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I      599 
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J      tions;  4  L  D.,79 

;  July  9, 1886.— Town  sites;  3  L.  D.,265  .... 
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proof;  9L.  D.,  672 

December  4, 1 880. — Accounts,  witness  fees; 
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May  10, 1855  (10  Stat,  1053) 607 

July  17, 1854  (10  Stat.,  305),  sec.  6 522 

July  22, 184  (10  Stat.,  308) 652 

December  26,1854  (10  Sut.,  1132),  Indian 

treaty 513 

February  22, 1855  (10  Stat.,  1165) 4 

March  2,  1865  (10  SUt,  634) lU 

March  3.1855  (10  Stat..  684) 168 

May  15, 1856(11  Stat.,  9) 176,575 
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June  8, 1856  (11  Stat,  21) 676 
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March  3,1859  (11  Sut,  425) 606 

June  21, 1860  (12  SUt,  70) 168 

June22,1860  (12SUt,87) 616 

July  1, 1862  (12  Stat,  489),  Union  Paoiflo. .  168, 281 

467,569 

March  11, 1863  (12  Stat,  1249) 6 

May  5, 1864  (13  Stat,  66) 63,147 

May7,1864  (13 Stat, 695) 5 

Juno  2, 1864  (13  sut,  95) 176 

June  7, 1864  (13  Stat,  119) 676 

July  2, 1861  (13  SUt,  356),  Union  Paeiflc .  .168, 281, 

467, 560 
July  2.  1864  (13  Stat.,  366).  Northern  Pa- 

cific,sec.3 258,427,645 

sec.  6 307,542,645,663 

June  21, 1866  (14  sut,  66),  sec.  2 545 

June  21, 1866  (l4SUt,360) 68 

July  4, 1868  (14  Stat,  87) 685 

Julys,  1866  (14  Stat,  89) 456 
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jBly23,18e6(USUt.,218) 218 
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Jaly  SS,  1866  (14  SUt,  286).  Missomri,  Kad- 

sas  and  Texas  Rattwaj 501 

Jnly  2&,  1866  (14  Stat.,  289),  California  and 

Oregon  grant 499 

July  27, 1866  (14  Stot,2»2) 215 

April  29, 1868  (15  Stat,  63S),  treaty 329 

May  31, 1870  (16  Stat,  878),  joint  resolution  16 

July  14, 1870  (16  Stat,  2T7) 637 

^uly  14, 1870  (16  Stat,  270),  pre-emptian ...  56, 569 

March  3, 1871  (16  Stat,  566),  treaty 330 

Maieh  3,1871  (16  Stot,  573),  sec.  22 638 

AprU  4, 1872  (17  Stat.  49) 355 

April  5. 1872  (17  Stat.  649) 365 

Jane  1, 1872  (17  Stat,  197) 210 

June  8, 1872  (17  Stat ,  333) 355,692 

March  8, 1873  ( 17  Stat ,  605) ,  homestead 355 

March  3. 1873  (17  Stat.,  607),  coal  land 509 

June 22, 1874  (18  Stat.,  194) 50,264,000 

Match  3, 1875  (18  SUt,  420),  Indian  home- 

stead,  sec.  15 443 

March  3,  1875  (13  Stat,  474),  Colorado, 

•ec.ll 222 

March  8,  1875  (18  Stat,  511).  Wisconsin 

Central 68 

April  21, 1876  (19  Stat.  36),  sea  1 136 

sec.3 306 

July  31, 1876  (19  SUt,  102) 579 

January  12, 1877  ( 19  Stat,  221) 222 

February  28, 1877  (19  Stat,  254),  treaty. ...  330 

March  3, 1877  (19  Stet, 877) 49,542 

June  14, 1878  (20  Stat.,  113).  sec.  1 681 

sec.2 302 

sec 268 

June 3, 1878  (20  Stat, 89) 47,271 

May  14, 1880  (21  Sta  t.,  140),  .sec  1 674 

sec.  2,  141,257,898.413, 
562,585 

sec.3 481 

May28, 1880  (21  Stat,  143) 23.86,602 
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DECISIONS 


BELATING  TO 


THE    PUBLIC    LA-NDS 


VrSALi  PROOF— SUPPI^MBNTAIi  EVIDBNCE. 

Oeobge  0.  Taylob. 

It  uf  the  daty  of  the  General  Land  Office  to  require  supplemental  proof,  where  the 
testimony,  as  sabmitted,  is  evasive  and  incomplete. 

IHrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offlcej  Jantiary  7, 1890. 

I  have  considered  the  case  of  Geo.  0.  Taylor  on  his  appeal  from  your 
office  decision  of  November  20,  1888,  rejecting  his  final  proof  for  his 
pre-emption  cash  entry  for  W.  J  NE.  J  and  E.  i  NW.  J  Sec.  22  T.  119 
N.,  B.  55  W.,  Watertown,  Dakota. 

Proof  was  rejected  for  the  reason  "  that  the  improvftments  and  culti- 
vation shown  are  not  conclusive  of  good  faith,"  but  claimant  was  al- 
lowed «ixty  days  in  which  to  furnish  "new  proof  without  publication, 
satisfactorily  showing  full  compliance  with  law  in  good  faith." 

Claimant  made  no  attempt  to  comply  with  said  order  but  appealed 
instead  to  this  Department.  The  ground  of  his  appeal  is  substantially 
that  his  final  proof  is  sufficient. 

The  answers  on  final  proof  are  as  brief  as  it  was  possible  to  make 
them.  In  reply  to  the  question  "  What  improvements  have  you  made 
on  the  land  since  settlement,  and  what  is  the  value  of  the  same f" 
claimant  answered — ''House  eight  by  ten,  five  acres  under  cultivation." 
He  does  not  say  what  kind  of  a  house,  nor  does  he  give  any  value.  The 
house  might  be  a  very  poor  dug-out,  a  very  temporary  sod  house,  or  a 
frame  shanty  of  the  most  fiimsy  description  for  all  that  the  proof  shows 
to  the  contrary,  and  your  office  might  well  consider  his  failure  to  fully 
describe  the  house  or  to  fix  a  value  on  the  improvements  as  an  evasion 
which  required  explanation. 

Again  he  answered  that  he  had  used  the  land  for  agricultural  pur- 
poses and  yet  in  reply  to  the  questiou  "  How  much  of  the  land,  if  any, 

J.4639-Tr-ryOL  10 1  1 


2  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

have  yoa  broken  aud  cultivated  since  settlement,  and  wbat  kind  and 
quantity  of  crops  have  you  raised!"  he  answered  "five  acres,"  again 
evading  a  full  reply  to  the  question. 

Not  only  is  your  office  justified  in  requiring  supplemental  proof  in 
cases  where  such  evasions  and  incomplete  answers  are  givcD,  but  it  is 
your  duty  to  do  so. 

Claimant's  uncorroborated  affidat^it  filed  with  his  appeal  can  not  in 
any  sense  be  considered  as  a  compliance  with  your  order. 

Your  said  decision  is  affirmed. 


CIRCULAR. 

Department  of  thp  Interior, 

General  Land  Office, 
Washington,  D.  C,  January  3, 1890, 

Registers  and  Receivers. 

Eeferring  to  instructions  to  the  local  officers  at  Huron,  S.  D.,  dated 
September  22, 1884  (3  L.  I>.,  120),  you  are  hereby  directed  to  discon- 
tinue the  practice  of  forwarding  to  this  office  the  records  of  contests 
dismissed  by  you  for  want  of  prosecution,  except  in  cases  in  which  hear- 
ings have  been  ordered  by  this  office  or  final  proof  has  been  ofl[ered,  or 
the  charges  are  of  such  a  character  that,  in  your  judgment,  they  should 
be  investigated  in  the  interest  of  the  government. 

Papers  retained  by  you  in  accordance  herewith  must  be  carefully 

preserved  so  that  those  relating  to  any  particular  case  can  be  forwarded 

if  deemed  material  to  the  proper  adjudication  of  any  matter  arising  in 

relation  to  such  case. 

Eespectfully, 

Lewis  A.  Groff, 

Commissioner. 


CIRCULAR, 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D,  0.,  January  6, 1890. 
The  following  circular  is  re-issued  for  the  benefit  of  those  concerned. 

Lewis  A.  Groff, 

Commissioner. 

Department  op  the  Interior, 

General  Land  Office, 
WaehingUm,  D.  C,  July  16,  1885. 
Begister  and  Eeceiver, 

Gentlemen:  All  official  returns,  communications,  and  letters  on  business  of  every 
kind  sent  to  the  General  Land  Office,  will  be  folded  in  the  form  of  this  circular  and 
indorsed  in  a  plain,  neat  handwriting,  with  the  name  of  the  office,  date  of  traaemifl* 


DECISIONS  BEIATING    TO   THE   PUBLIC   LANDS.  3 

rion,  by  whom  seot,  i.  e..  Register  or  Receiver,  or  Register  and  Receiver,  with  a  brief 
statement  of  the  contents. 

Daplicates  for  patents  delivered,  relinquishments,  contested  cases,  and  all  other 
matter  not  pertaining  to  yonr  monthly  or  quarterly  returns,  mast  be  sent  up  by  sepa- 
rate letter  and  not  inclosed  in  the  same  package  with  returns. 

The  official  inconvenience  found  to  result  from  the  practice  of  embracing  more  than 
one  subject  in  a  letter  induces  me  to  direct  that  in  every  case  hereafter  you  will 
make  each  subject  the  contents  of  a  separate  letter.  Do  not  occupy  too  much  space 
in  giving  contents  of  letters.  In  transmitting  contested  cases  always  give  the  names 
of  the  parties  in  the  brief,  instead  of  the  number  of  the  entry,  but  in  the  letter  itself 
you  should  give  name,  number,  and  description  of  land,  and  state  the  nature  of  the 
claim.  The  same  in  forwarding  applications  for  repayment,  to  change  or  amend  an 
entry,  etc.  Leave  sufficient  space  at  the  top  and  bottom  for  our  number  and  date  of 
receipt. 

AlUiough  instructions  have  heretofore  been  forwarded  to  your  office,  communica- 
tions continue  to  arrive  without  being  briefed.  This  circular  is  intended  to  cover  all 
communications,  and  you  are  expected  to  comply  strictly  with  its  requirements. 

Ab  all  papers  received  at  this  office  are  systematically  filed,  you  can  not  be  too 
careful  in  following  all  instructions.  Tou  will  find  inclosed  a  paper  folded  and 
spaced  for  your  guidance. 

Very  respectfully, 

Wm.  a.  J.  Sparks, 

Cmnmissumer, 


TUOKER  V.  N"ELSON. 

Motion  for  the  review  of  the  departmental  decision  rendered  in  the 
above  entitled  case  October  26, 1889,  9  L.  D.,  520,  denied  by  Secretary 
Noble,  January  9, 1890. 


MlliUS  liAC  INBIAN  liANDS-ACT  OF  JANUABY  14,  1889. 

David  H.  Eobbins.^ 

The  cession  by  the  Indians  of  their  right  of  possession  or  occupancy  is  a  condition 
precedent  to  the  right  of  proceeding,  under  the  proviso  to  section  6,  act  of  Janu- 
ary 14, 1889,  with  entries  made  on  lands  covered  by  said  right ;  and  no  steps  can 
be  taken  toward  perfecting  such  entries,  or  disposing  of  said  land  until  such  ces- 
sion has  been  obtained,  and  accepted  and  approved  by  the  President. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office,  January 

8, 1890. 

May  25, 1883,  David  H.  Bobbins  made  <^ soldiers  and  sailors"  home- 
stead entry  (Revised  Statutes,  2304),  Ko.  3273,  for  lots  1,  2  and  3,  and 
the  NW.  i  of  SW.  i  of  Sec.  28,  T.  43  N.,  R.  27  W.,  Taylor's  Falls  dis- 
trict, Minnesota.  This  entry  conflicted  as  to  said  lot  1  with  the  prior 
homestead  entry  of  Show-Yash-King,  ^o.  6239,  on  which  final  certiti- 


*  This  decision  was  rendered  on  the  recall  of  the  departmental  decision  of  April  10, 
}889,  8  L.  D.,  409. 
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cate  had  been  issued  September  2, 1879,  and  because  of  this  conflict, 
your  office,  by  letter  of  May  16, 1886,  directed  the  local  officers  to  "  in- 
form Bobbins,  that  he  will  be  allowed  sixty  days  to  show  cause  why 
his  entry  should  not  be  canceled  to  the  extent  in  conflict." 

In  response  to  a  notice  served  on  him,  pursuant  to  said  direction  of 
your  office,  Bobbins,  July  10, 1886,  flled  with  the  local  officers  a  paper, 
entitJed  as  follows : 

Before  the  U.  S.  Land  Office, 

Taylor'8  Falls,  Minn. 

In  the  matter  of  appeal  and  ahowing  cause  why  the  claimant's  title  should  not  be 
canceled  to  the  extent  of  lot  1  embraced  within  his  homestead  entry. 

In  said  paper  it  is  not  claimed  that  your  office  erred  in  requiring  the 
claimant  to  show  cause,  but  several  reasons  are  assigned  why  the  entry 
of  Bobbins  should  not  be  canceled  as  to  lot  1,  and  among  them,  that 
Show-Yash-King  had  not  improved  and  resided  upon  the  land  embraced 
in  his  entry  as  required  by  law.  Said  paper,  therefore,  although  enti- 
tled an  ^'  appeal,"  as  well  as  a''  showing  cause, "  is  not  in  fact  an  appeal 
from  the  order  of  your  office  to  show  cause,  but  a  compliance  therewith 
The  matter  set  up  in  said  paper,  as  ^^  cause  why"'  the  entry  of  Bobbins 
should  not  be  canceled  to  the  extent  of  the  said  conflict,  is  ground  for 
contest  of  the  entry  of  Show-Yash-Eing,  and,  if  presented  by  affidavit, 
duly  corroborated,  a  hearing  should  be  ordered  thereon,  after  notice 
according  to  law.  The  entry  of  Show-Yash-Eing,  being  a  subsisting 
entry  of  record,  segregated  from  the  public  domain  the  land  covered 
by  it,  and,  until  duly  canceled  on  proceedings  instituted  for  that  pur- 
pose, no  part  of  said  land  was  open  to  another  entry. 

It  is  recited,  however,  in  your  said  office  letter,  that  the  lands  involved 
in  this  case  are  '^  within  the  Mille  Lac  Indian  Beservation,  the  lands  in 
which  were  withdrawn  from  disposal  of  any  kind  by  letter  of  August  1, 

1884,  pursuant  to  a  clause  in  the  act  of  July  4, 1884, until  after 

further  legislation  by  Congress. "  The  papers  in  the  case  have  been 
transmitted  to  this  Depaitment  and  among  them  is  an  argument  by  the 
attorneys  for  Bobbins,  in  which  it  is  contended,  that'the  act  of  January 
14, 1889  (25  Stat.,  642),  is  the  <<  further  legislation"  referred  to  in  your 
office  letter  and  that  said  act,  so  soon  as  it  became  a  law,  removed  the 
bar  created  by  the  act  of  July  4, 1884,  to  the  patenting  or  other  dis- 
posal of  said  lands.  While,  as  above  seen,  the  case  is  not  regularly  be- 
fore this  Department  on  appeal,  yet  as  it  is  important  that  there  should 
be  a  si)eedy  determination  of  the  operation  of  the  act  of  1889  as  to  entries 
on  said  lands,  I  will  proceed  to  consider  the  same,  as  it  is  competent  and 
proper  for  this  Department  to  do  in  the  exercise  of  its  supervisory  au- 
thority overall  proceedings  instituted  to  acquire  portions  of  the  public 
lands. 

The  '^ Mille  Lacs"  are  a  band  of  the  Ohippewas,  and  the  "  Mille  Lac^' 
Indian  reservation  in  Minnesota  was  created  by  treaty  concluded,  Feb- 
ruary 22, 1855  (10  Stat,  1165)  with  the  Mille  Lacs  and  other  bands  of 
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Chippewas.  The  lands  embraced  in  said  reservation  were  set  apart  by 
said  treaty  as  a  "  permanent  borne ^  for  the  "  Mille  Lacs,"  bat  subse- 
quently by  the  treaty  of  March  11, 1863  (12  Stat.,  1249),  said  reserva- 
tion (and  others  established  by  the  treaty  of  1855)  were  ceded  to  the 
United  States.  By  said  treaty  of  1863  other  lands  were  reserved  for 
said  Indians  in  lieu  of  those  ceded  and  there  were  various  stipulations 
therein  as  to  clearing  lands,  building  houses  for  chiefs,  etc.,  in  consid- 
eration of  said  cession. 

By  still  another  treaty,  entered  into  May  7, 1864  (13  Stat.,  696),  in 
consideration  of  the  cession  aforesaid,  additional  lands  were  set  apart 
and  the  sums  of  money  to  be  expended  by  the  government  for  the  In 
dians  were  particularly  set  forth.  By  the  twelfth  article,  however,  of 
both  the  treaty  of  1863  and  that  of  1864,  it  is  provided : 

That  owing  to  the  heretofore  good  condnct  of  the  Mille  Lac  Indians,  they  shall  not 
be  compelled  to  remoye  so  long  as  they  shall  not  in  any  way  interfere  with  or  in  any 
manner  molest  the  persons  or  property  of  the  whites. 

By  letter,  addressed  to  Secretary  Teller,  under  date  of  April  26, 1882, 
Honorable  Hiram  Price,  Commissioner  of  Indian  Affairs,  explains  the 
"good  conduct"  of  the  Mille  Lacs,  referred  to  in  said  proviso,  as  follows: 

At  the  time  of  the  ontbreak  of  the  Qhippewas  in  1862,  nndor  the  famous  chief  Hole- 
in-the-day^  resulting  from  the  efibrts  of  southern  secession  agents,  operating  through 
Canadian  Indians  and  fur-traders,  when  the  devastation  of  the  whole  country  there 
was  threatened,  and  the  massacre  of  the  entire  population,  the  Mille  Lac  bands  being 
urged  to  join  with  Hole-in-the-day,  positively  refused,  and  not  only  remained  loyal  to 
the  government,  but  assisted  so  far  as  they  found  it  within  their  power  to  prevent  a 
general  Indian  war.    (House  Ex.  Doc,  No.  148,  48th  Cong.,  1  Sess.) 

It  is  to  be  noted,  that  both  said  last  named  treaties  were  made  during 
the  progress  of  the  late  war  (one  in  1863  and  the  other  in  1864),  and  the 
consideration  on  which  the  Mille  Lacs  were  granted  immunity  from  re- 
moval, was  not  only  the  consideration  already  performed  of  their  past 
(^<  heretofore  ^)  good  conduct,  but  the  consideration  to  be  performed  in 
the  future,  namely,  the  continuance  of  that  good  conduct.  Their  good 
conduct  prior  to  the  treaties  of  1863  and  1864  consisted  in  not  interfer- 
ing with  or  molesting  the  persons  or  property  of  the  whites  by  joining 
in  the  outbi*eak  with  the  remainder  of  the  tribe  in  1862,  and  ^*  in  assist- 
ing to  prevent  a  general  Indian  war,''  and  their  future  good  conduct 
stipulated  for,  it  is  reasonable  to  suppose,  was  the  continuance  of  their 
past  good  conduct  in  not  so  interfering  or  molesting.  The  war  lasted 
about  two  years  after  the  original  treaty  of  cession  in  1863,  and  neither 
during  that  time  (when  their  good  conduct  was  most  important  to  the 
government),  nor  since,  does  it  appear  that  they  have  acted  in  such  a 
manner  as  to  justify  a  forfeiture  of  their  right  of  continued  possession 
or  occupancy  of  their  original  reservation  guaranteed  to  them  under 
said  treaties.  (Letter  of  Commissioner  Morgan  of  July  12, 1889,  filed 
with  papers  in  this  case.) 

Two  views  have  been  expressed  as  to  who  are  the  "whites"  to  whom 
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reference  is  made  in  said  proviso  to  article  twelve  of  said  treaties.    Com- 
missioner Price,  in  his  letter  mentioned  above,  says: — 

Manifestly,  I  think,  reference  was  intended  to  the  white  settlers  occapying  the  sar- 
ronnding  coantry,  their  neighbors  especially,  for  there  could  have  been  no  whites  law- 
fully living  upon  the  reservation  at  that  time,  and  it  was  hardly  intended  in  anticipa- 
tion of  the  entry  and  settlement  of  the  whites  upon  the  reservation,  and  with  a  view  of 
their  protection ;  for  the  Indians  being  in  occupation,  the  introduction  of  whites  into 
their  midst  would  unquestionably  result  in  conflict  at  once;  indeed,  it  is  not  difficult 
to  see  that  such  common  occupancy  by  Indians  and  whites  would  be  quite  impossible. 
The  Indians  were  there,  and  until  they  were  removed,  either  by  their  own  consent, 
or  by  reason  of  the  forfeiture  of  their  right  of  occupancy,  the  whites  manifestly  must 
keep  out. 

On  the  other  hand,  Secretary  Chandler,  in  the  case  of  Frank  W, 
Folsom  (decided  March  1, 1877,  but  not  reported),  says: 

That  said  proviso  did  not  in  his  judgment,  **  exclude  said  lands  from  sale  and  dis- 
posal by  the  United  States.  It  was  anticipated,  evidently,  that  these  lands  would 
be  settled  upon  by  white  persons ;  that  they  would  take  with  them  their  property 
and  effects ;  and  it  was  provided  that  so  long  as  the  Indians  did  not  interfere  with 
such  white  persons  or  their  property  they  might  remain,  not  because  they  had  any 
right  to  the  lands,  but  simply  as  a  matter  of  favor." 

The  fact  before  adverted  to,  that  the  treaties  were  made  daring  the 
war  and  long  before  it  closed  and  the  S£fid  proviso  therein  in  favor  of 
the  Mille  Lacs  was  in  part  consideration  of  their  past  good  conduct  in 
not  interfering  with  the  persons  and  property  of  whites  who  evidently 
lived  oatside  their  reservation,  tends,  in  addition  to  the  reasons  as- 
signed by  Commissioner  Price,  to  support  the  view  expressed  by  him, 
that  the  future  good  conduct  stipulated  for  by  the  government  was  in 
reference  to  the  persons  and  property  of  whites  living  outside  the  res- 
ervation. Secretary  Schurz  seems  to  have  been  of  this  opinion,  as  by 
letter  of  May  19, 1879,  entries  which  had  been  allowed  in  large  numbers 
under  the  decision  in  the  Folsom  case  were  directed  to  be  canceled. 
Subsequently,  however.  Secretary  Teller,  by  letter  of  May  10,  1882, 
stated,  that  he  felt  <^  constrained  to  substantially  adhere  to  the  decision 
made  by  Secretary  Chandler''  (Folsom  case),  and,  August  7, 1882,  or- 
dered the  re-instatement  of  said  entries  canceled  by  order  of  Secretary 
Schurz.  Your  of&ce,  then,  by  letter  of  August  15, 1882,  instructed  the 
local  officers  to  re-instate  said  entries,  and,  in  a  letter  from  Commis- 
sioner McFarland  to  Secretary  Teller,  under  date  of  April  25,  1884,  in 
response  to  a  resolution  of  the  House  of  Eepresentatives  of  March 
21, 1884,  calling  on  this  Department  for  information  a«  to  the  status  of 
the  Mille  Lac  lands,  after  giving  the  history  of  said  reservation  up  to 
said  letter  of  August  15,  1882,  it  is  said : 

No  order  or  instructions  appear  to  have  been  issued  by  this  office  to  the  local  office 
regarding  the  allowance  of  entries  or  filings  on  said  lands,  save  the  letter  addressed 
to  tbem  August  15, 1882,  re-instatiug  the  soldiers  additional  entries  above  referred 
to,  and  it  would  seem  tberefore  tbat  from  the  entries  and  filings  allowed  by  them  in 
1882, 1883  and  during  the  current  year,  that  without  waiting  for  instructions  from 
this  office  in  the  premises  and  as  previously  ordered,  said  officers  have  been  acting 
upon  their  own  judgment.    (House  Ex.  Doc,  148,  48th  Cong.,  1st  Sess.) 
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Congress  thereupon,  in  view  of  the  condition  of  affairs  disclosed  by 
said  response  to  said  resolution  provided  by  the  act  of  July  4,  1884 
(23  Stat.,  89),  that  said  lands  <'  shall  not  be  patented  or  disposed  of  in 
any  manner  until  further  legislation  by  Congress."  (Robert  Lowe,  5 
L.  D.,  541).  By  this  act,  Congress  did  not  undertake  to  annul  or  set 
aside  entries  made  on  said  lands  or  devest  rights  (if  any)  acquired 
therein,  but  only  directed,  that  the  status  quo  be  maintained  ^^  until 
further  legislation."  The  power  of  Congress  to  do  this  and  the  pro- 
priety of  so  doing  under  the  circumstances,  can  not  be  successfully 
questioned.  As  said  by  Commissioner  Price,  in  his  letter  of  April  26, 
1882, 

That  tbeir  (the  Mille  Lacs')  position  since  the  cession  of  their  reservation  in  1863, 

has  been  an  anomalons  one  is  manifest The  feeble  tennre  by  which 

they  have  held  their  lands  has  been  a  great  obstacle  to  their  advancement.  Their 
present  reservation,  being  rich  in  pine  lands,  is  the  envy  of  the  lumber  men,  and  as 
long  as  the  Indians  occupy  their  present  anomalous  position,  the  pressure  for  their 
removal  will  continue,  and  it  is  to  be  feared  the  evil  influences  that  have  heretofore 
been  brought  to  bei^r  upon  them  to  effect  a  forfeiture  of  their  rights  will  also  con- 
tinue, until  they  are  reduced  to  a  state  of  utter  depravity  and  helplessness.  .  .  . 
.  .  .  .  The  attention  of  the  Department  and  of  Congress  has  been  from  time  to 
time  called  to  their  condition  with  a  view  to  securing  their  removal  or,  in  case  of 
their  remaining,  such  legislation  as  shaU  secure  to  them  a  proper  share  of  the  reserva- 
tion in  severalty  ....  They  have  ever  manifested  the  strongest  objection  to 
removal  ....  Possibly,  a  liberal  reward  would  induce  them  to  yield,  and 
the  effort  should  be  made. 

By  the  first  section  of  the  act  of  January  14,  1889,  the  President  is 
directed  within  sixty  days  after  the  passage  of  the  act,  to  appoint  three 
commissioners,  ''whose  dnty  it  shall  be,  as  soon  as  practicable  after 
their  appointment,  to  negotiate  with  all  the  different  bands  or  tribes  of 
Chippewa  Indians  in  the  State  of  Minnesota,  for  the  complete  cession 
and  relinquish ment  in  writing  of  all  their  title  and  interest  in  and  to 
all  the  reservations  of  said  Indians  in  the  State  of  Minnesota,  except, 
etc."    It  is  then  provided  in  said  section  one,  that ''  such  cession  and 
relinquishment  shall  be  deemed  sufficient,  if  assented  to  in  writing  by 
two- thirds  of  the  male  adults  over  eighteen  years  of  age  ^  of  each  band 
occupying  a  reservation,  and,  "  for  the  purpose  of  ascertaining  whether 
the  proper  number  of  Indians  assent,"  that  a  census  be  taken,  and  ^^  the 
acceptance  and  approval  of  such  cession  and  relinquishinent  by  the 
President  of  the  United  States  shall  be  deemed  full  and  ample  proof 
of  the  assent  of  the  Indians,  and  shall  operate  a  complete  extinguish- 
ment of  the  Indian  title."    The  census  having  been  taken  and  the  ces- 
sion and  relinquishment ''  obtained,  approved  and  ratified,  as  specified 
in  section  one,  provision  is  then  made  ia  section  three  for  the  removal 
of  the  Indians.    Section  four  provides  for  the  survey,  after  cession,  of 
the  lands  ceded,  and  the  examination  and  classification  thereof  as 
" pine"  and  " agricultural"  lands.    By  section  five,  it  is  directed,  that 
the  "  pine"  lands  be  disposed  of  by  sale  at  public  auction,  or  by  private 
cash  sale  where  not  bid  off  at  such  auction,  and  by  section  six,  that 
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tbe  "agricultural"  lands  "be  sold  to  actual  settlers  only  under  the 
provisions  of  the  homestead  law,*^  with  the  proviso — 

That  nothing  in  this  act  shall  be  held  to  authorize  the  sale  or  other  disposal  under 
its  provision  of  any  tract  upon  ^hich  there  is  a  subsisting,  valid  pre-emption  or  home- 
stead entry,  but  any  such  entry  shall  be  proceeded  with  nnder  the  regulations  and 
decisions  in  force  at  the  date  of  its  allowance,  and  if  found  regular  and  valid,  patents 
shall  issue  thereon. 

(The  remainder  of  the  act  provides  for  the  appropriation  of  the  pro- 
ceeds of  the  disposal  of  the  lands  under  its  provisions  for  the  benefit 
of  the  Indians.) 

It  is  contended,  that  under  this  proviso  entries  on  said  lands  may  be 
at  once  proceeded  with.  This  contention,  in  my  opinion,  can  not  be 
sustained.  Taken  by  itself,  the  language  of  the  proviso  might  author- 
ise such  an  interpretation,  but  it  must  be  construed  as  a  part  of  and  in 
connection  with  the  entire  act  and  in  the  light  of  the  treaty  obligations 
of  the  government,  which  are  fully  recognized  by  the  provisions  of  sec- 
tion one  of  the  act.  By  providing  in  said  section  one  for  "  the  complete 
cession  and  relinquisbmentof  all  their  title  and  interest,"  Congress  rec- 
ognizes that  the  cession  by  the  treaty  of  1863  was  not  a  "complete" 
cession,  but  that  the  Mille  Lacs  still  retained  an  interest,  the  right  of 
occupancy  during  good  behavior,  by  virtue  of  the  proviso  to  that  effect 
to  section  twelve  of  said  treaty.  While  the  condition  in  said  treaty  pro- 
viso as  to  continued  good  conduct,  is  not  limited  to  the  period  of  the 
war,  yet  it  is  probable,  from  the  fact  said  treaty  was  made  during  the 
war  and  two  years  before  its  close,  that  Congress  had  primarily  in  view 
in  said  proviso  the  maintenance  of  the  attitude  of  friendly  neutrality  to 
the  United  States  during  the  continuance  of  the  war,  which  these  In- 
dians had  prior  to  said  treaty  voluntarily  assumed  in  opposition  to  the 
remainder  of  their  tribe.  Congress  by  the  elaborate  provisions  in  sec- 
tion one  of  the  act  of  1889  for  the  cessiou  and  relinquishment  by  these 
Indians  of  their  remaining  interest,  shows  clearly  that  in  enacting  said 
law  it  was  mindful  of  the  obligation  incurred  in  time  of  need  and  that 
the  government  will  not,  when  the  exigency  has  passed,  repudiate  an 
obligation  entered  into  under  such  circumstances  and  on  such  a  con- 
sideration. 

I  am,  therefore,  of  the  opinion,  that  the  cession  by  these  Indians,  as 
provided  for  under  section  one  of  said  act,  of  their  remaining  interest 
in  these  lands,  namely,  the  right  of  possession  or  occupancy  during 
good  behavior  toward  the  whites,  is  a  condition  precedent  to  the  right 
to  proceed,  under  the  proviso  to  section  six  of  said  act,  with  entries 
made  on  said  lands,  and  that  no  steps  can  be  taken  towards  perfecting 
said  entries,  or  otherwise  disposing  of  said  lands,  until  said  cession 
has  been  obtained,  *'  and  accepted  and  approved  by  the  President." 
(It  is  not  necessary  ha^ein  to  pass  upon  the  question  of  the  validity  or 
present  status  of  said  entries  as  affected  by  the  right  of  occupancy  of 
the  Indians.) 
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[^letter  of  Hon.  T.  J.  Morgan,  Commissioner  of  Indian  Affairs,  dated 
July  8, 1889,  papers  regarding  the  proposed  construction  by  certain 
Inmber-men  of  a  canal  tbrongh  sections  17,  20  and  29,  T.  42  K.,  B.  26 
W.,  which  is  a  part  of  the  " Mille  Lac''  reservation,  "  the  object  being 
to  raise  the  water  in  Bnm  river  for  logging  purposes,"  have  been  re- 
ferred to  this  Department,  with  request  that  they  be  considered  in 
connection  with  this  case.  It  appears  from  these  papers,  that  said 
proposed  canal  would  lower  the  water  in  Mille  Lac  lake  about  four  feet 
and  greatly  injure  its  beauty,  and  lessen,  if  not  destroy,  its  utility,  and 
is  bitterly  opposed  by  both  the  Indians  (Mille  Lacs)  and  the  white  set- 
tlers near  it.  There  seems  to  be  no  pretence  of  authority  for  digging 
this  canal.  It  is,  therefore,  directed  that  the  proper  Indian  agent  be 
instructed  to  at  once  give  this  matter  his  personal  attention,  and  take 
the  necessary  steps  to  protect  the  rights  of  the  Indians  and  all  parties 
concerned. 


HOMESTEAl>— SECOND  ENTRT. 

Clement  Spracklen. 

Tbe  right  to  make  a  second  homestead  entry  may  be  accorded  when  the  first,  through 
no  faalt  of  the  eutry-mau  was  made  fop  a  tract  covered  by  a  prior  bona  fide  pre- 
emption claim. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  9,  1890. 

This  is  an  appeal  by  Clement  Spracklen  from  your  office  decision  of 
December  4, 1888,  refusing  his  application  to  amend  his  homestead  en- 
try, made  December  28, 1887,  for  the  S.  i  of  the  NW.  J,  the  l!^.  J  of  the 
8W.  J,  Sec.  26,  T.  29  N.,  E.  50  W.,  Chadron,  li^ebraska. 

By  said  application,  dated  April  24, 1888,  sworn  to  and  corroborated, 
Spracklen  asks  that  his  entry  be  so  amended  as  to  include,  in  lieu  of 
the  tracts  named,  the  N.  i  of  the  NW.  J,  Sec.  33,  the  SW.  J  of  the  SE. 
J  and  the  SE.  ^  of  the  SW.  },  Sec.  28,  in  the  same  town  and  range. 

The  said  application  sets  out  that  he  (Spracklen)  went  to  the  land  de- 
scribed in  his  said  entry  in  December,  1887,  and  found  a  house  thereon, 
but  was  informed  that  one  Frank  Pinkerton,  who  had  built  said  house, 
had  allowed  the  three  months  following  his  settlement  to  elapse  with- 
out filing  for  said  land ;  that  he  then  went  to  the  local  office,  and  find- 
ing that  the  plat  book  showed  the  same  to  be  vacant,  made  the  said 
entry ;  that  when  he  went  to  improve  said  land  <<  he  for  the  first  time 
found  that  the  plat  book  was  erroneous,  as  the  said  Pinkerton  showed 
his  receiver's  receipt,  dated  June  25, 1887;"  that  upon  again  going  to 
the  local  office  he  found  that  ^'the  other  records  showed  Pinkerton's  fil- 
ing to  be  in  range  49,  except  one  book  shows  the  filing  to  be  in  range 
60^  the«ame  as  the  receiver's  receipt;"  that  Pinkerton  has  complied 
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with  the  law  'Mn  the  matter  of  settlement  and  residence;''  that  he 
(Spracklen)  has  neither  abandoned,  relinquished,  nor  agreed  to  relin- 
quish in  the  interest  of  another  his  said  entry ;  that  he  would  not  have 
made  the  same,  if  the  claim  of  Pinkerton  had  been  of  record,  and  that 
he  applies  in  good  faith  to  amend. 

The  register  and  receiver  certify  by  endorsement  "  that  the  appli- 
cant and  his  witness  are  credible  persons,"  and  th^t  ^'  the  statements 
as  to  the  plats  and  tract-book  are  correct,"  although  Pinkerton's  orig- 
inal filing  can  not  be  found  in  the  local  office.  They  recommend  that, 
if  said  filing  ^'  covers  the  land  described,  this  application  should  be 
granted." 

It  appears  by  the  decision  appealed  from  that  the  records  of  your  of- 
fice show  that  Frank  E.  Pinkerton  filed  pre-emption  declaratory  state- 
ment June  25, 1887,  alleging  settlement  the  day  before,  upon  the  tracts 
described  in  Spracklen's  entry,  and  that  the  land  which  he  seeks  to 
enter  in  lieu  thereof  is  vacant. 

The  case  at  bar  is  in  all  material  respects  parallel  to  that  of  James 
A.  Harrison  (8  L.  D.,  98).  In  that  case  the  Department  held  that  the 
right  to  make  a  second  homestead  entry  should  be  aecorded  when  the 
first,  through  no  fault  of  the  entryman,  was  made  for  a  tract  covered 
by  a  prior  Ixmafide  preemption  claim. 

The  application  of  Spracklen  is  in  effect  an  application  to  make  sec- 
ond homestead  entry.  In  the  absence  of  a  valid  adverse  claim,  and 
under  the  authority  cited,  the  same  should  be  allowed. 

Spracklen's  existing  entry  will  therefore  be  canceled  without  preju- 
dice, and  he  will  be  permitted,  within  a  reasonable  time  after  notice 
hereof,  to  enter,  in  lieu  of  the  land  covered  by  said  entry,  the  tracts 
described  in  his  said  application. 

The  decision  appealed  from  is  reversed. 


TIMBER  CULTtXHE  CONTEST— CULTIVATION— PLANTING. 

OOSTELLO  V,  JANSEN. 

No  fixed  rule  can  be  laid  down  as  to  what  shall  constitute  satisfactory  cultivation. 
The  character  of  the  soil,  the  nature  of  the  season,  the  age  and  kind  of  trees 
planted)  as  well  as  various  other  conditions  are  entitled  to  due  consideration 
in  each  case. 

Though  subsequent  transplanting  may  be  necessary  in  order  to  secure  the  requisite 
growth  and  number  of  trees,  such  fact  does  not  warrant  a  finding  of  either  bad 
faith  or  improper  planting. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  9,  1890. 

I  have  considered  the  case  of  John  Costello  v.  Anders  Jansen  npon 
appeal  of  the  former  from  your  office  decision  of  June  30,  1888,  dis- 
missing his  contest  against  the  timber  culture  entry  of  the  latter  lor 
SB.  4  Sec.  3  T.  102  N.,  R.  68  W.,  Mitchell,  Dakota  land  district. 


DECISIONS  EELATING  TO   THE   PUBLIC   LANDS.  11 

The  entry  in  controversy  was  made  December  30, 1881,  and  on  Jan- 
uary 6, 1886,  affidavit  of  contest  was  filed. 

Hearing  was  concluded  April  3, 1886,  and  the  local  officers  decided 
in  favor  of  contestant    Your  office  on  appeal  reversed  their  decision. 

The  affidavit  of  contest  alleged  ^^  that  during  the  third  year  after 
entry  claimant  failed  to  plant  five  acres  on  said  tract  in  a  workmanlike 
manner,  and  that  during  the  fourth  year  after  entry  he  failed  to  culti- 
vate the  first  five  acres  planted  to  seeds  and  also  failed  to  plant  to  trees 
seeds  or  cuttings  the  second  five  acres  broken,  and  up  to  date  hereof." 

The  evidence  is  somewhat  conflicting,  but  upon  the  first  charge,  viz : 
that  claimant  failed  to  plant  the  firdt  five  acres  in  a  workman-like  man- 
ner, the  evidence  is  conclusive  that  it  was  planted  to  box  elder  seeds 
in  hills  about  four  feet  apart  each  way  and  that  the  ground  was  at  the 
time  in  a  good  condition,  and  that  2500  or  more  of  these  seeds  grew  and 
were  at  the  time  of  the  contest  of  various  sizes  from  two  to  twenty-six 
inches  high,  so  that  it  may  be  said  the  evidence  fails  to  sustain  this 
charge. 

The  next  charge  is  that  during  the  fourth  year  after  entry  he  failed 
to  cultivate  this  first  five  acres.  In  regard  to  this,  contestant  and  sev- 
eral witnesses  state  that  upon  an  examination  of  the  ground,  made  just 
before  contest,  it  did  not  show  any  indication  of  cultivation,  and  several 
of  them  say  they  passed  over  or  by  the  land  one  or  more  times  during 
the  summer  of  1885,  but  noticed  no  cultivation.  On  the  other  hand 
claimant's  agent  and  each  of  his  witnesses  testify  to  the  fact  of  its  cul- 
tivation, the  agent  fixing  June  16th  and  17th  as.  the  days  upon  which 
he  cultivated  it  with  a  two  horse  cultivator,  and  it  further  appears  that 
the  trees  were  in  a  thrifty  condition  and,  considering  the  unusually  dry 
season,  had  made  a  good  growth.  No  certain  rule  can  be  fixed  for  the 
kind  of  cultivation  which  must  be  governed  largely  by  the  character  of 
the  soil,  the  kind  of  season,  the  age  and  kind  of  trees  and  various  other 
contingencies,  but  it  is  obvious  that  if  following  an  unusually  dry  season, 
trees  planted  as  seeds  the  fall  before,  are  found  to  have  been  cultivated 
at  all  and  have  made  a  good  growth,  are  all  alive,  and  that  there  is  a 
stand  of  from  two  to  four  thousand  on  five  acres,  the  cultivation  has 
not  been  so  defective  as  to  warrant  the  cancellation  of  the  entry. 

The  testimony  shows  that  the  agent  for  claimant  had  employed 
another  to  plow  the  second  five  acres  which  had  been  sowed  to  flax,  but 
he  flEiiled  to  do  so  until  after  the  ground  froze  up,  but  the  ground  hav- 
ing thawed  out  in  the  latter  part  of  December  the  said  agent  went  there 
with  several  men  and  plowed  six  strips  across  said  five  acres,  each  about 
five  feet  wide,  and  in  a  furrow  marked  out  in  the  center  of  each  strip  he 
drilled  in,  quite  thickly,  box  elder  seeds.  These  strips  were  separated 
firom  each  other  by  spaces  of  flax  stubble  from  twelve  to  fifteen  feet 
wide. 

The  second  five  acres  cannot  of  course  be  allowed  to  remain  in  the 
condition  shown  by  the  evidence,  for  final  pro'of  showing  timber  grown 
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ID  rows  a  rod  or  more  apart,  and  with  tbe  trees  so  close  together  as 
shown  by  the  evidence  in  this  case  would  not  be  accepted,  but  the  evi- 
dent intention  is  to  plow  out  these  spaces  in  the  spring  and  the  super- 
numerary trees  which  may  come  up  in  the  rows  may  then  be  transplanted 
in  such  a  manner  that  the  proper  growth  and  number  of  trees  may  be 
had  by  the  time  in  which  it  is  required  that  final  proof  be  made. 
Claimant's  agent  after  learning  that  the  land  had  not  been  plowed  as 
per  contract,  evidently  made  an  earnest  effort  to  get  the  second  five 
acres  planted. 

Nothing  impeaching  claimant's  good  faith  has  been  shown  in  the 
record,  and  I  am  of  the  opinion  that  the  evidence  does  not  sustain  the 
charges  made  in  the  affidavit  of  contest. 

Your  said  decision's  accordingly  affirmed. 


KEPAYMENT— DESERT  ENTRT. 

W.  S.  Jackson. 

a 

Retnrn  of  tho  first  installment  paid  on  a  desert  entry  cannot  be  allowed  on  tbe  ground 
tbat  water  for  tbe  purpose  of  irrigation  is  not  obtainable,  where  no  effort  look- 
ing toward  reclamation  is  shown. 

First  Assistant  Secretary  Chandler  to  the  Gommissioher  of  the  General 

Land  Office,  January  9, 1890. 

October  24,  1885,  William  8.  Jackson  mad«  desert  land  entry,  for 
Sec.  6,  T.  13,  R.  60,  (Jheyenne  district,  Wyoming  Territory. 

August  29, 1888,  he  applied  for  repayment  of  $160.28,  part  of  the 
purchase  money  of  said  land  paid  by  him  as  required  by  law  on  making 
said  entry,  and  as  ground  for  said  application  states,  under  oath,  that 
when  he  made  said  entry 

He  bad  only  been  in  said  Territory  a  few  days not  over  three  or  fonr, 

and  during  tbat  time  be  met  and  became  acquainted  with  a  nnmber  of  land  locating 
agents,  wbo  argued,  persuaded  and  induced  him  to  believe  tbat  any  of  tbe  lands  in 
said  Territory  could  be  reclaimed  by  the  most  superficial  irrigation,  and  that  the  same 
had  been  and  could  be  done  by  erecting  small  wind-mill  pumps  over  dnven  wells  in 
the  center  of  each  quarter  section  of  said  land,  together  with  the  slightest  cultiva- 
tion ;  tbat  said  land  is  located  at  least  several  miles  from  any  living  stream  of  water 
and  it  would  be  impossible  to  irrigate  the  same  except  by  a  regular  system  of  water 
works  or  wells  with  some  kind  of  power  pumping  apparatus ;  and  tbat  after  ascer- 
taining tbe  true  intent  of  said  law  (the  desert  land  act  of  March  3,  1877,)  he  wholly 
abandoned  the  idea  of  attempting  to  irrigate  said  land. 

Your  office  by  decision  of  October  31, 1888,  denied  the  application  and 
held  the  entry  for  cancellation,  and  from  the  denial  of  the  application 
Jackson  now  appeals  to  this  Department. 

Repayments  cannot  be  allowed  by  this  Department  in  the  absence  of 
statutory  authority  therefor.  (Elijah  M.  Dunphy,  8  L.  D.,  102 ;  Am- 
brose W.  Oivens,  ib.,  462.)    By  the  second  section  of  the  act  of  Jane 
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16, 1880  (21  Stat,  287),  repayments  are  authorized  to  be  made  in  cases 
of  desert  land  and  other  entries  canceled  for  conflict,  or  where  ^'  from 
any  cause''  they  have  been  "erroneously  allowed  and  cannot  be  con- 
firmed." The  land  in  this  case  appears  to  have  been  unappropriated 
public  land  of  the  character  subject  to  desert  land  entry,  and  Jackson, 
a  qualified  entryman  and  to  have  complied  on  making  entry  with  all  the 
requirements  of  the  law.  The  entry  was  not  therefore  "  erroneously 
allowed." 

In  the  declaration  filed  by  him  under  oath  as  required  by  law  on 
making  the  entry,  Jackson  sets  forth,  that  he  is  '^by  occupation  a 
lawyer"  and  "became  acquainted  with  the  land  by  personal  examina- 
tion." The  alleged  representations  of  the  location  agents  were  general, 
relating  to  "  any  of  the  lands  in  said  Territory,"  and  did  not  refer  specifi- 
cally to  the  land  entered,  and  the  truth  or  falsity  of  said  representations 
would  seem  to  have  been  readily  ascertainable.  He  did  not  before  entry 
make  any  actual  investigation  as  to  what  was  necessary  in  order  to  re- 
claim the  land  entered,  and  he  does  not  allege  that  he  has  since  entry 
made  any  experiment  for  that  purpose  by  boring  wells  or  otherwise. 
He  states  that  "  after  ascertaining  the  true  intent  of  the  law,  he  wholly 
abandoned  the  idea  of  attempting  to  irrigate  the  land."  How  soon  after 
entry  he  acquired  this  knowledge  is  not  stated.  He  waited,  however, 
two  5'ears  and  ten  months  after  entry,  when  the  three  years  had  nearly 
expired,  in  which  the  law  requires  proof  of  reclamation  and  final  pay- 
ment to  be  made,  before  making  his  present  application,  and  during  all 
that  time  the  land  had  been  kept  by  his  entry  segregated  from  the 
public  domain,  and,  so  far  as  his  affidavit  discloses,  he  had  done  nothing 
whatever  towards  reclaiming  or  attempting  to  reclaim  the  land. 

The  action  of  your  office  in  denying  the  application  and  canceling  the 
entry  is  affirmed. 


TIMBER  CULTURE  ENTRY— "  DEVOID  OF  TIMBER." 

Caroline  B.  Bassett. 

A  natural  growth  of  timber  exclades  land  from  timber  cultare  entry,  though  each 
growth  may  require  protection  from  fire  to  render  ifc  valuable. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  9, 1890. 

I  have  considered  the  appeal  of  Caroline  B.  Bassett  from  the  decision 
of  yonr  office,  dated  June  G,  1888,  holding  for  cancellation  her  timber 
culture  entry,  of  the  SW.  J  of  Sec.  30,  T.  107  N.,  R.  64  W.,  5th  P.  M. 
made  January  'J7, 1888,  at  the  Mitchell,  Dakota,  land  office. 

Tour  office  held  said  entry  for  cancellation,  because,  from  the  state- 
ment of  the  claimant,  the  land  is  not  "  prairie  land  "  or  laud  ''  devoid 
of  timber,'^  and,  hence,  not  subject  to  timber  culture  entry.    The  rea- 
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son  given  is  that  there  are  ten  or  eleven  acres  of  white  ash  and  oak 
timber  on  said  land. 

The  appellant  insists  that  she  has  the  right  to  enter  said  land,  for  the 
reason  that  said  timber  cannot  be  made  valuable,  unless  it  is  protected 
from  flre,  and  that  it  wonld  be  as  expensive  to  do  this,  as  it  would  be 
to  raise  timber  from  the  tree  seeds,  seedlings  or  young  trees,  planted  in 
accordance  with  the  provisions  of  the  timber  culture  act  of  Congress 
approved  June  14, 1878  (20  Stat,  113). 

It  is  quite  evident  that  this  contention  of  the  appellant  cannot  be 
maintained.  The  plain  provision  of  the  law  is,  that  the  land  entered 
thereunder  must  be  exclusively  ^^  prairie  lands,  or  other  lands  devoid 
of  timber,"  and  the  applicant  is  required  ^^  to  plant,  protect  and  keep 
in  a  healthy,  growing  condition''  the  land  so  entered. 

In  the  case  of  Sellman  v.  Bedding  (2  L.  D.,  270),  Mr.  Secretary  Tel- 
ler held,  that — 

If  the  tract  at  any  time  was  not  snbject  to  entry  on  aoconntof  the  natural  growth 
'  ot  the  timber  on  that  seotion^  the  act  of  removing  the  timber  wonld  not  bring  the 
land  under  the  operation  of  the  timber  culture  laws. 

In  the  case  of  Box  v.  Ulstein  (3  L.  D.,  143),  Acting  Secretary  Joslyn 
decided  that,  because  '^  many  trees  are  small,  and  others  burned  off,  or 
cut  off,  does  not  change  the  fact  that  nature  has  already  done  for  the 
section  what  the  timber  culture  law  was  designed  to  do."  See  also 
Morehouse  v.  Carey  (4  L.  D.,  Ill) ;  Kelley  v.  Thorpe  (6  L.  D.,  689) ; 
L.  W.  Willis  (6  L.  D.,  772) ;  Moss  v.  Quincey  (7  L.  D.,  373) ;  James  Hair 
(8  L.  D.,  467);  Tucker  v.  Nelson  (9  L.  D.,  620). 

The  appellant  asks  that,  in  case  she  is  not  permitted  to  acquire  title 
to  said  land  under  the  timber  culture  law,  she  may  be  allowed  to  change 
her  entry  to  some  other  tract,  that  her  said  entry  may  be  canceled,  her 
right  restored,  and  fees,  already  paid,  returned. 

Said  application  is  returned  herewith  for  appropriate  action  by  your 
office. 

The  decision  appealed  from  must  be,  and  it  is  hereby,  affirmed. 
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RAILROAD  GRANT— INDEMNITT  SELECTION— ENTRY. 

Northern  Pacifio  B.  B.  Go.  v.  Halyorson. 

The  right  to  seleot  indemnity  is  not  defeated  1>y  the  fact  that  the  land  is  within  the 
primary  limits  of  another  grant  if  the  land  is  excepted  from  snch  grant,  and  va- 
cant public  land  at  date  of  selection. 

Land  within  the  second  indemnity  belt,  if  subject  to  selection,  may  be  selected,  if  a 
proper  jprima/ocfo  basis  is  shown  therefor,  without  waiting  for  the  final  adjust- 
ment of  the  grant  within  the  primary  limits  and  first  indemnity  belt. 

The  pendency  of  an  appeal  firom  the  rejection  of  an  indemnity  selection  excludes 
from  entry  the  land  covered  thereby. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Janu- 
ary 13, 1890. 

I  have  considered  the  appeal  of  the  Northern  Pacific  Bailioad  Com- 
pany from  the  decision  of  your  office,  dated  April  30, 1886,  rejecting  it« 
selection  of  the  NE.  \  of  Sec.  31,  T.  131  N.,  E.  40  W.,  5th  P.  M.,  Fergus 
Falls  land  district,  Minnesota, 

The  record  shows  that  said  tract  is  within  the  six  mile,  granted,  limits 
of  the  grant  for  the  benefit  of  the  St.  Paul,  Min  neapolis  and  Manitoba 
(formerly  St  Paul  and  Pacific,  St.  Vincent  Extension,  Bailway  Com- 
pany, by  act  of  Congress  approved  March  3, 1857  (11  Stat.,  195).  At 
the  date  of  the  definite  location  of  its  line  of  road  (December  19, 1871), 
the  land  in  question  was  covered  by  homestead  entry.  No.  247,  made 
June  15, 1869,  by  Sjur  Sjnrdson,  which  was  canceled  by  your  office  on 
June  11, 1877.  This  entry  excepted  the  land  from  said  grant.  Hastings 
and  Dakota  By.  Com  pany  t?.  Whitney  (132  U.  S.,  357). 

The  tract  is  also  within  the  forty  mile,  or  second  indemity  belt,  with- 
drawn by  your  office  letter,  dated  December  26, 1871,  received  at  the 
local  land  office  on  January  10, 1872. 

On  December  29, 1883,  the  Northern  Pacific  Bailroad  Company  ap- 
plied to  select  said  tract,  which  application  was  refused  by  the  local 
officers,  because  the  tract  was  within  the  granted  limits  of  the  first 
named  company.  From  this  action  of  the  local  officers  an  appeal  was 
duly  filed  by  the  company.  Afterwards,  and  while  said  appeal  was 
I)ending,  to  wit :  on  April  4, 1884,  the  local  officers  allowed  one  Liv. 
Halvorson  to  enter  said  tract  under  the  homestead  laws,  upon  which 
entry  No.  8161  final  certificate  No.  3230  issued. 

The  ruling  of  your  office  that  one  company  can  not  select  land  as  in- 
demnity within  the  limits  of  a  grant  to  another  company,  if  excepted 
therefrom,  was  erroneous.  The  contrary  was  expressly  ruled  in  the 
case  of  the  Northern  Pacific  Bailroad  Company  v.  Alters  (9  L.  D.  452). 

It  is  stated  in  said  decision  of  your  office  rejecting  said  company's 
selection — 

That  any  seleotion  of  lands  within  the  second  indemnity  limits,  under  the  joint 
leeolntion  made  prior  to  an  adjustment  of  the  grant,  the  ascertainment  of  the  quantity 
lost  from  the  grant,  the  quantity  of  lieu  lands  selected  or  remaining  subject  to  seleo- 
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tion  within  the  first  idemnity  limits,  and  the  precise  extent  of  the  deficiency,  if  any, 
existing  within  the  limits  prescribed  by  the  original  granting  act,  mant  be  preina- 
tnre.  ...  In  the  absence  of  absolute  knowledge  of  a  deficit  within  the  original 
limits,  selections  within  the  second  indemnity  limits  are  not  only  premature,  bat 
illegal. 

It  is  iusisted  by  the  compaDy  that  under  the  terms  of  the  joint  reso- 
lution of  May  31;  1870  (16  Stat.,  378),  there  are  but  two  conditious 
relative  to  the  character  of  the  lands  to  be  selected,  namely:  1st,  They 
must  be  in  the  odd  numbered  sections,  and,  2d,  That  they  must  belong 
to  the  United  States.  It  is  urged  that  said  tract  is  of  the  character 
described,  and,  theiefore,  properly  subject  to  selection. 

Said  joint  resolution  of  May  31, 1870,  provides  {inter  alia)^  that — 

In  the  event  of  there  not  being  in  any  State  o  r  Territory,  in  which  said  main  line 
or  branch,  may  be  located,  at  the  time  of  the  final  location  thereof,  the  amouuc  of 
lands  per  mile  granted  by  Congress  to  said  company,  within  the  limits  prescribed  by 
its  charter,  then  said  company  shall  be  entitled,  under  the  directions  of  the  Secretary 
of  the  Interior,  to  recei  ve  so  many  sections  of  land  belonging  to  the  United  States, 
and  designated  by  odd  numbers,  in  such  State  or  Territory  within  ten  miles  on  each 
side  of  said  road,  beyond  the  limits  prescribed  in  said  charter,  as  will  make  up  snch 
deficiency. 

It  is  further  contended  by  the  company  that  by  the  direction  of  this 
Department,  dated  July  11, 1883  (Vol.  41,  Land  and  Railroad  Records, 
p.  283),  it  was  required  to  make  its  selections  in  Minnesota  as  far  as 
possible,  '*  within  both  the  primary  and  secondary  indemnity  limits  at 
once,"  and  in  accordance  with  such  instructions,  said  selection  was  made. 

The  instructions  of  my  predecessor,  Mr.  Secretary  Teller,  above  re- 
ferred to,  required  your  ofi&ce  "  to  give  immediate  notice  that  all  selec- 
tions must  be  made  in  those  States  (Wisconsin  and  Minnesota),  within 
three  months  from  the  time  you  shall  give  such  notice,"  and  it  was  fur- 
ther stated,  that '^  at  the  end  of  that  time  all  orders  of  withdrawals 
heretofore  made  of  indemnity  lands  within  those  States,  whether  lying 
within  the  first  or  second  indemnity  limits,  will  be  revoked  and  set 
aside,  and  all  such  lands  will  be  restored  to  the  public  domain  and 
opened  to  settlement  under  the  laws  relating  to  the  public  lands." 

The  company  coYicedes  that  the  selection  of  said  land  does  not  ipso 
facto  vest  the  title  in  the  company.  It,  however,  contends  that  the 
selection  operates  to^segregate  the  land  selected  until  the  question 
whether  it  has  suifeired  loss  from  its  grant,  claimed  as  the  basis  of  the 
selection,  shall  be  finally  determined  by  the  land  department.  If  the 
land  selected  is  of  the  right  kind  and  character,  there  seems  to  be  no 
good  reason  why  the  company  should  not  be  allowed  to  select  the  same, 
upon  a  proper  prima  facie  basis  being  shown.  The  time  when  the  right 
to  indemnity  accrues,  under  said  joint  resolution,  is  ^<at  the  time  of  the 
final  location  thereof,"  and  while  it  is  true  that  the  company  must  ex- 
haust the  lands  in  the  first  indemnity  before  it  can  obtain  title  to  lands 
in  the  second  indemnity  belt,  it  by  no  means  follows  that  it  can  not 
select  lands,  designating  a  proper  basis  therefor,  until  the  final  adjust- 
ment of  the  grant. 
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The  appeal  of  the  company  was  pending  when  said  homestead  entry 
was  improperly  allowed.  (Rule of  practice,  No.  53.)  It  will,  therefore^ 
be  suspended  to  await  the  final  action  of  yonr  office  and  the  Depart- 
ment apon  said  selection.  You  will  accordingly  direct  the  local  officers 
to  accept  said  application  of  said  company  as  of  the  date  when  pre- 
sentedy  and,  if,  upon  the  final  adjustment  of  the  railroad  grant  in  said 
State,  it  shall  appear  that  the  company  is  entitled  to  the  land,  the  selec- 
tion will  be  approved  and  the  entry  canceled,  unless  it  be  mineral  land 
within  the  meaning  of  the  reservation  made  by  this  statute.  The  decis- 
ion of  your  office  is  modified  accordingly. 


PRE-EMPTION-SECOND  FILING. 

Fbank  N.  Page. 

« 

The  right  to  make  a  second  filing  shonld  be  accorded,  where  failure  to  perfect  title 
nnder  the  first  was  duo  to  the  ill  health  of  the  pre-emptor. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Zand  Offieey  January  13, 1890. 

I  have  before  me  the  appeal  of  Frank  N.  Page  from  your  office  de- 
cision of  December  12, 1888,  holding  for  cancellation  his  preemption 
cash  entry  No.  1203,  made  July  23, 1887,  for  the  B.  J,  8W.  J,  and  lots 
3  and  4  in  Sec.  6,  T.  7  N.,  B.  26  E.,  Santa  Fe  district,  New  Mexico. 

The  grouod  for  your  said  decision  was  that  '^  said  Page  had  previously 
exhausted  his  pre-emption  rights  " — to  wit,  by  filing  a  declaratory  state- 
ment in  August,  1881,  for  a  tract  of  land  in  section  22,  T.  8  N.,  B.  25  E. 

The  fact  is  not  denied  by  Page ;  but  it  satisfactorily  appears  in  avoid- 
ance thereof,  ^r«t,  that  his  claim  under  the  first  filing  proved  incapable 
of  being  perfected  and  had  to  be  abandoned,  owing  to  circumstances 
in  no  way  involving  fault  upon  his  part ;  second^  that,  in  offering  his 
second  filing,  the  claimant ''  distinctly  mentioned  the  fact  of  his  prior 
filing,  and  submitted  a  surgeon's  certificate  showing  that  for  nearly  a 
year  subsequent  to  his  first  filing,  he  was  confined  to  his  bed  and  in 
fact  was  for  a  considerably  longer  period  physically  unable  to  comply 
with  the  requirements  of  the  law  in  regard  to  said  filing,  and  requested 
the  register  to  return  fees  enclosed  with  second  filing  if  the  latter  was 
inadmissible;''  lastly,  that  in  his  final  proof  upon  making  the  cash 
entry  now  in  question,  he.  Page,  unequivocally  admitted  the  making  of 
the  prior  filing.  In  a  <*  supplemental  affidavit "  dated  July  16, 1887, 
Page  set  forth  the  following  facts : — 

That  he  is  the  same  Frank  N.  Page  who  filed  a  pre-emption  declaratory  statement  iu 
Angnst,  1881,  for  a  tract  of  land  in  Sec.  2-?,  T.  8  N.,  R.  25  E.  That  he  did  not  con- 
tinue residing  there  on  account  of  his  ill  health— hia  ]ife  soon  after  having  been 
despaired  of.  That  soon  after  he  was  obliged  to  leave  that  part  of  the  conn  try  on 
aocoant  of  his  health,  having  had  some  twenty  five  hemorrhages  of  tlw  lungs  ami  no 
competent  medical  attendance  at  hand.     That  he  went  to  Texas,  where  he  was  sick 
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fur  several  months.  That  on  his  retam  there  were  other  persons  in  possession  of  the 
land  he  had  tiled  on,  which  land  has  since  heen  entered  by  one  Valencia.  That  under 
the  adverse  circamHtances  it  was  utterly  impossible  for  him  to  perfect  his  claim  to 
the  land  filed  on,  and  that  he  is  now  and  has  since  making  hijs  final  proof  for  the  land 
embraced  in  his  D.  S.  No.  1461  on  the  5th  day  of  Jnly,  1887,  resided  on  the  land  for 
which  proof  was  made. 

It  seems  to  me  that  in  view  of  these  circamstances,  the  case  falls 
clearly  within  the  principle  of  the  departmental  rnling  in  the  case  of 
Paris  Meadows  et  al.  (9  L.  D.,  41) : 

The  right  to  make  a  second  filing  will  be  recognized  where  throagh  do  fault  or  neg- 
lect of  the  pre-emptor,  consummation  of  title  was  not  practicable  under  the  first. 

Tonr  said  office  decision  is  accordingly  reversed. 


PBEFERENCE  RIGHT—INTE'RVENING  ENTRY. 
EUSSELL  V,  GEEOLD. 

Two  entries  for  the  same  tract  of  land  should  not  be  allowed  of  record  at  the  same 

time. 
An  entry,  made  subject  to  the  preference  right  of  a  successful  contestant,  should  not 

be  canceled  without  due  notice  to  the  entryman  and  opportunity  accorded  to  be 

heard  in  defense  of  the  entry. 

First  Assistant  /Secretary  CJiandler  to  the  Commissioner  of  the  General 

Land  Office^  January  13,  1890. 

I  have  considered  the  appeal  of  Nettie  Bussell  from  the  decision  of 
your  office,  dated  November- 15,  1887,  holding  for  cancellation  timber 
culture  entry.  No.  4562,  of  the  NW.  J  of  Sec.  7,  T.  5  S.,  R.  33  W.,  made 
April  2,  18S6,  at  the  Oberlin  land  office,  in  the  State  of  Kansas. 

The  record  shows  that  your  office,  on  February  12, 1887,  directed  the 
local  officers  to  allow  the  application  of  John  E.  G-erold  to  make  timber 
culture  entry,  No.  5457,  of  said  tract,  for  the  reason  that  he  had  con- 
tested and  procured  the  cancellation  of  a  former  entry  of  said  tract. 
Said  application  of  Gerold  was  rejected  by  the  local  officers,  for  the 
reason  that  the  entry  contested  by  him  was  canceled  on  the  record  of 
the  local  office,  December  18, 1885,  notice  of  which  in  writing  was  sent 
to  said  Gerold  at  Sappaton,  Eawlins  county,  Kansas,  the  post  office 
nearest  the  land,  and  another  notice  was  also  sent  to  Atwood,  Kansas  ; 
that,  after  the  land  had  been  entered  by  Miss  Eussell,  and  six  months 
after  the  former  contested  entry  had  been  canceled,  said  Gerold  applied 
to  enter  said  land  j  that  there  was  no  attorney  noted  upon  the  record, 
and  that  the  alleged  attorney  of  Gerold  was  frequently  in  the  local  of- 
fice and  could  have  ascertained,  if  he  so  desired,  that  said  entry  had 
be(»n  canceled. 

Gerold  filed  with  his  application  to  enter  ex  parte  affidavits,  alleging 
that  neither  he  nor  his  attorney  had  any  written  notice  of  said  cancel- 
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lation,  and  that  as  soon  as  he  learned  that  the  entry  had  been  canceled, 
he  mada  application  to  exercise  his  preference  right  of  entry. 

The  local  officers  refused  his  application,  and  your  office  directed  them 
to  allow  it,  as  aforesaid.  But  yonr  office  took  no  action  with  reference 
to  Miss  Bnssell's  entry,  thus  leaving  two  entries  of  record  at  the  same 
time.  This  was  error.  Subsequently,  Miss  Bussell  applied  for  a  hear- 
ing, upon  the  ground  that  she  made  said  entry  more  than  four  months 
after  the  cancellation  of  the  contested  entry,  and  while  the  land  was 
vacant  and  unappropriated,  as  appeared  from  the  records  of  the  local 
land  office ;  that  the  right  of  said  Gerold  to  enter  said  tract  was  being 
offered  for  salfi  prior  to  the  cancellation  of  said  contested  entry,  and 
after  the  entry  of  Miss  Bussell  had  been  allowed  by  the  local  officers. 

The  application  for  a  hearing  was  refused  by  the  local  officers,  for  the 
rea^pn  that  the  matter  had  already  been  adjudicated  by  your  office. 
Thereupon,  Miss  Bussel  appealed,  and  your  office,  on  November  15, 1887, 
held  her  entry  for  cancellation,  but  made  no  reference  to  her  applica- 
tion for  a  hearing.  From  this  action  an  appeal  has  been  taken  by  Miss 
Bussell,  through  her  attorney. 

Objection  is  made  to  said  appeal  by  the  attorney  for  Gerold,  on  the 
ground  that  the  application  for  the  hearing  is  made  by  the  attorney  of 
Miss  Bussell  and  is  not  sworn  to ;  that  the  application  does  not  state 
specifically  what  facts  she  expects  to  prove  at  the  hearing,  and,  hence, 
the  appeal  and  application  are  defective. 

These  objections  are  not  sustained  by  the  record.  The  application 
for  a  hearing,  made  by  Miss  Bussell  to  the  local  officers,  was  signed  by 
her  and  duly  verified.  Besides,  she  was  entitled  to  notice  before  the 
entry  of  Gerold  could  go  of  record.  Albert  S.  Boyle  (6  L.  D,,  509)  5 
Boorey  v,  Lee  (id.,  641);  Wright  v.  Maher  (id.,  758) ;  Price  v.  Conly  (9 
L.  D.,  490). 

It  IS  clear  that  Miss  Bussell  is  entitled  to  a  hearing,  as  a  matter  of 
right,  and  the  same  should  be  accorded  to  her,  in  accordance  with  the 
rules  of  practice.  The  entry  of  Gerold  will  be  suspended,  and  Miss 
Bussell  will  be  allowed  to  show  cause  why  his  entry  should  be  canceled 
and  her  entry  allowed  to  remain  of  record.  If  the  record  shows  that 
Gerold  made  application  to  enter  said  tract  within  due  time  after  no- 
tice of  the  cancellation  of  the  contested  entry,  then  the  burden  of  proof 
will  be  upon  Miss  Bussell  to  show  some  other  valid  cause  why  Gerold's 
entry  should  be  canceled.  Dayton  v.  Dayton  (8  L.  D.,  248) ;  Conly  v. 
Price  (supra).  If,  however,  the  record  shows  due  notice  to  Gerold  and 
that  he  did  not  make  his  application  to  enter  said  land  until  after  the 
expiration  of  the  time  allowed  by  law  and  the  regulations  thereunder 
for  the  exercise  of  his  i)reference  right,  then  the  burden  of  proof  will 
be  upon  him  to  show  that  the  record  is  wrong,  and  that  he  is  entitled 
to  exercise  his  preference  right  of  entry. 

It  must  be  remembered  that  good  faith  is  required  of  every  appli- 
cant for  an3'  part  of  the  i^ublic  domain,  and  that  in  every  contest  the 
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government  is  interested  in  seeing  that  the  requirements  of  the  law  are 
faithfully  observed.  Dayton  v.  Hause  et  al.  (4  L.  D.,  263) ;  Neilson  v. 
Shaw  (5  L.  D.,  361  and  387) ;  Emily  Lode  (6  L.  D.,  223) ;  Overton  v. 
Hoskins  (7  L.  D.,  394) ;  A.  C.  Logan  et  al  (8  L.  D.,  2) ;  Bell  v.  BoUes 
(9  L.  D.,  148);  Saunders  v.  Baldwin  (id.,  391). 

The  decision  of  your  office  is  accordingly  modified,  and  you  will  di- 
rect the  local  officers  to  order  a  hearing  in  accordance  with  the  views 
herein  expressed.  Upon  receipt  of  the  testimony  taken  at  said  hear- 
ing together  with  the  report  of  the  local  officers,  your  office  will  read- 
judicate  the  case. 

The  papers  in  the  case  are  herewith  returned. 


TIMBER  CXTLTirilB  CONTEST- SPECITLATIVE  ENTBY. 

CHILLSON  V.  Mahan. 

Proof  of  the  sale,  and  removal  from  the  land,  of  a  small  quantity  of  stone  will  not 

warrant  cancellation  of  a  timber  caltare  entry. 
Proof  of  an  offer  to  sell  does  not^  in  itself,  justify  a  conclusion  that  the  entry  was 

not  made  in  good  faith. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  January  13,  1890. 

I  have  considered  the  case  of  Waters  Chillson  v.  Bussell  B.  Mahan, 
as  presented  by  the  appeal  of  Chillson  from  the  decision  of  your  office, 
dated  August  7,  1888,  dismissing  his  contest  against  timber  culture 
entry,  of  the  NE.  J  Sec.  34,  T.  13,  R.  5  W.,  made  December  22, 1883, 
by  said  Mahan  at  the  Salina,  Kansas,  land  office,  on  December  22, 1883. 

The  record  shows  that  a  contest  was  initiated  by  said  Ohillson  upon 
the  charge  that  the  claimant  '^  has  removed  stone  from  the  above  de- 
scribed tract  of  laud  and  sold  the  same ;  that  he  is  not  holding  the 
land  in  good  faith,  but  for  the  purpose  of  speculation  ^  that  he  executed 
a  contract  with  Denton,  Gable  and  Hill,  agreeing  to  pay  them  a  com- 
mission, if  they  would  effect  a  sale  of  the  said  land." 

A  hearing  was  duly  had,  at  which  both' parties  were  present  and  of- 
fered testimony.  Upon  the  evidence  submitted,  the  local  officers  found 
that  the  claimant  made  his  said  entry  in  good  faith ;  that  all  of  his 
subsequent  action,  with  the  exception  of  his  offer  to  sell  his  claim, 
shows  that  he  has  acted  in  good  faith,  and  that  the  offer  of  sale  did 
not,  under  the  decisions  of  the  Department,  warrant  the  cancellation 
of  his  said  entry. 

On  appeal,  your  office  affirmed  the  action  of  the  local  office  and  dis- 
missed the  contest. 

The  appellant  insists  that  the  decision  of  your  office  was  erroneous, 
in  not  holding  that  the  offer  of  sale,  as  shown  by  the  evidence,  was 
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snfficieut  proof  that  the  claimant  made  said  eutry  for  speculative  pur- 
poses, and  that  the  entry  should  be  canceled. 

There  was  no  charge  that  the  claimant  had  not  complied  with  the  re- 
quirements of  the  timber  culture  law,  as  to  planting  and  cultivation  of 
trees,  and  the  evidence  educed  shows,  that  he  had  complied  with  said 
requirements  in  good  faith.  But  the  offer  of  sale,  made  long  after  the 
entry,  does  not  warrant  the  conclusion  that  the  entry  was  made  for 
speculation. 

The  case  of  Meyhok  v.  Ladehoff  (13  G.  L.  O.,  33),  cited  and  relied 
upon  by  counsel  for  contestant  in  his  oral  argument  before  the  local 
officers  and  referred  to  by  them  in  their  written  opinion,  was  reversed 
by  this  Department  on  appeal  (see  9  L.  D.,  327),  wherein  it  was  held 
that  a  charge  that  an  entry  was  made  with  speculative  intent  is  not  es- 
tablished by  evidence  showing  a  contract  of  sale  executed  after  three 
years'  compliance  with  law.  In  the  case  at  bar,  there  was  no  contract 
of  sale,  only  an  offer  to  sell,  and  under  the  decisions  of  the  Depart- 
ment, this  will  not,  of  itself,  i?arrant  the  cancellation  of  said  entry. 
Sims  V.  Busse  et  ah  (4  L.  D.  369) ;  Gilbert  E.  Bead  (5  L.  D.,  314) ; 
White  V.  McGurk  et  al.  (6  L.  D.,  268) ;  Holliday  v.  Harlan  (7  L.  D.,  264) ; 
Meyhok  v.  Ladehoff  (9  L.  D.,  327) ;  Vandivert  v.  Johns  (id.,  609). 

Besides,  there  does  not  appear  to  be  any  especial  equity  in  favor  of 
the  contestant.  He  attempted  to  purchase  the  claim,  and,  because  the 
claimant  would  not  sell  it  for  half  what  it  was  worth,  he  contests  the 
claim,  upon  the  ground  that  the  claimant  removed  some  stone,  which  he 
had  sold  to  one  neighbor  to  construct  a  cellar  and  to  another  for  the 
purpose  of  fixing  a  ford,  receiving  for  the  whole  the  sum  of  three  dol- 
lars. The  other  allegation  is  that  he  is  holding  the  land  for  specula- 
tion. The  first  charge  seems  to  have  been  abandoned.  It  clearly 
comes  within  the  spirit  if  the  maxim  de  minimis  non  curat  lex.  The 
second  charge,  as  we  have  seen,  is  insufficient,  and  the  evidence  does 
not  warrant  the  cancellation  of  the  eutry. 

The  decision  of  your  office  must  be,  and  it  is  hereby,  affirmed. 

Your  attention  is  called  to  the  omission  of  the  receiver  to  sign  the 
receiver's  receipt. 


Spalding  v.  Colfbb. 

Motion  for  review  of  departmental  decision  of  June  15, 1889, 8  L.  D., 
615,  in  the  above  entitled  cause  denied  by  Secretary  Noble,  January 
14, 1890. 
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SWAMP  LAND- ADJUSTMENT  OP  GIIANT. 

State  of  Illinois  (Cass  County). 

An  adverse  finding  and  report  by  a  special  agent  of  the  government  is  not  concla- 
sive  against  the  State,  in  the  absence  of  final  testimony  submitted  by  the  State. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  January 

14, 1890. 

Isaac  B.  Hitt,  swamp-land  agent  for  the  State  of  Illinois,  has  ap- 
pealed from  your  office  decision  of  Angnst  7, 1886,  holding  for  rejection 
the  claim  of  the  State  of  Illinois  to  indemnity  for  certain  lands  in 
Cass  connty,  "  for  the  reason  that  evidence  on  file  in  ^  your  **  office 
shows  that  said  lands  are  not  of  the  character  contemplated  by  the  aet 
of  September  28, 1850.'' 

Illinois  is  one  of  the  States  which  elected  not  to  accept  the  field- 
notes  of  survey  as  the  basis  for  determining  what  lands  passed  to  them 
'  under  the  grant,  but  to  make  selection  by  their  own  agents,  and 
present  proof  that  the  lands  selected  were  of  the  character  contem- 
plated by  the  grant. 

Your  office  circular  of  August  12,  1878,  approved  by  the  Depart- 
ment August  20,  1878  (the  provisions  of  which  are  still  in  force),  pre- 
scribes the  proceedings  to  be  taken  in  the  selection  of  lands  and  the 
presentation  of  proof,  as  follows  (Copp's  Public  Land  Laws,  Ed.  of 
1882,  Vol.  2,  p.  1042) : 

The  governor,  or  other  dnly  authorized  officer  or  agent,  of  the  State  claiming  in- 
demnity, will  be  required  to  famish  this  office  with  a  list  of  the  lands  for  which  in- 
demnity is  claimed.  As  soon  as  practicable  after  the  receipt  of  this  list  an  agent  will 
be  appointed  to  make  an  examination  in  the  field  of  each  of  the  tracts  therein  de- 
Bcribedy  and  secure  such  reliable  information  as  to  the  character  thereof  as  can  be 
obtained  from  personal  examination  and  observation  and  by  inquiry  of  the  owner  or 
resident  thereon,  if  any  there  be,  and  of  persons  residing  in  the  vicinity  having  per- 
sonal knowledge  of  the  past  and  present  character  of  the  land. 

From  the  record  transmitted  by  your  office  in  the  case  of  Cass  county, 
it  would  appear  that  the  State  had  made  the  claim  and  furnished  the 
list  above  required,  and  that  the  agent  had  made  the  prescribed  pre- 
liminary examination.  But  State  Agent  Hitt  bases  his  appeal  upon 
the  allegation  that  the  following  requirements,  prescribed  by  the  same 
regulations,  have  not  been  fulfilled  in  relation  to  the  tracts  selected : 

l^pon  the  completion  of  this  examination  at  least  thirty  days'  notice  will  be  giveji 
the  State,  or  claimants  nnder  the  State,  of  the  time  and  place  when  and  where  testi- 
mony will  be  received  touching  the  character  of  the  lands  described  in  the  list  filed 
in  this  (your)  office.  At  the  times  and  places  thus  fixed  the  agent  of  this  office  will 
attend  for  the  purpose  of  examining  witnesses  and  adopting  such  other  measures  as 
may  be  necessary  to  protect  the  interests  of  the  government.  The  evidence  offered  by 
the  State,  or  its  agent,  must  be  the  testimony  of  at  least  two  respectable  and  disin- 
ter^ted  persons  who  have  personal  and  exact  knowledge  of  the  condition  of  the  land 
during  a  series  of  years,  extending  to  the  date  of  the  swamp-grant  (September  28, 
1850),  or extending  as  near  to  the  date  of  the  grant  as  possible. 

The  above  circular  instructions  are  in  accordance  with,  and  evidently 
based  upon,  departmental  letter  of  June  6, 1878,  instructing  your  office 
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as  to  the  method  of  making  i>roof  for  indemnity  lands  in  tlio  State  of 
Illinois. 

Your  office  transmits  Special  Agent  Walker's  report,  dated  April  20, 
1886,  embracing  his  statement  and  opinion  relative  to  the  tracts  in- 
volved ;  bot  I  find  no  record  of  any  examination  by  the  State  of  Illinois 
or  its  agent,  no  waiver  by  the  State  or  its  agent  of  any  of  the  tracts  in- 
volved, or  of  the  right  to  make  examination  regarding  them,  no  notice 
to  the  State  of  the  time  and  place  of  such  examination.    In  short,  the 
condition  of  the  record  as  transmitted  woald  indicate  that  the  State 
agent  is  correct  in  his  statement  that ''  the  evidence  has  never  been 
completed  by  the  State.''    And  if  such  be  the  fact,  the  further  fact  all 
leged  by  him  is  clear,  that  •*  the  finding  and  report  of  the  special  agent 
is  not  conclusive  against  the  State  in  the  absence  Of  final  testimony  by 
the  State."    Your  office  letter  of  August  7,  1886,  states  that  the  lands 
described  are  ^'  held  for  rejection  for  the  reason  that  Evidence  on  file  in  " 
your  ^^  office  shows  that  said  lands  are  not  of  the  character  contem* 
plated  by  the  act  of  September  28, 1850."    Whatever  the  evidence  may 
be  upon  which  you  render  said  decision,  it  is  not  such  evidence  as  is 
demandeil  by  departmental  decision  of  June  6,  1878,  or  your  office  cir- 
cular of  August  20,  1878 — taken   by    the  State  or  claimants  there- 
under, and  consisting  of  the  testimony  of  two  respectable  and  disinter- 
ested witnesses  having  personal  and  exact  knowledge  of  each  tract.    In 
the  absence  of  such  evidence,  I  can  not  concur  in  your  conclusion  reject- 
ing the  claim  of  the  State.     This,  however,  is  not  to  be  construed  as 
confirming  said  claim,  but  8imY)ly  as  refusing  to  render  a  decision  before 
being  placed  in  the  possession  of  such  facts  as  the  regulations  require 
to  be  furnished,  and  as  are  absolutely  necessary  for  an  intelligent  con- 
sideration of  the  case. 

I  would  suggest  the  propriety  of  obtaining  such  evidence  as  the  State 
of  Illinois  may  desire  to  offer  touching  the  character  of  tiie  lands  here 
in  controversy,  and  completing  the  adjustment  of  the  grant  as  regards 
Cass  county,  at  as  early  a  date  as  practicable. 


OS  AGE  LAXnS— ACT  OF  MAY  28,  1880. 

United  States  v.  Jones. 

By  sectioa  2,  act  of  May  28,  1880,  the  only  conditions  pro-roquiHito  to  an  entry  there- 
under are  that  the  entryman  should  be  an  *'  actual  Hcttlor'^  and  pos8es8  the  qual- 
ifications of  a  pre-emptor. 

That  the  claimant  is  in  fact  an  **  actual  settler,"  must  he  shown  by  residence  follow- 
ing the  alleged  act  of  settlement  and  preceding  the  entry. 

Secretary  Kohle  to  the  Commisnioner  of  the  General  Land  Office^  January 

14, 1890. 

The  land  involved  in  this  case  is  the  N.  J  of  NE.  J,  Sec.  35,  T.  27  S., 
E.  9  E.,  Independence  district,  Kansas,  and  is  part  of  the  Osage  Indian 
trust  and  diminished  reserve  lands. 


24  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

November  18, 1883,  Thomas  W.  Joues  made  Osage  cash  entry,  No- 
1892,  for  said  land,  and  said  entry  having  been  held  for  canceUation  on 
the  report  of  a  special  agent,  a  hearing  was  ordered,  and,  after  several 
continnances,  was  finally  had,  January  22, 1887. 

It  appears  from  the  testimony  adduced  at  said  hearing,  that  Jones 
went  upon  the  land  in  January,  1883,  and  built  a  <^  board  house,  ten  by 
twelve  feet,  about  five  feet  high,  shed  roof  covered  with  boards  not  bat- 
tened, one  door  and  one  window,  no  floor,  worth  about  fifteen  or  twenty 
dollars"  and  furnished  with  bedding  but  nothing  else ;  that  he  also 
erected  on  the  land  about  two  hundred  and  forty  rods  of  wire  fence, 
worth  about  one  hundred  and  twenty-five  dollars  and  broke  four  or 
five  acres,  which  he  did  not  cultivate ;  that  the  land  was  valuable  only 
as  pasture  land  and  was  used  for  that  purpose  by  Jones  and  his  father 
and  brother;  that  Jones  never  cooked  or  ate  upon  the  land  but  boarded 
at  his  father's  house  on  the  adjoining  quarter  section  on  the  south, 
where  he  also  slept,  with  the  exception  of  twenty  or  thirty  nights,  which 
he  spent  on  the  land  during  the  six  months  preceding  his  entry.  On 
cross-examination,  in  answer  to  the  question,  '^  Is  it  not  a  fact  that  yoa 
never  intended  at  the  time  you  made  your  entry  of  this  land  to  make 
the  same  a  home  or  place  of  residence  f ",  he  replied,  "  Yes  sir,  I  entered 
it  simply  for  pasture  land."  The  special  agent  examined  the  land  about 
two  years  after  the  entry,  at  which  time  the  house  had  disappeared,  and 
the  only  improvements  then  on  the  land  were  the  four  or  five  acres  of 
breaking,  the  fencing  and  a  iarge  watering  trough  with  pipes  leading 
to  it  from  a  spring.  Jones  at  the  time  of  the  entry  was  a  citizen  of  the 
United  States,  over  twenty-one  years  of  age,  and  single,  but,  when  the 
hearing  was  held,  had  maiTied,  and  was  living  with  his  family  on  an 
adjoining  tract^  in  connection  with  which  he  used  the  land  in  dispute  " 
as  a  pasture. 

The  local  officers  found  in  favor  of  Jones,  and  recommended  that  his 
entry  be  "  re-instated  and  passed  to  patent."  Your  office,  by  decision 
of  October  20,  1888,  held  the  entry  for  cancellation,  on  the  ground, 
substantially,  that  Jones  not  having  gone  on  the  land  for  the  purpose 
of  making  it  a  home,  had  not  made  a  bona  fide  settlement  or  become  an 
^<  actual  settler  "  within  the  meaning  of  the  law.  From  this  decision,  he 
now  appeals  to  this  Department. 

By  section  two  of  the  act  of  May  28,  1880  (21  Stat.,  143),  it  is  pro- 
vided that  lands  of  the  class  to  which  the  land  involved  in  this  case 
belongs  '^ shall  be  subject  to  disposal"  (in  quantities  not  exceeding  one 
quarter  section)  '<  to  actual  settlers  only  having  the  qualifications  of 
pre-emptors."  By  this  act  the  only  conditions  prerequisite  to  an  entry 
thereunder  on  these  lands  are,  that  the  entryman  shall  be  an  actual 
settler  with  the  qualifications  of  a  pre-emptor.  (United  States  t?.  Wood- 
bury, 5  L.  D.,  303;  Grigsby  v.  Smith,  9  L.  D.,  100).  Jones,  it  appears, 
possessed  the  qualifications  of  a  pre-emptor,  and  the  only  question  in 
this  case  is,  whether  under  the  facts  above  recited  as  established  at 
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the  heariDg  he  was  an  ^'  actual  settler"  within  the  meaning  of  those 
words  as  used  in  the  act. 

While  Jones  made  a  pretence  or  show  of  residence  by  building  a 
small  house  on  the  land,  furnishing  it  with  bedding  and  sleeping  in  it 
twenty  or  thirty  nights  during  the  six  mouths  preceding  his  entry,  he 
yet  candidly  admitted  on  the  hearing,  that  at  the  time  he  made  his  entry 
he  did  not  intend  to  make  the  land  his  home  or  place  of  residence,  but 
"entered  it  simply  as  a  pasture  land."  By  the  townsite  law  (Sec. 
2382,  Revised  Statutes),  as  in  the  act  of  May  28,  1880,  a  right  of  entry 
is  given  to  any  '*  actual  settler"  without  express  requirement  that  the 
settlement  should  be  followed  by  residence  before  entry,  but  in  the 
case  of  Elmer  v,  Bowen  (4  L.  D.,  337),  it  is  held  that  residence  must 
be  shown  to  establish  the  right  accorded  to  the  "  actual  settler'  under 
the  former  law,  and,  it  is  said  in  that  connection,  <'  It  has  become  a  well 
settled  rule,  that  wherever  settlement  is  required  of  a  claimant  to  the 
public  land,  under  any  law  relating  to  the  disposal  of  the  public  do- 
main, residence  must  follow  before  entry." 

When  the  act  of  May  28, 1880,  was  passed,  the  words  "  actual  set- 
tler," as  applied  to  the  general  settlement  laws  (homestead  and  pre- 
emption), had  acquired  a  well  defined  meaning,  namely,  that  such  set- 
tler is  one  who  goes  upon  the  public  land  with  the  intention  of  making 
it  his  home  and  does  some  act  in  execution  of  that  intention  sufficient 
to  give  notice  thereof  to  the  public.  (4  Op.,  493 ;  Ly  tie  v.  Arkansas, 
22  How.,  193;  Allman  v.  Thulon,  1  0.  L.  L.,  690).  There  is  nothing  in 
said  act  to  authorize  a  meaning  to  be  given  those  words  as  used  therein 
different  from  that  which  they  had  then  acquired  under  the  laws  in 
general  and  contrary  to  the  well  established  policy  of  the  government 
to  reserve  the  public  domain  as  far  as  possible  for  homes  for  actual 
settlers  thereon.  On  the  contrary,  the  provisions  of  said  act,  as  well  as 
of  the  prior  acts  in  reference  to  said  lands,  show  clearly  that  Congress 
has  throughout  carefully  maintained  said  policy.  Said  act  of  1880  is 
entitled,  "  An  act  for  the  relief  of  settlers  on"  said  lands  '^  and  for  other 
purposes."  By  the  first  section  "all  actual  settlers  under  existing 
lawS;"  who  were  in  default  under  said  laws,  were  granted  further  time 
for  proof  of  compliance  with  law  and  payment.  Under  the  then  "  exist- 
ing laws  "  relating  to  the  settlement  of  said  lands,  the  settler  was  ex- 
pressly required  to  be  "  residing  thereon  at  the  time  of  completing  his 
entry."  (Act  of  August  11, 1876, 19  Stat.,  127 ;  act  of  May  9,  18T2, 17 
Stat.,  90  J  act  of  July  15,  1870, 16  Stat.,  362;  joint  resolution  of  April 
10, 1869, 10  Stat.,  55).  Settlement  under  the  first  section  of  the  act  of 
1880  was  therefore  unquestionably  required  to  be  followed  by  residence 
before  entry.  The  second  section  of  the  act  (under  which  the  land  is 
claimed  in  the  present  case)  provides  for  the  future  disposal  of  all  said 
lands  remaining  unappropriated  under  the  first  section  "  to  actual  set- 
tlers only  having  the  qualifications  of  pre-emptors."  Provision  is  then 
made  by  the  third  section  for  the  public  sale  of  the  lands  mentioned  in 
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the  first  aDd  second  section  after  the  default  of  the  actual  settlers 
thereon  has  continued  for  ninety  days,  and  for  private  cash  entry  of 
such  of  said  land  as  remain  unsold  after  being  offered  at  public  sale. 
It  thus  appears,  that  the  act,  before  allowing  purchase  at  public  or  pri- 
vate sale,  gives  a  preference  in  the  acquisition  of  said  lands,  not  only 
to  actual  settlers  under  existing  laws  at  the  date  of  the  act,  but  to  such 
persons  as  might  become  actual  settlers  thereafter  with  the  qualifications 
of  pre-emptors.  Such  settlers  are,  moreover,  accorded  liberal  terms  of 
payment,  being  required  to  pay  only  one-fourth  the  purchase  money 
($1.25  per  acre,  the  minimum  price  established  bylaw  for  public  lands) 
at  date  of  entry,  and  the  balance  in  three  equal  annual  installments. 
This  preference  given  actual  settlers  in  the  acquisition  of  the  land  and 
discrimination  in  their  favor  as  to  terms  of  payment,  are,  doubtless,  in 
furtherance  of  the  beneficent  policy  of  the  government  above  referred  to 
and  with  a  view  of  encouraging  the  actual  occupancy  of  the  land  for  pur- 
poses of  resideuce.  The  maximum  amount  of  land  to  be  acquired  under 
the  act  is,  moreover,  fixed  at  one  hundred  and  sixty  acres,  the  same  as 
under  the  general  settlement  laws,  and  the  scrupulous  regard  of  Con- 
gress for  actual  residents  on  the  public  domain  and  spirit  of  indulgence 
which  pervades  all  its  legislation  in  regard  to  them,  are  manifested  par- 
ticularly in  the  first  section  of  the  act,  where  '^  actual  settlers  under  ex- 
isting laws,"  who  are  in  default  in  not  making  proof  and  payment  (but 
not  as  to  residence)  as  required  by  those  laws,  are  given  further  time 
to  make  such  proof  and  payment. 

In  the  case  of  the  United  States  t?.  Woodbury  et  ahy  supra  (cited  by 
counsel  for  appellant),  while  it  is  held  that  entries  under  the  second 
section  of  the  act  of  1880  are  not  subject  to  all  the  requirements  and 
conditions  of  the  general  pre-emption  laws,  yet  it  is  distinctly  laid  down 
thaf  the  claimant  must  bean  actual  settler  on  the  land  at  date  of 
entry,"  and,  it  seems  to  be  further  recognized,  that  l*esidence  at  that 
date  is  necessary  to  constitute  such  actual  settler.  On  this  latter  point, 
the  following  language  is  used  in  the  decision  in  said  case : — 

That  Robey  was  an  actual  settler  within  the  meaning  of  this  aot  (act  of  1880),  and  that 
he  had  the  qualifications  of  a  pre-emptor  can  not  be  questioned.  He  had  settled  upon, 
bailt  a  house,  and  otherwise  improred  said  tract  for  more  than  six  months  before  final 
proof,  and  in  fact  was  living  on  the  tract  for  a  much  longer  period.  In  the  contract 
made  with  the  townsite  company,  ho  reserved  one  lot  for  a  home  and  another  for  a 
place  of  business,  showing  his  intention  to  continue  his  residence  on  the  tract. 

The  case  of  Grigsby  v.  Smith  (9  L.  D.,  98)  holds  that  the  doctrine, 
well  established  as  to  entries  in  general,  applies  also  to  purchases  or 
entries  nnder  the  second  section  of  the  act  of  May  28, 1880,  namely, 
that  a  purchaser  or  entryman  thereunder,  ^^  having  complied  with  the 
law  and  received  his  final  certificate,  may  lawfully  remove  from  the  land 
and  sell  and  convey  it."  In  order  to  comply  with  the  law,  however,it 
is  distinctly  laid  down,  that  the  claimant  must  be  an  ''  actual  settler" 
at  date  of  entry,  and  it  appears  from  the  recital  of  facts  in  the  opinion, 
that  the  claimant  (Grigsby)  ^^  settled  on  the  land,  August  1, 1884,"  and 
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had  thereon  a  house,  stable,  chicken-coop,  and  twelve  acres  of  break- 
ing, and  that  from  the  date  of  settlement  until  March  1,  1885  (a  month 
after  he  liad  made  final  proof),  he  *^  together  with  his  family  resided 
apon  the  landJ^ 

The  case  of  the  United  States  v.  Edwards  et  al  (33  Fed.  Rep.,  104), 
is  cited  in  Origsby  v.  Smith  and  also  in  the  argument  of  counsel  for 
appellant.  That  case  involved  fifteen  suits  by  the  United  States  "  to 
set  aside  the  patents  to  as  many  different  tracts  of  land  in  the  county 
of  Harper,"  Kansas,  said  lands  being  a  part  of  the  <'  Osage  Indian 
Trust  and  Diminished  Reserve  Lands."  Proof  and  payment  had  been 
made  by  the  fifteen  entrymen  and  final  receipts  given  them,  after  which 
a  third  party  had  bought  from  them  and  paid  for  the  tracts  entered, 
and  to  this  purchaser  the  patents  hs^l  been  issued.  The  ground  alleged 
in  each  case  was  *^  fraud  in  obtaining  patent,"  in  that  the  entryman  had 
never  established  residence  upon  the  land. 

At  the  outset  of  the  opinion,  the  court  adopts  as  its  <<  guide"  in  the 
consideration  of  the  case,  the  rule  to  be  observed  and  the  amount  of 
evidence  requisite  in  cases  of  suits  ^'  to  set  aside  patents,"  as  laid  down 
io  the  Maxwell  Land-Grant  Case  (121  U.  S.,  325),  viz : 

In  this  class  of  cases,  the  respect  dae  to  a  patent,  the  presamptions  that  all  the 
preceding  stops  required  by  the  law  bad  been  observed  before  its  issnci  the  im- 
mense importance  and  necessity  of  the  stability  of  titles  dependent  upon  these  official 
instruments,  demand  tbat  the  effort  to  set  them  aside,  to  annul  them,  or  to  correct 
mistakes  in  them,  should  only  be  successful  when  the  allegations  in  which  this  is  at- 
tempted are  clearly  stated  and  fully  sustained  by  proof. 

It  will  not  be  contended  that  the  same  rule  is  applicable,  when  a  case 
comes  up  for  consideration  by  this  Department  on  the  question  of  com- 
pliance with  law  by  the  entryman,  as  in  suits  to  annul  a  patent. 

The  court,  also,  in  said  case  of  United  States  v.  Edwards  et  aLj  states 
as  one  ground  of  the  decision,  that  the  proceedings  in  the  laud  office 
were  regular  on  their  face,  and  there  was  no  ''evidence  of  collusion  or 
conspiracy  between  the  purchaser  and  the  entrymen."  While  it  is  well 
settled  that  a  purchaser  from  an  entryman  prior  to  patent  only  takes 
Bnch  title  as  the  entryman  had  to  convey  and  whatever  right  is  acquired 
by  the  purchase  is  subject  to  the  subsequent  action  of  this  Department, 
and,  therefore,  the  plea  that  the  purchase  was  made  bona  fide  for  value 
without  notice,  will  not  avail  a  purchaser  of  such  title ;  yet,  after  he 
has  acquired  the  legal  title  by  patent  issued  to  him,  it  would  seem  that 
this  defense  may  be  set  up  to  a  bill  in  equity  to  cancel  the  patent,  solely 
(as  in  the  Edwards  case)  on  the  ground  that  the  original  entryman  had 
not  complied  with  the  law  as  to  his  entry.  (Colorado  Coal  and  Iron 
Co.  V.  United  States,  123  U.  S.,  see  p.  322.) 

The  opinion,  it  is  true,  is  expressed  in  said  case  of  United  States  v. 
Edwards  et  al,^  that  the  ''primary  object"  ot  the  government  in  the  act 
of  1880  was  "  to  realize  as  soon  and  as  much  as  possible"  from  said 
lanes,  and  that  "it  might  properly"  (under  the  trust)  "ignore  the 
questions  of  improvement  or  length  of  occupation."    This  first  prox>osi» 
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tion  is  inconsistent  with  the  provisions  of  the  act  hereinbefore  com- 
mented on,  giving  actual  settlers  not  only  preference  over  cash  pur- 
chasers in  the  acquisition  of  the  land,  but  more  liberal  terms  both  as  to 
price  and  payment  If  the  government  had  been  bound  by  the  terms 
of  the  trust,  to  realize  as  soon  and  as  much  as  possible  from  these  lauds, 
and  such  was  •'  its  primary  object,^  the  obvious  course  would  have  been 
to  at  once  '^  offer  the  lands  at  public  sale  and  allow  speculators  to  buy 
without  limit  or  restriction."  In  expressing  the  opinion  that  the  gov- 
ernment might  under  the  trust  as  to  said  lands  ^*  properly  ignore  the 
question  of  length  of  occupation,"  it  does  not  appear  to  have  been  the 
intention  of  the  court  to  hold  that  no  residence  was  necessary  under  the 
act  As  to  residence  and  the  evidence  relating  thereto  in  said  case, 
the  court  says : 

''If  six  months'  contintioaB  residence  was  requisite,  I  shoald  have  no  doubt  that 
the  government  had  clearly  shown  a  lack  of  such  residence,  but  when  it  comes  to  the 
question  whether  they  never  did  for  a  short  time  actually  make  a  residence,  I  think 
in  most  of  the  cases  the  government  has  failed  to  prove  the  negative.  After  the 
purchase  price  had  been  paid,  and  the  receipts  issued  and  conveyances  made  by  the 
parties  entering''  to  their  vendee,  ''it  appears  some  question  arose  as  to  the  valid- 
ity of  these  entries.  A  hearing  was  ordered  before  the  land  office  at  Wichita,  but 
was  indefinitely  postponed ;  and  thereupon"  the  purchaser  from  the  entrymen  ''  went 
to  WashingtoD,  and  applied  for  a  hearing  before  the  Commissioner  of  the  land  office, 
whicj}  was  granted,  and  upon  such  hearing  the  entries  were  sustained,  and  patents 
thereafter  issued.  Not  one  of  the  parties  who  made  the  several  entries  has  been 
found,  or  his  testimony  procured.  The  testimony  of  the  government  is  mainly  that 
of  witnesses  to  the  effect  that  these  various  parties,  during  the  summer  and  fall  of 
1882,  were  generally  about  the  town  of  Harper,  or  employed  in  the  Indian  Territory, 
from  which  it  is  inferred  that  they  never  established  any  residence  upon  the  lands." 

The  court  then  holds  that,  within  the  rule  laid  down  by  the  supreme 
court  in  the  Maxwell  Land-Grant  case,  supraj  as  to  the  amount  of  evi- 
dence required  in  a  suit  to  annul  a  patent,  the  government  had  not 
'^clearly  and  satisfactorily  shown  that  it  had  been  defrauded  in  these 
entries,"  and  directed  a  decree  to  be  entered  dismissing  the  bill. 

I  am  of  the  opinion  that  Jones  under  the  evidence  in  this  case  was 
not  ^^  an  actual  settler"  within  the  meaning  of  the  second  section  of  the 
act  of  May  28, 1880,  and,  therefore,  the  decision  of  your  office,  holding 
his  entry  for  cancellation,  is  affirmed. 
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BAILBOAD  LANDS-ACT  OF  MABCH  8,  1887. 

Horace  B.  Bogebs  et  al. 

Title  is  passed  by  certification,  and  an  application  to  enter  land  thus  disposed  ot 
must  be  rejected. 

Proceedings  for  the  recoTery  of  title  should  be  instituted  under  the  act  of  March  3, 
1887,  in  the  case  of  certified  lands  opposite  the  uncompleted  portion  of  the  Mar- 
quette, Houghton  &,  Ontonagon  railroad. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

14, 1890.     ^ 

I  have  considered  the  separate  appeals  of  Horace  B.  Bogers,  Amo 
Jaehnig,  Henry  J.  Atkinson,  Jacob  Smith,  Stephen  Lauctot,  David 
Laactot  and  Nicholas  Katschied  from  the  decision  of  year  office  of 
Jaly  31,  1888,  affirming  the  action  of  the  local  officers  in  rejecting  their 
applications  to  enter  nnder  the  homestead  law  the  tracts  applied  for  by 
the  several  applicants  i^espectively,  and  described  in  your  said  decision. 
Said  applications  were  rejected  npou  the  ground  that  the  tracts  described 
therein  are  within  the  limits  of  the  grant  to  the  Marqaette  Houghton 
and  Ontonagon  K  B.  Company,  and  have  been  certified  to  the  State  of 
Michigan  for  the  benefit  of  said  company.  Said  lands  having  been  dis- 
posed of  prior  to  said  applications,  were  not  subject  to  entry,  hence  there 
was  no  error  in  your  decision  rejecting  them. 

Since  the  decision  of  your  office  was  rendered  Congress  by  act  of 
March  2, 1889  (25  Stat,  1008),  has  declared  forfeited  all  the  lands  there- 
tofore granted  to  the  State  of  Michigan  to  aid  in  the  construction  of 
said  road,  lying  opposite  to  and  coterminous  with  the  uncompleted  por- 
tion of  said  road,  and  has  resumed  title  to  the  same.  The  lands  em- 
braced in  these  several  applications  are  opposite  the  uncompleted  i>ortion 
of  the  Marquette,  Houghton  and  Ontonagon  Bailroad,  and  have  there- 
fore been  forfeited  by  said  act,  but  as  these  lands  have  been  certified  to 
said  State  for  the  benefit  of  said  company,  and  title  is  now  outstanding, 
suit  should  be  brought  to  cancel  said  certification  unless  the  company 
will  reconvey  said  lands  upon  application.  You  will  therefore  make 
demand  of  said  company  for  a  reconveyance  of  the  lands  opposite  to  and 
coterminous  with  the  uncompleted  portion  of  said  road,  and  upon  their 
failure  to  reconvey,  yon  will  make  report  to  the  Department  that  suit 
may  be  instituted  to  cancel  said  certification. 

These  applications  are  rejected  without  prejudice  to  the  rights  of  the 
several  applicants  to  renew  them  whenever  the  goverument  may  recover 
the  title. 
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HOMESTEAD  ENTRY— FINAIi  PROOF— BESIDBNCB. 

Angie  L.  Williamson. 

Final  proef  shoald  be  explicit  in  all  details  necessary  to  establish  the  fact  of  resi- 
dence in  good  faith  npon  the  land. 
The  home  of  a  married  woman  is  presumptively  with  her  husband. 
On  submission  of  supplemental  proof  a  special  agent  may  be  present  and  croee-^ 
examine  the  witnesses. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  14,  1890. 

I  have  considered  the  appeal  of  Angle  L.  Williamson,  formerly  Angie 
L.  Morse,  from  the  decision  of  yoar  office  dated  November  14,  1888, 
holding  for  cancellation  her  commated  homestead  entry  for  the  S.  i 
NE.  i  Sec.  4,  T.  106  N.,  R.  64  W.,  Mitchell  land  district.  South  Dakota. 

On  December  31,  1883,  claimant  made  homestead  entry  for  said 
described  tract  alleging  that  she  made  settlement  thereon  December 
15, 1883,  and  was  then  (December  31, 1883)  acutoally  residing  on  the 
land  in  a  frame  house  of  the  value  of  $35. 

OU'  September  13,  1884,  in  accordance  with  published  notice  she 
offered  commutation  proof  before  the  clerk  ot  the  district  court  of  Lake 
county,  at  Madison,  which  was  approved  by  the  register  and  receiver, 
and  final  cash  certificate  issued  for  said  land  October  13, 1884.  In  her 
final  proof  she  stated  that  her  age  was  twenty-eight  years,  she  was  a 
native  born  citizen  and  established  actual  residence  on  the  land  Decem- 
ber, 1883;  that  since  she  made  said  homestead  entry  she  has  married. 
^^My  husband  is  all  the  family  I  have.  I  have  resided  continuously  on 
the  land  since  first  establishing  residence  th  ereon,  and  my  husband 
with  me  since  our  marriage.  I  have  only  been  absent  a  portion  of  the 
time  attending  to  household  duties  in  my  husbands  house  on  a  farm 
near  this  homestead  of  mine."  S  he  also  alleged  that  her  improvements 
consisted  of  a  frame  house  ten  by  twelve  feet,  and  five  acres  of  break- 
ing, value  fifty  dollars;  that  she  never  made  any  other  homestead 
entry ;  that  the  land  is  more  valuable  for  agricultural  than  for  mineral 
purposes,  and  that  she  had  not  sold,  conveyed  or  mortgaged  any  por- 
tion of  the  land. 

On  !N^ovember  14, 1888,  Asssistant  Commissioner  Anderson  decided 
that— 

The  proof  here  shows  that  the  claimant's  alleged  residence  npon  the  tract  was 
subsequent  to  her  marriage,  and  at  which  time  she  must  be  considered  as  living 
with  her  husband  on  his  farm  near  this  tract,  and  as  having  no  legal  residence  upon 
said  tract;  therefore  the  proof  is  rejected  and  the  entry  held  for  cancellation. 

On  January  14, 1889,  claimant  appealed  to  this  Department. 

The  final  proof  in  this  case  fails  to  show  the  date  of  claimant's  mar- 
riage wliich  may  have  occurred  the  day  after  the  homestead  entry  was 
made.    The  presumption  is  that  claimant's  home  after  her  makriage 


DECISIONS   RELATING   TO   THE  PUBLIC   LANDS.  31 

was  with  her  hosbaud.  The  proof  also  fails  to  show  whether  the  hoase 
on  the  tract  covered  by  her  entry  was  ever  supplied  with  necessary 
household  furniture  or  made  habitable;  or  whether  she  ever  ate  or  slept 
therein,  nor  does  it  state  the  number  of  weeks  or  months  she  occupied 
said  land  as  her  home. 

As  there  does  not  appear  to  be  any  adverse  claimant  for  the  tract  in 
dispute,  claimant  may  be  permitted  to  submit  within  ninety  days  after 
notice  of  this  decision,  supplemental  proof  duly  corroborated,  clearly 
showing  the  date  of  her  said  marriage,  and  that  she  continued  in  good 
faith  to  live  on  and  improve  the  tract  covered  by  her  entry  up  to  the 
date  of  her  final  prdof.  Such  proof  should  be  made  before  the  local 
officers  who  should  be  instructed  to  carefully  cross  examine  the  claim- 
ant and  her  witnesses  with  a  view  to  eliciting  all  the  facts  in  regard  to 
her  marriage  and  residence  thereafter,  as  well  as  all  other  facts  that 
may  be  of  service  in  determining  whether  said  claimant  did  in  good 
faith  comply  with  the  law  and  regulations  of  the  Department.  If  it 
shall  be  deemed  desirable  by  your  office  or  the  local  officers  a  special 
agent  should  be  present  at  the  taking  of  such  proof  to  conduct  the 
cross-examination,  and  represent  the  interests  of  the  government.  The 
local  officers  should  forward  to  your  office  such  proof  as  may  be  sub- 
mitted in  accordance  herewith  with  their  opinion  thereon.  Upon  re- 
ceipt of  such  proof  as  may  be  submitted  in  accordance  with  this 
decision  you  will  consider  the  same  in  connection  with  that  already 
submitted,  and  make  such  disposition  of  the  matter  as  the  facts  thus 
disclosed  seem  to  demand.  If  the  claimant  fails  to  furnish  such  proof 
within  the  time  specified,  the  proof  heretofore  submitted  will  be  re- 
jected and  the  entry  canceled. 

The  decision  appealed  fix>m  is  accordingly  modified. 


BAILBOAD  GBAKT— EXECUTIVE  WITHDRAWAL. 

Southern  Pacific  R.  R.  Co.  v.  Oline. 

A  voidable  school  selection  of  record  excepts  the  land  covered  thereby  from  the  oper** 
ation  of  an  executive  withdrawal  for  indomnity  purposes. 

A  settlement  right  within  indemnity  limits,  acquired  after  revocation  of  the  with- 
drawal, and  prior  to  selection,  excludes  the  land  covered  thereby  from  selection. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

14, 1890. 

The  case  of  the  Southern  Pacific  Railroad  Company  v.  Wilbert  E.  Oline 
is  before  me  on  appeal  by  said  company  from  the  decision  of  yoar  office, 
dated  October  18, 1888,  rejecting  its  application  to  select  the  SB.  J  of 
Sec.  5,  T.  14  S.,  R.  22  E.,  Meant  Diablo  meridian,  Oalifornia^  for  land  lost 
within  the  primary  limits  of  its  grant. 

The  described  tract  is  within  the  indemnity  limits  of  the  grant  of  July 
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27, 1866,  ^^  granting  land  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  States  of  Missoari  and  Arkansas  to  the  Pacific 
coast  ^  ( 14  Stat.,  292),  and  an  executive  withdrawal  of  certain  lands  with- 
in said  limits  was  made  for  the  benefit  of  said  company  on  March  26, 
1877.  Prior  to  this  withdrawal,  to  wit :  on  February  10, 1872,  the  State 
of  California  selected  said  tract  as  indemnity  for  a  supposed  deficiency 
in  the  grant  to  the  State  for  school  purposes.  This  selection  was  of 
record  at  the  date  of  said  withdrawal,  and  remained  of  record  until  May 
15,  1878,  when  it  was  canceled,  because  said  supposed  deficiency  had 
been  made  good  to  the  State  by  prior  approved  s^ections. 

On  April  27,  1883^  the  defendant,  Cline,  entered  the  tract  in  contro- 
versy under  the  homestead  laws,  and,  on  April  11,  1887,  he  commuted 
his  homestead  entry,  paid  two  hundred  dollars  for  said  tract,  and  re- 
ceived a  final  certificate,  which  prima  facU  entitles  him  to  a  patent  for 
the  same.  On  October  4, 1887,  appellant  applied, ''  per  list  27,"  to  select 
said  tract. 

Your  office  found  that  the  selection  of  the  tract  in  controversy  by  the 
State  of  California  was  invalid,  but,  notwithstanding  this  fact,  held  that, 
so  long  as  said  selection  wad  of  record  and  uncanceled,  it  wa«  such  an 
appropriation  of  the  tract  by  the  State  as  prevented  any  other  disposi- 
tion of  it  by  the  government,  and,  therefore,  that  such  selection  excepted 
it  from  the  operation  of  appellant's  grant. 

For  the  reason  stated,  your  office  rejected  appellant's  application,  and 
directed  the  local  officers  to  notify  Cline  that,  if  said  decision  became 
final,  action  would  be  taken  looking  to  the  confirmation  of  his  entry. 

The  errors  assigned  by  appellant  are  as  follows : 

1.  Error  in  holding  the  invalid  State  selection  was  a  bar  to  the  withdrawal  or  se- 
lection of  the  said  land  by  the  company. 

2.  Error  in  holding  Oline's  entry  could  be  confirmed. 

3.  Error  in  holding  the  company's  selection  for  cancellation. 

4.  Error  in  not  canceling  Cline's  entry  and  approving  the  company's  selection. 

In  argument,  appellant,  by  its  attorney,  insists  that  the  selection  of 
the  land  in  controversy  by  the  State  of  California  was  illegal  and  void 
from  its  inception,  and  in  no  manner  interfered  with  the  right  of  the 
government  to  dispose  of  said  land  as  a  part  of  the  public  domain. 

As  supporting  this  position,  appellant  cites :  Taylor  et  aL  v.  State  of 
California  (2  C.  L.  O.,  19);  Jackson  et  al.  v.  State  of  California  (4C.  L. 
O.,  87) ;  Aurrecoechea  v.  Bangs  (114  U.  S.,  381),  and  McLaughlin  v. 
United  States  (127  U.  S.,  428). 

I  can  discover  no  analogy  between  the  case  of  McLaughlin  v.  United 
States  and  the  case  under  consideration.  That  case,  it  seems  to  me,  is 
clearly  not  in  point.  In  each  of  the  other  three  cases  (supra)  State  se- 
lections had  been  made  of  lands  which,  at  the  time  of  selection,  were 
embraced  in  the  claimed  limits  of  unadjusted  Mexican  grants,  or  al- 
leged grants,  and  were  subsequently  restored  to  the  public  domain,  be- 
cause, in  one  C£^se|  the  claim  of  the  alleged  Mexican  grantee  was  finally 
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rejected  a&  invalid,  and  in  the  other  cases  the  lands,  by  final  snrvey, 
were  found  not  to  be  within  the  limits  of  the  grant. 

The  United  States  sapremc  court  and  this  Department,  respectively, 
in  the  cases  above  cited,  held  these  selections  by  the  State  to  be  of  no 
effect,  null,  and  void,  because  the  lauds,  when  selected,  were  claimed 
under  a  Mexican  grant.  The  Department,  in  the  cases  cited,  held,  that 
lands  so  claimed,  until  the  claim  was  finally  adjudicated,  were  in  a  state 
of  reservation,  and  were  not  subject  to  disposition  under  the  land  laws. 
In  other  words,  that  an  invalid  claim  to  land,  asserted  under  the  laws 
of  the  United  States,  reserves  such  land  from  disposition  under  the 
general  land  laws,  so  long  as  the  invalid  claim  remains  of  record  and 
unadjudicated. 

These  cases,  instead  of  supporting  appellant's  assignments  of  error, 
seem  to  me  to  be  in  harmony  with  the  decision  of  your  office.  The 
same  principle  runs  through  and  controls  all  of  these  cases.  The  land 
selected  by  the  State  in  this  case  was  beyond  question  subject  to  dis- 
I)06ition  at  the  time  it  was  selected,  and  therein  consists  the  difference 
in  this  case  and  the  cases  above  cited. 

Appellant  also  cites  Selby  etal.  v.  State  of  California  (3  G.  L.  O.,  89) 
and  State  of  Nebraska  v.  Dorrington  (ib.,  122).  In  the  case  of  Selby 
et  al.  V,  State  of  California,  the  selections  there  under  consideration 
were  not  treated  by  the  Department  as  being  void  from  the  inception 
of  the  State's  claim,  but  only  as  being  voidable.  The  pre-emptors  in 
that  case  were  required  to  regularly  contest  these  selections  and  pro- 
cure their  cancellation,  before  the  pre-emption  entries  were  allowed. 
And  said  selections,  though  held  to  have  been  made  prematurely  and 
without  authority  of  law,  were  still  held  to  have  been  rendered  valid 
by  the  approval  of  the  Secretary  of  the  Interior.  A  selection,  entry, 
or  other  claim  to  land  absolutely  void  from  its  inception  can  not  be  ren- 
dered valid  by  executive  authority.  That  case,  therefore,  is  not.  in  con- 
flict with  your  office  decision  herein. 

The  case  of  the  State  of  Nebraska  v.  Dorrington  {supra) ,  decided 
Augusts,  1876,  seems  to  me  to  be  the  only  case  cited  which  counte- 
nances and  supports  the  position  contended  for  by  appellant,  and  as  that 
case  was  decided  by  the  same  Secretary  (Hon.  Z.  Chandler)  who  de- 
cided the  case  of  Selby  et  al.  v.  State  of  California,  and  in  the  same 
month,  it  may  well  be  doubted  whether  it  was  intended  to  go  any  fur- 
ther than  the  latter  case.  At  all  events,  the  decision  of  your  office 
herein  is  in  harmony  with  the  more  recent  decisions  of  this  Department. 
See  Southern  Pacific  E.  R.  Company  v.  State  of  California  (3  L.  D.,  88), 
and  cases  cited,  Niven  v.  State  of  California  (6  L.  D.,  439),  and  Early 
V.  State  of  California  (7.  L.  D.,  347).  The  decision  of  the  United  States 
supreme  court  in  the  case  of  the  Hastings  and  Dakota  B.  E.  Company 
V.  Julia  D.  Whitney  and  John  Whitney  (132  U.  S.,  357),  is  to  the  same 
effect 

The  conclusion  reached  herein,  therefore,  is,  that  the  said  selection 
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of  the  land  in  dispute,  thoagh  invalid,  was  not  absolatelyA'oid,  bat  was 
only  voidable,  and  that,  while  it  remained  intact  upon  the  record,  it 
was  a  bar  to  any  other  disposition  of  said  land  by  this  Department ; 
and,  conseqnently,  that  said  selection  excepted  the  tract  in  dispute 
from  the  withdrawal  made  for  appellant's  benefit. 

In  addition  to  this,  it  may  be  remarked,  that  appellant's  application 
to  select  said  tract — made  October  4,  1887 — came  too  late  to  be 
available  against  a  prior  bona  fide  settler  thereon,  as  the  withdrawal 
aforesaid  was  revoked  by  ray  predecessor  in  office  (Secretary  Lamar) 
on  August  15, 1887.    See  note,  6  L.  D.,  92. 

The  decision  of  your  office  herein  is  affirmed. 


BEPAYMENT— RELINQUISHMENT— HOMESTEAD. 

J.  H.  Thompson. 

Where  it  is  impracticable  for  the  claimant  to  comply  with  an  order  requiring  new 
final  proof  to  be  made,  and  good  faith  is  apparent;  repayment  may  be  allowed. 

A  relinquishment  filed  with  an  application  for  repayment  is  in  accordance  with  de- 
partmental regulations  and  does  not  defeat  the  right  of  repayment. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

14, 1890. 

Tour  office,  by  letter  of  July  13, 1889,  transmitted  a  motion,  by  J. 
Hurd  Thompson,  for  a  review  of  departmental  decision  denying  his 
application  for  return  of  purchase  money  paid  by  him  on  his  commuted 
homestead  entry  for  lots  3  and  4  and  the  SE.  \  of  the  NW.  \  of  Sec. 
112,  B.  61,  Huron  land  district,  Dakota. 

Said  departmental  decision  was  rendered  July  24, 1888;  notice  of  the 
same  was  sent  by  your  office  to  the  local  office  (with  directions  to  notify 
the  entryman),  August  3, 1888.  The  motion  for  review  bore  no  date, 
but  the  argument  attached  was  dated,  "  Huron,  July  2, 1889.^  It  ap- 
peared sufficiently  certain  from  the  face  of  the  record,  that  the  motion 
was  not  filed  within  thirty  days  from  receipt  of  notice  by  the  applicant, 
and  the  motion  was  therefore  dismissed. 

But  now  comes  S.  M.  West,  attorney  for  said  Thompson,  and  files 
affidavit  that  notice  of  said  adverse  decision  was  not  given  him  until 
'^  June  4, 1889" — bearing  that  date-*and  that  his  motion  for  review  was 
filed  July  2, 1889,  within  the  thirty  days  demanded  by  the  rule. 

The  Department  of  course  could  not  presume  that  it  would  require 
nearly  eight  months  for  the  local  officers  to  notify  an  attorney  residing 
in  the  same  village  with  them  of  the  substance  of  a  decision  affecting 
his  client. 

It  now  appearing  that  the  appeal  was  filed  in  time^  the  same  will  be 
considered  upon  its  merits. 
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Said  JThom^soD)  on  March  22,  1883,  applied  to  enter  the  NW.  J  of 
Sec.  6,  T.  112,  E.  61,  Haron  land  district,  Dakota.  This  was  a  frac- 
tioDal  quarter-section,  embraciug  one  hundred  and  seventy-four  acres- 
He  was  informed  that  he  must  relinquish  a  portion  of  the  tract,  and 
was  allowed  to  amend  his  entry  by  omitting  one  subdivision;  his  appli- 
cation, thus  amended,  describing,  '<  the  NW.  fr'l  quarter  and  lots  3  and 
4,  Sec.  6,  T.  112,  E.  61.^  Commutation  proof  was  oflfered,  and  final  cer- 
tificate No.  10,125  issued  for  the  tract  last  described. 

Long  afterward,  when  your  ofBce,  in  the  regular  course  of  business, 
reached  said  proof  for  examination,  it  was  disclosed  that  the  local  offi- 
cers had  furnished  the  newspaper,  for  advertisement  of  intention  to 
offer  said  commutation  proof,  the  erroneous  description,  "  the  N.  J  of 
the  NB.  i  of  the  NB.  i»  of  said  Sec.  6.  By  letter  of  April  9,  1885, 
the  proof  was  suspended  by  your  office;  and  afterward,  by  your  office 
letter  of  January  22, 1886,  was  rejected,  and  the  cash  entry  held  for 
cancellation — the  entryman  being  informed  that  upon  publishing  notice 
properly  describing  the  land,  he  would  be  allowed  to  submit  new  proof. 
By  the  same  letter  he  was  allowed  to  amend  his  entry,  if  he  so  desired, 
so  as  to  include  the  entire  N  W.  :|  of  said  Sec.  6. 

By  this  time,  however,  Thompson  had  left  the  land  and  engaged  in 
business  elsewhere.  Under  the  construction  then  given  by  your  office 
to  the  homestead  law — requiring  six  months  uninterrupted  residence 
on  the  tract  immediately  preceding  proof— he  could  not  make  such 
proof  as  your  office  demanded.  Indeed,  if  he  had  understood  that  it 
would  be  permitted,  the  condition  of  his  business  was  such  that  it 
would  have  involved  great  loss  for  him  to  return  and  make  six  months' 
residence  on  the  tract.  So  (January  5, 1887,)  he  applied  to  your  office 
to  be  permitted  to  relinquish  the  land  and  be  repaid  the  fees  and  pur- 
chase money  paid  thereon. 

Your  office  accepted  the  relinquishment,  and  directed  the  entry  to 
be  canceled ;  but  refused  to  return  the  fees  and  purchase  money,  on  the 
ground  that  "  the  law  governing  the  return  of  purchase  money  does  not 
provide  for  repayment  in  cases  where  parties  voluntarily  relinquish  or 
abandon  their  entries." 

Thompson  appealed  to  the  Department,  which,  on  July  24, 1888,  af- 
firmed said  decision. 

Your  office  decision  of  February  2, 1887,  and  that  of  this  Department, 
July  24,  1888,  were  in  accordance  with  the  construction  of  the  law  rel- 
ative to  repayments  then  held  by  your  office  and  the  Department.  But 
since  then  it  has  been  deemed  by  the  Department  that  a  more  liberal 
construction  of  said  law  would  be  both  justifiable  and  just. 

In  the  case  of  E.  L.  Ghoate  (8.  L.  D.,  162,)  the  proof— -commutation 
proof,  as  in  the  case  at  bar — was  suspended  by  your  office,  and  he  was 
required  to  make  new  proof,  showing  <^  that  he  had  for  a  period  of  six 
months  maintained  an  actual,  boTM  fide,  continuous  residence  "  on  the 
tract.    Before  the  renditioii  of  said  decision,  however,  appellant  had 
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found  employment  as  locomotive  engineer ;  to  return  and  reside  upon 
the  tract — ^if,  indeed,  your  decision  could  have  been  interpreted  as  per- 
mitting him  to  do  so — would  have  involved  the  forfeiture  of  his  posi- 
tion on  the  railroad,  and  great  pecuniary  loss.  The  Department  held 
that  he  was  entitled  to  a  return  of  his  fees,  commissions,  and  purchase 
money. 

The  equities  in  the  case  at  bar  would  seem  to  be  even  stronger  than 
in  the  case  of  Choate ;  for  your  office  held  that  Choate's  residence  was 
insufficient  tx)  satisfy  the  requirements  of  the  law ;  in  the  case  at  bar 
there  is  no  question  as  to  Thompson's  residence,  nor  is  failure  in  any 
other  respect  to  fulfill  the  law  alleged ;  the  trouble  resulted  mainly  from 
the  carelessness  of  the  local  officers  in  furnishing  the  newspaper  that 
printed  the  notice  an  erroneous  description  of  the  tract  upon  which  he 
desired  to  make  proof. 

Thompson's  application  is  made  in  accordance  with  the  requirements 
of  your  office  circular  of  January  1, 1889  (p.  08) : 

In  the  oaae  of  application  for  the  repayment  of  fees,  commissions,  etc.,  on  canceled 
homestead  and  other  entries,  under  the  second  section  of  the  act  (of  Jane  16,  1880), 
the  dnplioate  receipt  must  be  surrendered,  with  a  relinquishmeut  of  all  right,  title, 
and  claim  in  and  to  the  land  described  in  the  receipt  endorsed  thereon,  etc. 

It  would  seem  hardly  the  proper  practice  to  officially  direct  an  entry- 
man  to  file  a  relinquishment  of  a  tract  as  a  prerequisite  to  the  return  of 
his  purchase  money,  and  thereafter  refuse  to  return  said  purchase 
money  because  in  obedience  to  official  direction  he  had  filed  the  relin- 
quishment. 

In  accordance  with  the  ruling  in  the  case  of  E.  L.  Choate  {supra)^  and 
others  of  recent  date,  departmental  decision  of  July  24, 1888,  in  the  case 
of  J.  Hurd  Thompson,  is  hereby  recalled  and  revoked,  and  the  repay- 
ment asked  by  him  is  directed  to  be  made. 


OSAGE  liANDS— ACT  OF  MAY  88,  1880-PRACTICB— ItEVTEW. 

United  States  v.  Atteebeby  et.  al.  (on  review). 

The  only  condition  and  qualification  required  to  authorize  an  entry  under  the  act  of 
May  28,  1880  is  that  the  claimant  must  he  an  actual  settler  and  have  the  quali- 
fications of  a  pre-emptor. 

The  proof  required  to  estahlish  the  fact  of  an  actual  settlement  under  said  act  is  no 
less  in  degree  than  the  proof  required  under  the  pre-emption  law. 

The  fact  that  the  evidence  is  such  that  fair  minds  might  reasonably  differ  as  to  the 
conclusion  that  should  be  drawn  therefrom  will  not  warrant  a  review. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Ofice^  January 

14,  1890. 

This  is  a  motion  by  E.  J.  Simpson,  transferee,  for  review  and  recon- 
sideration of  departmental  decision  of  February  G,  1889,  in  the  case  of 
the  United  States  v.  Bobert  W.  Atterbery  et  aL^  (8  lu  D.  173). 
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The  decision  complaiaed  of  is  au  aflQrmance,  on  appeal,  of  a  decision 
of  your  office  of  May  9, 1888,  holding  for  cancellation  five  Osage  cash 
entries,  made  in  September  or  November  1882,  by  Bobert  W.  Atter- 
bery,  WUbar  L.  Fogleman,  William  L.  Stanley,  Samuel  B.  Moore,  and 
Loais  H.  Moore,  for  as  many  different  tracts  of  land  of  one  quarter  sec- 
tion each,  foar  of  which  are  situated  in  section  28,  and  one  in  section 
33,  of  T.  34  S.,  B.  6  W.,  in  the  Wichita  land  district  in  the  State  of 
Kansas. 

By  your  said  office  decision  it  was  held,  in  effect,  that  these  entries 
were  fraadalently  made,  and  that  the  several  entrymen  were  not  actual 
settlers  on  the  lands  covered  thereby  at  the  respective  dates  thereof. 
Snch,  substantially,  was  also  the  finding  of  the  local  officers  before 
whom  a  hearing  was  had  in  the  case  of  each  entry,  for  the  purpose  of 
determining  certain  questions  raised  by  the  report  of  a  special  agent, 
as  to  the  validity  of  the  same. 

The  motion  for  review  alleges  simply  that  the  Department  erred  in 
holding  that  these  entrymen  ^<  were  not  actual  settlers,  as  contemplated 
by  the  act  of  May  28, 1880." 

The  several  cases  appear  to  be  essentially  the  same  in  all  material 
respects,  and  for  this  reason  they  were  heard  together  by  the  local  of- 
ficers, and  by  your  office,  and  also  by  this  Department  on  the  final  ap- 
peal. The  decision  of  the  Department  contains  a  lengthy  summary  of 
the  evidence  in  the  Atterbery  case,  and  also  a  full  statement  of  the 
facts  shown  by  the  final  proof  papers  in  the  several  cases.  The  record 
has  been  re-examined  with  patience  and  care,  and  it  is  found  that  the 
facts  material  to  the  issue  presented  by  the  motion,  are  set  forth  in 
said  decision  with  substantial  accnracy,  and  it  is  unnecessary  that  they 
should  be  herein  restated.  There  is  no  denial  that  the  facts  are  in 
the  main  correctly  stated,  nor  is  there  in  the  motion  for  review,  any  al- 
legation of  newly  discovered  evidence,  or  of  any  material  fact  not  con- 
sidered in  the  original  decision.  It  is  earnestly  contended  by  counsel, 
however,  that  the  facts  do  not  justify  the  conclusion  reached  in  the 
varioQS  decisions  (which  have  been  in  effect  uniform  throughout),  but 
that  ander  the  law,  if  properly  applied  to  those  facts,  the  several  claim- 
ants must  be  held  to  have  heenacttuil  settlen  on  their  respective  claims 
at  the  dates  when  their  entries  were  made. 

The  lands  involved  are  a  part  of  the  Osage  Indian  trust  and  dimin 
ished  reserve  lands,  and  the  rights  of  claimants  thereto  are  to  be  con- 
sidered and  determined  under  the  act  of  May  28, 1880,  (21  Stat.,  143) 
which  makes  special  provision  for  the  sale  and  disposal  of  those  lands. 
The  second  section  of  that  act  provides : 

That  all  of  the  said  Indian  lands shall  be  subject  to  disposal  to  act- 
ual settlers  only,  having  the  qaaliflcation  of  pre-emptors not  exceed- 
ing one  quarter  section  each. 

The  no^  well  established  departmental  construction  of  this  section 
of  said  act  is  that  the  only  qualification  and  condition  required  to  au- 
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thorize  an  entry  thereuuder  is  that  the  claimant  mast  be  an  actual 
settler  on  the  land  at  the  date  of  the  entry,  and  mast  have  the  qualifi- 
cation of  a  pre-emptor.  Grigsby  v.  Smith  (9  L.  D.,  98);  United  States 
V.  Woodbury  et  al.,  (6  L,  D.,  303) ;  Departmental  Circular  of  April  26, 
1887,  (5  L.  D.,  581).  It  is  not  questioned  that  these  entrymeu  had  the 
qualifications  of  pre-emptors,  and  the  only  matter  to  be  determined  is 
whether  they  were  **  actual  settlers  ^  under  the  law. 

In  the  original  decision  it  was  held  that  ''an  actual  settler  is  one  who 
goes  upon  the  public  land  with  the  intention  of  making  it  his  home  un- 
der the  settlement  laws,  and  does  some  act  in  execution  of  such  inten- 
tion sufficient  to  give  notice  thereof  to  the  public."  Also  that  the  ''  act 
of  settlement  must  be  personal  and  can  not  be  made  by  an  agent."  It 
was  further  stated,  in  effect,  that  the  same  proof  would  be  required  to 
show  actual  settlement  under  the  act  of  May  28, 1880,  as  under  the  pre- 
emption laws. 

The  contention  of  counsel  is  that  this  holding  is  erroneous,  and  that 
it  is  not  in  accord  with  the  doctrine  announced  in  the  cases  of  United 
States  V.  Woodbury  et  aL,  and  Grigsby  v.  Smith,  above  referred  to. 

I  do  not  think  this  contention  can  be  sustained.  The  term  "actual 
settler"  is  a  technical  term,  which,  as  used  in  the  public  land  laws  of 
the  United  States  had  acquired  a  well  defined  meaning  prior  to  the  pas- 
sage of  the  act  now  under  consideration.  See,  4  Ops.  Atty.  Geul.^  493; 
Lytic  V.  Arkansas,  22  How.,  193 ;  AUman  v.  Thulon,  1  0.  L.  L.,  d90. 
These  authorities  establish  the  principle  that  an  actual  settler  under 
the  public  land  laws,  is  one  who,  in  his  own  proper  person,  goes  upon 
a  tract  of  the  public  land,  with  the  intention  of  remaining  there  and  of 
acquiring  title  thereto,  or,  in  other  words,  of  making  the  same  his  home. 
It  is  to  be  presumed  that  Congress  well  understood  the  meaning  of  the 
term  "  actual  settler,"  as  thus  defined,  when  it  used  the  same  in  said 
act.  Certainly  there  is  nothing  in  the  act  itself  to  indicate  the  contrary, 
or  that  the  term  was  used  in  any  different  or  restricted  sense. 

I  do  not  understand  the  decision  complained  of  as  going  further  than 
this,  nor  do  I  think  the  same  is  in  conflict  with  the  Woodbury  case,  or 
with  the  ruling  in  Grigsby  v.  Smith.  It  was  distinctly  declared  in  both 
these  cases  that  a  claimant  under  the  act  of  May  28, 1880,  must  be  an 
actual  settler  on  the  land  at  the  date  of  his  entry.  It  also  appeared  that 
the  entryman  in  each  case  had  resided  on  the  land  claimed  for  six 
months  or  more  prior  to  his  entry  thereof,  and  that  he  continued  to  re- 
side thereon  for  sometime  after  entry,  thus  showing  that  his  settlement 
was  made  with  the  intention  of  making  the  land  his  home. 

While  it  is  true,  as  has  been  frequently  held,  that  entries  of  the 
Osage  diminished  reserve  lands,  are  not  now  required  to  be  made  in 
accordance  with  the  general  provisions  of  the  pre-emption  laws,  yet  it 
has  never  been  held,  nor  do  I  see  any  reason  in  the  contention,  that  a 
lesser  degree  of  proof  is  required  to  show  actual  settlement  under  the 
act  of  May  28, 1880,  than  under  the  pre-emption  law.     That  an  actual 
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personal  settlement  is  reqaired  in  each  case  is  iinqaestioned,  and  there 
can  be  no  difference,  in  my  judgment,  in  the  character  or  degree  of  the 
proof  necessary  to  show  such  actaal  settlement  under  the  one  act,  from 
that  which  is  required  to  show  it  under  the  other.  Neither  can  a  per- 
son who  makes  settlement  through  collusion  with,  and  for  the  benefit 
of  another,  be  considered  an  actual  settler  under  the  act  of  May  28, 
1880,  any  more  than  under  the  pre-emption  law.  Such  a  settlement 
would,  in  my  opinion,  be  an  evasion  of  the  law  alike  in  either  case. 

And  now,  applying  these  principles  to  the  facts  disclosed  by  the  rec- 
ord, I  see  no  reason  to  justify  a  revocation  of  the  decision  complained 
of.  The  very  elaborate  statement  of  the  facts  contained  in  that  decis- 
ion shows  that  the  record  was  originally  considered  with  great  care, 
and  even  if  it  be  conceded  that  the  evidence  is  such  that  fair  minds 
might  reasonably  differ  as  to  the  conclusion  which  should  be  drawn 
therefrom,  that  fact  would  not  furnish  a  sufficient  ground  for  sustaining 
the  motion  for  review.  Mary  Campbell  (8  L.  D.,  331);  Ghas.  W.  Mo- 
Kallor  (9  L.  D.,  580).  But  I  am  of  the  opinion  that  the  conclusion  of 
the  original  decision,  that  these  entrymen  were  not  <<  actual  settlers" 
under  the  law  at  the  dates  of  their  entries,  is  fully  sustained  by  the 
facts,  and  also  that  the  evidence  strongly  supports  the  further  conclu- 
sion that  the  entries  were  made  through  collusion  with,  and  for  the 
benefit  of  the  transferee,  Simpson.  The  motion  for  review  furnishes  no 
sufficient  grounds  for  disturbing  tlie  uniform  findings  in  these  respects, 
of  the  local  office,  and  of  your  office,  and  the  Department,  and  the  same 
is  therefore  denied. 

SWAMP  LAXD-FtELD  NOTES  OF  SITRVEY-ENTRY. 

Dox  V.  State  op  Wisconsin. 

The  fact,  that  tbo  returns  do  not  show  the  land  to  be  of  the  character  granted  is  not 
conclasive  as  against  the  State  even  though  the  field  notes  of  survey  have  been 
adopted  as  the  basis  of  adjustment. 

Ihe  decision  of  a  Commission,  appointed  by  the  State  and  the  General  Land  0£Qce, 
as  to  the  character  of  a  tract  of  land,  is  subject  to  review,  and  does  not  preclude 
the  Department  from  resorting  to  other  evidence  in  order  to  reach  a  satisfactory 
conclusion. 

An  entry  made  in  good  faith,  but  found  to  embrace  a  tract  of  swamp  land,  may 
stand  intact  as  to  the  remainder,  or  be  canceled  with  the  right  to  repayment. 

Secretary  Noble  to  the  Ownmusioner  of  the  General  Land  Office^  January 

16,  1890. 

March  22, 1880,  Stephen  Dox  made  adjoining  farm  homestead  entry 
for  the  S.  i  of  NW.  J,  Sec.  17,  T.  23  N.,  R.  13  E.,  Menasha  district, 
Wisconsin. 

It  appears  that  forty  acres  of  said  tract  (the  SW.  J  of  said  NW.  J) 
was  selected  in  1881  by  the  State  of  Wisconsin  as  swamp  land  nnder 
the  swamp  land  grant  of  September  28, 1850  (9  Stat.,  519),  and  Dox 
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aDd  his  witnesses  in  making  final  proof,  March  3, 1887,  testified  that 
the  tract  was  swamp  land  and  that,  with  the  exception  of  two  acres 
of  marsh  which  he  had  cleared  and  apon  which  he  had  raised  hay  each 
year  since  entry,  it  was  of  little  or  no  valae.  The  improvements  of  Dox 
on  said  tract  consisted  of  said  two  acres  of  clearing,  valued  at  from 
$25.00  to  $30.00.  The  local  officers  rejected  the  proof,  because  it  ap- 
peared therefrom  that  the  land  was  swamp  and  subject  to  the  claim 
of  the  State. 

Dox  acquiesced  in  said  action  of  the  local  ofBcers,  and,  November  16, 
1888,  made  application  to  your  office  for  "  repayment  of  the  fees  and 
commissions  paid"  by  him  on  making  said  entry.  Your  office,  by  de- 
cision of  December  5,  1888,  held  that : 

The  character  of  lauds  in  Wisconsin,  as  to  their  swampy  or  non-swampy  condition, 
is  not  determined  from  the  testimony  of  witnesses  in  the  final  proof  made  on  a  home- 
stead entry,  but  from  the  field  notes  of  the  United  States  snrvey. 

It  is  then  stated  in  said  office  decision  that  ^'The  field  notes  of  the 
United  States  snrvey  on  file  in  ^  your  '*  office  do  not  show  that  the 
greater  part  of  said  tract  is  swamp  or  over-flowed  land,"  and  the  claim 
of  the  State  is  thereupon  <<  held  for  rejection,"  and  the  local  officers  are 
directed  to  advise  Dox  <<  that  his  application  for  repayment  of  fee  and 
commissions  can  not  now  be  considered,  there  being  no  recognized,  valid, 
adverse  claim  for  the  land  in  question." 

From  this  decision  of  your  office  the  State  appeals  to  this  Depart- 
ment, and  with  said  appeal  files  the  affidavit  of  0.  F.  Fricke,  chief  clerk 
of  the  Commissioners  of  Public  Lands  for  the  State  of  Wisconsin,  set- 
ting forth : 

That  on  August  13,  1881,  by  a  commission  appointed  by  the  Commissioner  of  the 
General  Land  Office and  the  Governor  of  Wisconsin,  under  an  agree- 
ment made  by  the  Secretary  of  the  Interior  and  the  Governor,  to  make  a  final  settle- 
ment and  adjustment  of  the  swamp  lands  under  the  act  of  Congress  of  September  28, 

1850, the  SW,i  of  NW.  i  of  Sec.  17,  T.  23  N.,  R.  13  E.,  4  P.  M.  of 

Wisconsin,  was  decided to  be  swamp  land  within  the  meaning  of  said 

act,  the  record  of  which  is  now  on  file  in  Division  <  K '  of  the  General  Land  Office,  and 
that  said  decision  was  final. 

It  is,  also,  claimed  in  said  affidavit  that  '<  according  to  the  rules  laid 
down  by  the  Commissioner  of  the  General  Land  Office  as  a  guide  for  " 
said  commission  appointed  by  him  and  the  G-ovemor  of  Wisconsin,  the 
said  forty  acre  tract  is  more  than  half  swamp  and  therefore  subject  to 
the  grant. 

If  it  was  intended  to  be  held  by  your  office  that  the  field  notes  of  sur- 
vey are  conclusive  as  against  the  State  of  Wisconsin  in  respect  to  the 
swampy  or  non-swampy  character  of  the  land,  this  was  error.  It  was 
held  by  this  Department  in  Wisconsin  v.  Wolf,  that,  while  the  State  of 
Wisconsin  had  '^  elected  to  take  the  field  notes  of  survey  as  a  basis  for 
determining  what  land  passed  to  the  State  under  the  grant, "  yet  the 
field  notes  were  only  ^^  prima  facie  evidence  of  the  character  of  the  land," 
and,  accordingly,  although  the  field  notes  in  that  case  did  not  show  that 
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the  land  involved  therein  was  swamp  land  within  the  meaning  of  the 
grant,  a  hearing  was  ordered  to  determine  the  character  of  the  land. 
(Nita  V.  Wisconsin,  9  L.  D.,  385 ;  Wisconsin  r.  Wolf,  8  L.  D.,  555.) 

The  contention  of  the  State,  that  the  decision  of  August  13, 1881,  by 
the  commission  appointed  by  y oar  office  and  the  governor  of  Wisconsin 
was  final,  is  also  untenable.  Such  decision  is  subject  to  review  and 
does  not  preclude  this  Department  from  resorting  to  other  evidence  in 
order  to  determine  the  character  t>f  the  land.  (Wisconsin  v.  Wolf,  and 
Nita  V.  Wisconsin,  supra.) 

In  the  present  case,  it  is  unnecessary  to  order  a  hearing,  as  it  is 
shown  by  Dox's  proof  and  appears  to  be  conceded,  that  the  quarter- 
quarter  section  (SW.  ^  of  NW.  ^)  claimed  by  the  State  is  in  fact  swamp 
and  subject  to  the  grant. 

The  remaining  quarter-quarter  section  (SE.  J  of  NW.  J)  of  the  tract 
embraced  in  the  entry  is  not  claimed  by  the  State  and  from  the  field 
notes  and  plats  of  survey  furnished  by  both  your  office  and  the  State  of 
Wisconsin  there  appear  to  be  little,  if  any,  swamp  land  thereon.  This 
subdivision  is  contiguous  to  the  original  farm  on  which  Dox  bases  his 
entry,  and  the  fact  that  the  other  subdivision  of  the  tract  entered  was 
swamp  land  and  not  subject  to  entry  did  not,  in  itself,  authorize  the 
rejection  of  the  proof  as  to  the  whole  tract.  Dox  might  have  been  and 
it  is  directed  that  he  now  be  allowed,  if  he  so  desire,  to  perfect  his  entry 
as  to  said  quarter-quarter  section  not  claimed  by  the  State.  If,  how- 
ever, he  prefer  that  the  money  paid  by  him  on  making  his  entry  be  re- 
funded, you  are  instructed  (in  view  of  his  manifest  good  faith)  to  allow 
his  application  therefor.  He  will  be  required  to  make  his  election  within 
thirty  days  after  notice  of  this  decision. 

The  decision  of  your  office  is  reversed. 


PBEFEUBNCE  RIGHT-INTERVENING  ENTRY. 

BOBBRTSON  V,  BALL  £T  AL. 

After  the  expiration  of  the  period  accorded  a  successful  contestant,  an  entry  by  an- 
other of  the  land  involved  is  prima  facie  valid,  and  the  contestant  should  not 
thereafter  be  allowed  to  exercise  his  preference  right  of  entry  without  due  notice 
to  the  intervening  en  try  man. 

A  successful  contestant  is  entitled  to  thirty  days  from  the  receipt  of  notice  of  cancel- 
lation within  which  to  exercise  the  preference  right  of  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  16, 1890. 

I  have  considered  the  appeal  of  Jay  Barnett  from  the  decision  of  your 
office,  dated  June  30, 1888,  allowing  appellee,  Pleasant  Bobertson,  thirty 
days  to  exercise  preference  right,  and  holding  Barnett's  entry  subject 
thereto,  upon  the  NE.  J  of  Sec.  15,  Tp.  32,  B.  42  W.,  Chadron,  Nebraska. 

This  land,  it  appears,  was  entered  first  by  James  J.  Ball,  homestead 
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entry  No.  2668  (Valentine  aeries),  on  November  7, 1884.  On  a  contest 
instituted  by  appellee,  Pleasant  Robertson,  Ball's  entry  was  canceled, 
by  yoor  letter  of  November  14, 1887.  This  decision  was  not  appealed 
from,  and,  therefore,  the  successful  contestant,  Robertson,  became  enti- 
tled to  his  preference  right  of  entry. 

On  December  8, 1887,  the  register  notified  the  contestant,  Robertson, 
in  registered  letter,  of  the  cancellation  of  Ball's  entry,  but  the  register's 
letter,  containing  this  information,  was  returned  to  the  register,  ^^  un- 
called forP 

Appellant,  John  Barnett,  sixty-nine  days  after  the  mailing  of  said 
notice  to  Robertson,  and  on  February  15, 1888,  made  homestead  entry 
of  said  tract,  by  homestead  entry  No.  746. 

The  post-office  addresses  of  both  Barnett  and  Robertson  were  the 
same — namely :  Gordon,  Sheridan  county,  Nebraska. 

It  appears  from  the  affidavit  of  Robertson,  sworn  to  February  24, 
1888,  nine  days  after  Barnett's  entry,  that  Robertson  never  knew  of  the 
decision  of  your  office  (November  14, 1887,)  and  of  his  preference  right 
of  entry  of  said  tract,  until  he  was  told  by  Barnett,  that  he,  Barnett, 
had  made  homestead  entry  upon  said  tract.  The  affidavit  further  dis- 
closes that  Robertson,  who  had  contested  Ball's  entry,  and  was  waiting 
to  make  entry  of  the  same,  after  obtaining  the  above  information  from 
Barnett,  began  to  inquire  into  the  cause  of  his  not  being  notified  and 
given  an  opportunity  to  enter  said  tract.  That  by  a  visit  to  the  United 
States  land  office  at  Ghadron  he  learned,  for  the  first  time,  that  the  reg- 
ister had,  on  December  8,  1887,  sent  to  him  a  registered  letter,  notify- 
ing him  of  the  cancellation  of  Ball's  entry  of  said  tract  and  of  his 
preference  right  of  entry  as  successful  contestant ;  and  that  said  letter 
had  been  returned  to  the  United  States  land  office  at  Ghadron,  Ne- 
braska, by  the  post-master  at  Gordon,  •'  as  not  called  for."  The  affi- 
davit further  states,  that  Robertson  was  in  the  habit  of  calling  for  his 
mail  twice  or  three  times  a  month ;  and,  after  the  date  of  the  mailing 
of  said  registered  letter:  namely,  December  8, 1887,  he  called  for  his 
mail  at  the  post-office,  Gordon,  Nebraska,  on  the  following  dates,  viz : 
December  20,  and  28,  1887,  and  January  11,  and  23, 1888 ;  that  at  such 
times  he  received  other  mail  and  inquired  about  an  expected  valuable 
letter  from  the  land  office,  and  the  answer  was,  <<  nothing  from  the  land 
office." 

The  petitioner  asks  for  the  cancellation  of  Barnett's  entry  of  said 
tract  "  as  illegal  from  its  inception,"  and  that  petitioner  may  be  per- 
mitted to  exercise  his  preference  right  of  entry. 

Six  witnesses,  also,  make  oath  that  each  knew  personally  of  Robert- 
son's ^'  vigilant  watch  for  mail  respecting  the  result  of  his  contest." 

If  Robertson  made  the  several  inquiries,  sworn  to  by  him,  for  his 
<<  expected  valuable  letter  from  the  land  office,"  the  postmaster  at  Gor- 
don, or  his  assistant,  would  most  likely  have  recollected  it;  and  it 
would  have  been  better  to  have  had  the  postmaster's  statement  respect- 
ing such  inquiries  filed  with  his  own  .affidavit. 
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When  Barnett  made  his  entry,  February  15, 1888,  the  time  had  fally 
elapsed  in  which  Robertson  coald  have  exercised  bis  preference  right, 
had  the  latter  been  dnly  notified  of  Ball's  cancellation.  Barnett's  en- 
try  was,  therefore,  prima  fade  valid ;  and  the  action  taken  by  the  local 
office  in  permitting  Robertson  to  enter  the  same  tract,  August  4, 1888, 
was  irregular.  Henry  Cliff,  3  L.  D.,  21C,  and  cases  there  cited.  But 
from  the  showing  made  by  Bobertson,  taking  his  evidence  as  true,  he 
never  received  the  notice  of  Bali's  cancellation.  Bobertson  was  en- 
titled to  thirty  days  from  the  receipt  of  the  notice  of  cancellation 
within  which  to  exercise  his  preference  right  of  entry.  Walker  r.  Mack 
(5  L.  D.,  183). 

The  law  presumes  official  acts  to  be  rightly  done ;  in  the  absence  of 
positive  proof  to  the  contrary,  it  would  presume  that  the  register's  let- 
ter from  Chadron,  Nebraska,  to  Gordon,  Nebraska,  addressed  to  Pleas- 
ant Bobertson,  and  containing  the  information  of  Ball's  cancellation, 
had  reached  its  destination,  and  was  properly  delivered  ;  but  such  pre- 
sumptions count  for  nothing,  in  view  of  the  established  fact  that  such 
letter  was  never  delivered,  but  returned  to  the  office,  whence  it  came. 

After  Barnett  had  entered  this  tract,  his  entry  being  prima  facie 
valid,  it  was  error  in  your  office  to  allow  Bobertson  thirty  days  within 
which  to  make  entry  of  the  tract,  without  notice  to  Barnett,  the  inter- 
vening entryman.  (Conly  v.  Price,  9  L.  D.  491,  and  cases  there  cited.) 
But  inasmuch  as  Robertson  entered  said  tract  August  4, 18S8,  you  will 
cause  Barnett  to  be  duly  notified,  and  that  he  show  cause  why  his  entry 
of  February  15, 1888,  should  not  be  canceled. 

Your  said  office  decision  is  accordingly  modified. 


PRACTICE— MOTION  FOR  REVIEW. 

Alfred  Magnuson. 

A  motion  for  review  must  be  accompaniod  by  an  affidavit  that  it  is  made  in  good 

faith  and  not  for  the  pnrpose  of  delay. 
Review  will  not  be  granted  in  the  absence  of  spc^citic  allegations  of  error. 
Testimony  as  to  facts  that  occnrred  after  the  liearing  cannot  be  considered  as  newly 

•    discovered  evidence  in  support  of  a  motion  for  review. 
The  time  allowed  for  filing  a  motion  for  review^  except  in  case  of  newly  discovered 
evidence,  is  limited  to  thirty  days  after  notice  of  the  decision. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  January 

17, 1890. 

William  Plankington,  mortgagee,  bas  filed  a  motion  for  review  of  de- 
partmental decision  of  October  27, 1888,  in  holding  for  cancellation  the 
pre-emption  cash  entry  of  Alfred  Magnuson  for  the  SW.  J  of  Sec.  31,  T. 
109,  B.  58,  Watertown  land  district,  South  Dakota.  The  motion  is  not 
accompanied  by  tbe  affidavit  (required  by  Rule  78  of  Practice)  that  it 
is  made  in  good  faith,  and  not  for  the  purpose  of  delay. 
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The  principal  error  alleged  is  that  the  decision  is  not  in  accordance 
with  the  evidence.    In  the  language  of  the  mortgagee's  affidavit : 

The  deponent  has  had  all  of  the  evidence  apon  which  said  cancellation  was  based 
carefully  examined  by  an  attorney,  who  has  had  large  practice  in  soch  cases,  and 
deponent  is  informed  by  his  said  attorney,  and  verily  believes,  that  on  a  rehearing  it 
can  be  fully  shown  that  the  said  Alfred  Magnnson  fully  complied  with  the  pre-emp- 
tion law  in  securing  said  land,  as  well  as  with  the  rules  and  regulations  of  the  Com- 
missioner of  the  General  Land  Office  relating  thereto. 

So  far  as  this  allegation  is  concerned,  the  motion  for  review  might 
properly  be  dismissed.  '<  It  is  not  enough  for  counsel  to  make  sweep- 
ing assertions  that  there  is  no  evidence  warranting  a  conclusion  arrived 
at  in  the  decision  sought  to  be  revoked,  He  must  go  further  and  state 
that  the  evidence  is  upon  the  question,  and  show  that  the  finding  of  the 
Department  is  against  the  palpable  preponderance  of  the  evidence  "  (see 
Hoffman  v.  Hindman,  9  L.  D.,  82 ;  also  Albert  H.  Cornwall,  ib.,  340). 

Nevertheless,  it  may  not  be  amiss  to  refer  briefly  to  the  testimony  of 
the  claimant  as  given  at  the  hearing. 

Q.  Where  did  yon  keep  your  oxen  and  cows  after  yon  filed  on  your  land  and  up  tiU 
you  made  proof! — A.  They  were  at  father's. 

Q.  How  far  does  your  father  live  from  this  land  T— A.  About  half  a  mile 

Q.  Did  you  board  at  your  father's  at  that  time  when  in  the  neighborhood  f — A. 
Yes,  sir. 

Q.  Did  you  sleep  there  also  at  the  same  timef — A.  Yes ;  when  I  did  not  sleep  on 
my  claim. 

Q.  How  often  did  you  sleep  on  your  own  claim  f— A.  As  near  as  I  can  remember, 
twice  a  month    •    •    *    » 

Q.  What  did  you  do  between  the  time  when  you  quit  working  for  your  father  and 
the  22d  of  November,  1883  f — A.  I  worked  at  mason-work  in  Carthage,  about  seven 
miles  from  my  land;  and  also  in  Howard,  about  twenty-iive  miles. 

Q.  Daring  that  time,  state  if  you  were  on  your  claim ;  if  so,  how  much,  day  and 
night  T — A.  I  was  on  the  claim  and  slept  there  about  twice  a  month    *    •    •    • 

Q.  Could  you  not  have  staid  on  your  land  during  the  time  you  were  working  for 
your  father  f — A.  I  could  not,  for  I  had  not  at  that  time  money  enough  to  start  board- 
ing myself. 

It  does  not  appear  from  anything  in  the  testimony  that  the  entryman 
ever  ate  a  meal  in  his  house.  He  alleges  that  he  was  absent  earning 
money  with  which  to  improve  his  claim ;  but  the  only  money  he  ex- 
pended prior  to  making  final  proof  was,  according  to  his  own  account, 
between  nine  and  ten  dollars  for  lumber  and  the  hauling  of  the  lumber 
in  his  house.  He  and  his  father  did  some  breaking  and  other  work  on 
the  land,  but  it  is  his  residence,  and  not  his  cultivation  of  the  tract, 
that  is  questioned. 

The  departmental  decision  review  of  which  is  asked  was  rendered 

October  27, 1888;  the  motion  for  review  bears  date  December  17, 1889. 

^p^lant  seeks  to  avoid  the  rule  requiring  that  motion  for  review  shall 

be  filed  within  thirty  days  from  receipt  of  notice  by  alleging  that  the 

motion  is  based  upon  "  newly  discovered  evidence  " — to  wit : 

''That  deponent  is  reliably  informed  that  claimant,  immediately  after  said  addi- 
tional proof  was  submitted^'— 
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This  mast  refer  to  the  ^*  proofs'  of  the  eutryman  and  his  witnesses 
'^  submitted  "  at  the  hearing : 

Not  only  cootinaed  to  reside  upon  and  cultivate  said  land,  but  also  made  other  and 
valuable  improvements,  so  that  at  the  time  of  the  cancellation  of  said  entry,  in  De- 
cember, 1888,  the  claimant  was  residing  upon  said  land,  with  his  family — he  being 
a  single  man  when  he  made  final  proof,  and  married  afterward — and  had  nearly  the 
whole  of  the  land  under  cultivation. 

Certainly,  if  these  statements  as  to  the  acts  of  the  entry  man  after  the 
hearing  be  trne,  they  can  not  be  considered  as  '<  newly  discovered  evi- 
dence." A  decision  properly  rendered  in  view  of  and  in  accordance 
with  the  facts  disclosed  in  a  given  record  is  not  to  be  invalidated  by 
facts  which  did  not  occur  until  after  the  record  was  complete  which 
formed  the  basis  of  said  decision. 

In  view,  therefore,  of  these  considerations :  that  the  motion  for  re- 
view is  not  accompanied  by  an  affidavit  that  it  is  made  in  good  faitb, 
and  not  for  purpose  of  delay ;  that  it  is  vague  and  general,  and  not  spe- 
cific, in  its  allegations  of  error;  that,  nevertheless,  an  examination  of 
the  testimony  shows  that  the  decision  complained  of  is  sustained  by 
the  evidence  taken  at  the  hearing;  that  the  motion  is  not  made  within 
the  time  required  by  departmental  rules  and  regulations;  that  the  evi- 
dence alleged  to  be  ^'  newly  discovered ''  can  not  in  any  proper  sense  of 
the  term  be  considered  such,  iuasmnch  as  it  refers  to  acts  performed  at 
a  date  subsequent  to  the  hearing  which  formed  the  basis  of  the  de- 
cision complained  of,  and  as  said  evidence  is  not  submitted,  but  as 
affiant  simply  alleges  that  he  is  '^  reliably  informed ''  that  it  might  be 
obtained— said  motion  must  be  dismissed. 


SWAMP  SELiBCTIONS-ACT  OF  MARCH  8,  1857. 

St.  Louis,  Iron  Mountain  &  Southern  By.  Oo.  v.  State  of 

Arkansas. 

Swamp  selections  of  vacant  unappropriated  lands  reported  to  the  Commissioner  of 
the  General  Land  Office  prior  to  the  act  of  March  3,  1857,  were  confirmed  to  the 
State  by  the  provisions  of  said  act. 

Secretary  Noble  to  the  GommissioTher  of  the  General  Land   Oflcej  Jan- 
uary 20,  1890. 

The  case  of  the  St.  Louis,  Iron  Mountain  and  Southern  Hallway  Com- 
pany V.  The  State  of  Arkansas  is  before  me  on  appeal  by  said  company 
from  the  decision  of  your  office,  dated  May  22, 1888,  rejecting  its  claim 
to  the  E.  i  of  the  NW.  J  of  Sec.  11,  T.  6  S,,  R.,  14  W.,  Little  Rock  land 
district,  Arkansas. 

It  appears  from  your  office  decision  that  said  company  is  the  successor 
to  the  Cairo  and  Fulton  Railroad  Company  and  that  it  claims  the  above 
de8cril)ed  tract  of  land  uuder  the  acts  of  February  9, 1853  (10  Stat, 
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155)  and  July  4,  1866  (14  Stat,  S3),  granting  lands  to  the  States  of 
Arkansas  and  Missouri  for  railroad  purposes,  and  selected  the  same 
June  9,  1872. 

It  further  appears  that  said  tract  is  claimed  by  the  State  of  Arkansas 
under  the  swamp  land  act  of  September  28, 1850  (Sec.  2479  B.  S.),and 
that  it  was  selected  as  swamp  and  overflowed  land  by  said  State,  '^  and 
the  selection  thereof  reported  to  the  Commissioner  of  the  General  Land 
Office  prior  to  the  passage  of  the  confirmatory  act  of  March  3, 1857,^ 
(Sec.  2484  R.  S.). 

It  is  also  stated  in  the  decision  appealed  from — and  the  fact  is  not 
questioned  by  appellant — ^that  at  the  date  of  said  confirmatory  act 
''said  tract  was  vacant  and  nnappropriated,  and  not  interfered  with  by 
an  actual  settlement  under  any  existing  law  of  the  United  States." 

In  view  of  the  foregoing  facts,  your  office  held  that  said  selection  was 
confirmed  to  the  State  by  said  act  of  March  3,  1857,  and  consequently 
rejected  the  company's  claim  to  said  tract. 

Appellant  assigns  the  following  errors: 

1.  In  holding  that  said  land  inured  to  the  said  State  of  Arkansas  by  the  confinna- 
tory  act  of  March  3,  1857 ;  said  act  not  being  operative  upon  lands  granted  to  said 
railroad  company. 

2.  In  holding  that  lands  claimed  by  the  State  under  the  swamp  gi^ant  werebysaoh 
claim  excepted  from  the  railroad  grant.  The  excepting  clause  of  such  railroad  grant 
operating  on  and  including  lands  in  fact  swamp. 

In  addition  to  the  facts  stated  in  the  decision  appealed  from — and 
which  are  undisputed — an  inspection  of  the  records  of  your  office  shows 
that  the  land  in  controversy  was  on  January  18, 1853,  certified  by  the 
surveyor-general  of  Arkansas  as  being  swamp  land.  And  such  inspec- 
tion further  shows  that  said  land  is  not  within  the  primary  limits  of  the 
grant  of  February  0, 1853,  or  of  July  4, 1866  (atepra),  but  is  wiihin  the 
indemnity  limits  of  the  latter  grant.  It  is,  therefore,  clear  that  no  right 
of  the  company  could  have  attached  to  said  land  prior  to  the  passage  of 
the  act  of  July  4, 1866. 

It  is  well  settled,  also,  that  under  the  foregoing  state  of  facts  the  land 
in  dispute  was  confirmed  to  the  State  of  Arkansas  by  the  act  of  March 
3, 1857,  whether  the  same  was  in  fact  swamp  land  or  not.  State  of 
Louisiana  (1  L.  D.,  508) ;  State  of  Louisiana  (1  L.  D.,  509)  ^  State  of 
Florida  (8  L.  D.,  65). 

The  decision  of  your  office  is  accordingly  affirmed. 
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TIMBER  AND  STONE  ACT-MARBIED  WOMAN. 

Delila  Stukel. 

The  right  to  make  an  entry  under  the  timber  and  stone  act  of  Jnne  3,  1878,  may  be 
exercised  by  a  married  woman,  acting  in  her  own  interest,  if  she  possesses  the 
requisite  qnalifications  of  oitizenHhip. 

The  restrictions  imposed  by  the  circular  of  May  21,  1887,  are  intended  to  prevent  an 
entry  by  a  married  woman  for  the  benefit  of  her  husband,  but  not  to  limit  the 
right  of  entry  in  any  State  or  Territory  in  which  the  act.is  applicable,  and  where 
title  would  not  vest  in  the  husband  by  virtue  of  marital  rights* 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

20, 1890. 

By  letter  of  April  20,  1889,  yonr  office  held  for  canceI]ation  the  entry 
of  Delila  Stakel  made  under  the  act  of  June  3, 1878  (20  Stat.,  89),  for 
the  SB.  4,  SW.  J,  Sec.  22,  T.  40  S.,  E.  10  E.,  Lakeview,  Oregon,  on  the 
groand  that  ^'  a  married  woman  can  not  make  an  entry  under  said  act, 
in  the  State  of  Oregon.'' 

Claimant  appealed. 

I  am  now  in  receipt  of  your  letter  of  the  20th  lust,  in  which  you  state 
that  some  doufot  exists  as  to  the  correctness  of  said  decision,  and  as 
**  more  than  fifty  cases  have  arisen  involving  the  same  question  ^  you 
request  an  early  decision  in  the  premises. 

It  appears  from  the  record  that  said  Delila  Stukel  made  said  entry 
No.  417,  on  June  10, 1885.  In  an  affidavit  she  stated  that  she  is  a  na- 
tive bom  citizen  of  the  United  States  over  the  age  oft  wenty-one  years 
and  a  married  woman,  the  wife  of  Stephen  Stukel,  and  that  she  pur- 
chased said  land  with  her  separate  money. 

In  said  decision  of  vour  office  the  local  officers  were  advised  that  the 
fifth  clause  of  the  circular  of  May  21, 1887  [approved  July  16, 1887]  pro- 
vides  that  a  married  woman  may  make  an  entry  under  the  act  of  June 
3, 1878,  when  the  laws  of  the  State  or  Territory  permit  her  to  purchase 
and  hold  real  estate  as  9k  feme  sole  (6  L.  D.,  114).  After  an  examination 
of  the  laws  of  Oregon  touching  the  rights  of  married  women  in  their 
separate  estates,  your  office  concluded  that  these  laws  negative  the  idea 
that  a  married  woman  in  that  State  has  '<  control  over  her  property  as 
9k  feme  sole^^  and  accordingly  held  the  entry  for  cancellation. 

The  provision  of  the  law  on  the  question  in  issue  is  as  follows  : 

That  surveyed  pnhlic  lands  of  the  United  States  within  the  States  of  California, 
Oregon,  and  Nevada,  and  in  Washington  Territory,  not  included  within  military, 
Indian,  or  other  reservations  of  the  United  States,  yalnable  chiefly  for  timber,  but 
nnflt  for  caltivation,  and  which  have  not  been  offered  at  public  sale  according  to 
law,  may  be  sold  to  citizens  of  the  United  States,  or  persons  who  have  declared  their 
intention  to  become  such,  in  quantities  not  exceeding  one  hundred  and  sixty  acres  to 
any  one  person  or  association  of  persons,  at  the  minimum  price  of  two  dollars  and 
fifly  cents  per  acre. 
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The  allegation  of  claimant  that  she  is  a  citizen  of  the  United  States 
is  nowhere  denied,  so  in  that  regard  she  seems  to  be  within  the  class  of 
persons  anthorized  to  make  snch  entry.  On  its  face  the  statute  con- 
fers this  right  generally  on  '<  citizens  of  the  United  States."  It  does 
not  prefer  one  description  of  citizens  and  reject  another.  Nor  is  it 
shown  or  alleged  that  there  is  any  ambiguity  in  the  language  of  the 
statute.  The  ordinary  rule  is  that  the  intent  of  the  statute  is  found  in 
its  words.  Ko  reason  appears  for  departing  from  this  well  established 
rule  of  construction.  Least  of  all  is  it  to  be  supposed  that  the  scope 
of  the  congressional  act  is  defined  by  the  statutes  of  the  different 
States  passed  without  reference  to  the  question  of  citizenship  or  to  this 
act.  Had  it  been  the  intention  of  Congress  to  restrict  this  right  to  a 
certain  class  of  citizens,  such  intention  would  readily  have  found  ex- 
pression in  other  and  appropriate  words.  As  in  the  preemption  law 
which  confers  the  right  of  entry  on  certain  conditions,  on  any  person 
"  being  the  head  of  a  family,  or  widow,  or  single  person  over  the  age  of 
twenty-one  years,  and  a  citizen  of  the  United  States,  or  having  filed  a 
declaration  of  intention  to  become  snch ; "  so  in  the  homestead  law  which 
restricts  the  right  to  a  ^'  person  who  is  the  head  of  a  family,  or  who  has 
arrived  at  the  age  of  twenty-one  years,  and  is  a  citizen  of  the  United 
States  or  who  has  filed  his  declaration  to  become  such."  These  laws 
are  older  than  the  act  of  June  3, 1878.  The  omission  from  the  later  act 
of  the  words  ^^  head  of  a  family,"  must  be  assumed  to  have  been  made 
with  a  purpose,  and  the  obvious  purpose  is  that  Congress  did  not  pro- 
pose to  restrict  the  right  as  in  the  former  acts. 

A  similar  question  arose  in  this  Department  in  1880,  under  the  desert 
land  act.  That  act  provided  for  the  sale  of  desert  lauds  in  certain 
States  and  Territories  to  "  any  citizen  of  the  United  States,  or  any 
person  of  requisite  age  *•  who  may  be  entitled  to  become  a  citizen  and 
who  has  filed  his  declaration  to  become  such.'"  (19  Stat,  377).  In 
respect  to  this  act  Secretary  Schurz  in  a  letter  to  your  office  dated 
December  15, 1880,  said : 

Yon  conoladed  that  any  woman  bom  in  the  United  States,  and  of  the  age  of  twenty- 
one  years  or  upwards,  whether  married  or  single  or  any  woman  of  foreign  birth  of 
snch  age  who  has  declared  her  intention  to  become  a  citizen,  or  has  married  a  citizen 
of  the  United  States  and  who  might  herself  be  lawfully  naturalized,  is  entitled  to 
make  an  entry  under  said  (desert  land)  act. 

I  concur  in  your  opinion  for  it  seems  to  me  that  the  act  is  couched  in  snch  language 
as  to  preclude  any  other  construction.     (9  C.  L.  O.,  222). 

This  ruling  as  to  snch  entries  by  married  women  was  followed  by 
Secretary  Lamar  in  a  letter  to  your  office  dated  June  23, 1887,  returning 
a  draft  of  a  proposed  circular  in  reference  to  desert  land  entries  as  fol- 
lows: 

In  section  two  you  say  that  a  married  woman  can  not  make  a  desert  land  entry. 
This  is  changing  the  established  rule  of  the  Department.  Secretary  Schurz  on  the 
15th  of  December,  1880,  ruled  expressly  that  a  married  woman  may  make  a  desen 
land  entry,  if  she  in  other  respects  be  duly  qualified.    (9  C.L.  0.,222).^  This  rule 
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was  followed  in  the  recent  case  of  Sears  v.  Alniy,  decided  here  June  3,  1887  (6  L.  D.,1). 
Although  this  question  was  not  made  a  point  in  this  last  case,  the  record  distinctly 
showed  that  the  party  to  whom  the  land  was  awarded  was  a  married  woman  at  the 
date  of  her  application,  and  also  when  the  entry  was  allowed.  I  can  see  nothing  in 
the  statute  forbidding  such  entry.  The  desert  land  act  does  not,  like  the  homestead, 
pre-emption  and  timber-culture  laws,  restrict  entries  under  its  provisions  to  the  heads 
of  families,  but  it  says  that  'any  citizen  of  the  United  States,  or  any  person  of  re- 
quisite age,  who  may  be  entitled  to  become  a  citizen,'  etc.,  may  make  entry,  etc. 
(6  L.  D.,  114). 

It  will  be  observed  that  the  provision  of  the  desert  land  act,  as  far 
as  the  qaestion  at  issne  is  involved  is  identical  with  that  of  the  act  of 
Jaue  3, 1878.  Both  provide  for  sales  -to  citizens  of  the  United  States. 
Unless  there  is  something  showing  a  different  intent,  this  expression^ 
used  in  two  statutes  in  pari  materia^  should  receive  a  like  construction 
in  both.  In  the  case  of  Isabella  M.  Dwyer,  which  apparently  followed 
said  circular  of  May  21, 1887,  «ifpra,  Acting  Secretary  Muldrow  held 
that  a  married  woman  (in  California),  who  by  the  laws  of  the  State  is 
aathorized  to  purchase  and  hold  realty  as  a  feme  sole^  and  independ- 
ently control  her  separate  property,  is  entitled  to  make  timber  purchase 
under  the  act  of  June  3, 1878  (  6  L.  D.,  32). 

There  is  nothing  in  the  laws  of  Oregon  forbidding  a  married  woman 
from  purchasing  and  holding  realty  in  her  own  name,  and,  hence,  the 
ruling  of  the  Department  in  the  case  of  Isabella  M.  D  wyer  is  applicable 
alike  to  the  State  of  Oregon,  as  well  as  Oalifornia. 

You  held  that  a  married  woman  can  not  make  entry  under  the  act  of 
June  3, 1878,  for  the  reason  that  the  laws  of  said  State  require  the  hus- 
band to  join  with  the  wife  in  the  conveyance  of  her  real  estate,  and  the 
supreme  court  of  said  State  has  held  that  ^'A  married  woman  can  only 
convey  her  real  property  by  joining  her  husbund  with  her  in  the  deed, 
and  that  a  conveyance  by  her  alone,  or  in  pursuance  of  a  power  exe- 
cuted by  her  is  void."  But,  while  these  restrictions  as  to  the  power  of 
alienation  have  been  provided  for  by  law,  it  does  not  in  any  manner 
abridge  or  limit  the  right  of  the  wife  to  hold  realty  in  her  own  name  and 
right.  The  right  to  hold  property  both  real  and  personal,  free  from  the 
debts  and  control  of  the  husband,  is  guaranteed  by  the  constitution  of 
said  State,  and  sections  2992,  2993  and  2998  of  the  Code  of  Oregon  pro- 
vides as  follows : 

2992.  The  property  and  pecuniary  rights  of  every  married  woman  at  the  time  of 
her  marriage,  or  afterwards  acquired  by  gift,  deylse,  or  inheritance,  shall  not  he 
subject  to  the  debts  or  contracts  of  her  husband,  and  she  may  manage,  sell,  convey, 
or  devise  the  same  by  will  to  the  same  extent  and  in  the  sa  me  manner  that  her  hus- 
band can  property  belonging  to  him. 

2993.  The  property,  either  real  or  personal,  acquired  by  any  married  woman  during 
coverture,  by  her  own  labor,  shall  not  be  liable  for  the  debts,  contracts,  or  liabilities 
of  her  husband ;  but  shall  in  all  respects  be  subject  to  the  same  exemptions  and  liabil- 
ities as  property  owned  at  the  time  of  her  marriage  or  afterwards  acquired  by  gift,  de- 
vise, or  inheritance. 

2998.  All  laws  which  impose  or  recognize  civil  disabilities  upou  a  wife  which  are 
not  imposed  or  recognized  as  existing  as  to  the  husband  are  hereby  repealed;  prorided, 
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that  thiH  act  shall  not  confer  the  right  to  vote  or  hold  office  upon  the  wife,  except  as 
is othorwise  provided  bylaw ;  and  for  any  nnjast  asnrpation  of  her  property  or  nat- 
ural rights  she  shall  have  the  same  right  to  appeal  in  her  own  name  alone  to  the 
courts  of  law  or  equity  for  redress  that  the  husband  has. 

The  desert  land  act  and  the  timber  and  stone  act  both  provide  for 
sales  to  citizens  of  the  United  States,  and  both  acts  restrict  the  pur- 
chaser to  one  entry. 

If  the  laws  of  the  State  in  which  the  entry  is  made  allow  a  married 
woman  to  purchase  and  hold  realty,  she  is  entitled  equally  with  her 
husband,  as  a  citizen  of  the  United  States,  to  make  entry  under  the 
act  of  June  3, 1878,  because  her  holding  will  be  separate  and  inde- 
I)endent  of  that  of  her  husband,  and  will  not  violate  that  provision  of 
the  act  which  authorizes  the  sale  in  quantities,  not  exceeding  one  hun- 
dred and  sixty  acres,  ^^to  any  one  person  or  association  of  persons." 

The  circular  of  the  Department  of  May  21, 1887  (6  L.  D.,  114),  has 
very  wisely  adopted  a  rule  to  enable  the  land  office  to  determine  whether 
an  entry,  made  by  a  married  woman,  is  made  bona  fide  and  for  her  sole 
and  separate  use  and  benefit,  or  whether  the  entry  is  made  for  the  ben- 
elit  of  her  husband,  but  it  does  not  restrict  the  right  of  a  married 
woman  to  make  entry  in  any  State  or  Territory  in  which  the  act  is  ap- 
plicable and  where  the  title  of  the  government  would  not  vest  in  the 
husband  by  virtue  of  his  marital  rights. 

If  claimant  brings  herself  within  the  rules  prescribed  by  the  act,  she 
is  entitled  to  make  the  purchase.  The  question  of  good  faith  in  this, 
as  in  other  cases,  is  one  of  fact,  to  be  determined  by  proper  proceed- 
ings. 

I  am  of  the  opinion  that  the  rule  announced  by  Secretary  Schurz,  and 
consistently  followed,  should  goveru  the  disposition  of  this  case.  And 
this  conclusion  seems  to  be  in  line  with  the  contemporaneous  construc- 
tion of  this  Department  and  of  your  office.  I  have  caused  the  records 
to  be  examined  and  fail  to  find  that  the  right  of  a  married  woman  to 
make  such  entry  was  ever  denied  prior  to  1887. 

Said  decision  is  accordingly  reversed,  and  if  claimant  be  found  other- 
wise  qualified,  the  entry  will  pass  to  patent. 


BAIIiBOAB  GRANT-ACT  OF  JUNE  ««,  1874. 

St.  Paul  and  Sioux  City  E.  K.  Co. 

Lands  within  the  indemnity  limits  of  a  grant  do  not  afford  a  basis  for  reliuqnish- 
ment  and  selection  under  the  act  of  Jane  22, 1874. 

A  certification  on  such  a  basis  is  erroneons,  and  proceedings  for  the  recovery  of  title 
should  be  instituted  under  the  act  of  March  3,  1887. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Janu- 
ary 23,  1890. 

By  letter  of  January  10, 1888,  your  office  transmitted  two  lists  of  lands, 
stated  to  have  been  erroneously  certified  to  the  State  of  Minnesota  for 
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the  benefit  of  the  Winona  and  St.  Peter  and  the  St  Panl  and  Sionx 
City  Bailroad  Companies,  under  the  grants  of  land  to  that  State,  for 
railroad  purposes,  made  by  the  act  of  March  3, 1857  (11  Stat,  195),  and 
amendments. 

List  <<  B  '^  in  said  letter  comprised  lands  in  the  even  sections  lying 
along  said  roads,  which  had  been  so  certified  in  lien  of  other  lands,  in 
the  odd  sections  relinqaished,  and  claimed  to  be  within  the  purview  of 
the  relinquishment  act  of  June  22, 1874,  (18  Stat,  194). 

On  February  21, 1888,  your  office  was  instructed  to  lay  a  rule  upon  the 
companies  to  show  cause  why  proceedings  should  not  be  taken  in  ac- 
cordance with  the  provisions  of  the  adjustment  act  of  March  3, 1887, 
(24  Stat,  557),  to  secure  the  restoration  of  said  lands  to  the  govern- 
ment, and  to  report  the  showing  made  by  the  company  and  the  opinion 
of  your  office  thereon,  to  this  Department  (6  L.  D.,  544). 

By  letter  of  September  15, 1888,  report  was  made  on  the  showing  of 
the  St  Paul  and  Sioux  Oity  Bailroad  Company,  in  response  to  a  rule  in 
respect  to  thirteen  described  tracts  of  the  class  contained  in  list  *<  B." 

It  appears  from  said  report  and  the  answer  of  the  company,  that  all 
thirteen  of  the  relinquished  tracts,  which  were  claimed  as  bases  under 
the  act  of  1874  for  the  certification  in  question,  were  outside  of  the 
granted  and  within  the  indemnity  limits  of  said  road,  and  were  not  for- 
mally selected  at  any  time  as  indemnity  lands  by  the  company,  in  lieu 
of  any  lost  in  place  to  its  grant 

The  company  asserts,  however,  that  its  waiver  of  claim  to  these  lands, 
by  relinquishment,  was,  in  effect,  a  selection  thereof,  a  waiver  of  claim 
being  '^tantamount  in  law  to  the  assertion  of  the  claim."  This  *'  asser- 
tion of  claim,"  if  there  was  one,  it  is  to  be  observed,  was  not  made  until 
long  after  said  tracts  were  covered  by  the  settlement  claims. 

In  its  answer  the  company  avers  that  '^  The  withdrawal  of  lands  for 
the  benefit  of  this  respondent  was  made  long  prior  to  the  allowance  of 
the  entries  shown  by  the  record  "  upon  the  relinquished  tracts. 

In  answer  to  this,  in  the  report  from  your  office,  the  dates  of  the  in- 
demnity withdrawals  for  the  company  are  given,  as  well  as  the  dates  of 
the  respective  entries  and  initiation  of  the  settlement  claims  upon  the 
relinquished  tracts ;  and  it  is  thus  made  apparent  that  the  claims  and 
entries  existed  prior  to  the  time  when  the  indemnity  lands  were  with* 
drawn  by  executive  order  for  the  benefit  of  said  company. 

This  fact  being  ascertained  by  the  official  records  is  conclusive  of  the 
case,  in  any  aspect  in  which  it  is  presented  by  the  ingenious  answer 
and  argument  in  behalf  of  the  company,  and  makes  discussion  thereon 
unnecessary ;  for  if,  as  claimed,  but  not  conceded,  the  company  could 
acquire  vested  rights  before  selection  in  lands  withdrawn  for  indemnity 
purposes,  it  could  have  no  such  rights  in  any  portion  of  the  public 
lands  before  their  withdrawal,  certainly  none  to  the  prejudice  of  the 
actual  settlers.  Nor  can  the  company  be  permitted,  after  withdrawal, 
to  use  lands  to  which  prior  claims  had  attached  as  bases  for  a  claim  to 
select  other  lands  under  said  relinquishment  act. 
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But  beyond  this,  it  is  apparent,  that  the  lands  relinqaished  were  not 
of  that  class  contemplated  by  said  act,  which  applies  only  where  some 
of  the  lands  <^  gran^ed''  are  found  in  the  possession  of  an  actual  settler, 
whose  entry  or  filing  was  allowed  ^'  subseqtient  to  the  time  at  which,  by 
the  decision  of  the  land  ofiSce,  the  right  of  said  road  was  declared  to 
have  attached  to  such  lands."  The  lands  in  question  lacked  two  essen- 
tial characteristics  of  those  described  in  the  act :  they  were  not  of  the 
class  recognized  as  ''  granted^ "  and  the  settlement  claims  thereto  were 
not  filed  subsequent  to  the  time  when  the  right  of  the  company  was  de- 
clared to  have  attached  to  them.  As  to  the  distinction  in  legislation 
between  '^  granted  "  and  <^  indemnity  "  lands,  in  the  case  of  Barney  v. 
Winona  &  St.  Peter  Railroad  Company  (117  U.  S.,  228-2;52),  the  su- 
preme court  said : 

In  the  constmotion  of  land  grant  acts,  in  aid  of  railroads,  there  is  a  well  estab- 
lished distinction  observed  between  '*  granted  lands"  and  'indemnity  lands."  The 
former  are  those  falling  within  the  limits  specially  designated  and  the  title  to  which 
attaches  when  the  lands  are  located  by  an  approved  and  accepted  survey  of  the  line 
of  the  road  filed  in  the  Land  Department,  as  of  the  date  of  the  act  of  Congress. 
The  latter  are  those  lands  selected  in  lien  of  parcels  lost  by  previous  disposition  or 
reservation  for  other  purposes,  and  the  title  to  which  accrues  only  from  the  time  of 
their  selection. 

Finding  that  the  relinquished  tracts  did  not  come  within  the  purview 
of  the  act  of  1874,  it  follows  that  the  certification  over  of  otherland  in 
lieu  thereof  was  erroneous  and  without  authority  of  law ;  and  the  grant 
to  said  company  being  shown  by  the  records  of  your  office  to  be  '^un- 
adjusted," it  becomes  my  duty,  under  the  construction  of  the  adjust- 
ment act  of  March  3, 1887,  supraj  adopted  by  me,  and  recently  expressed 
in  the  case  of  the  Winona  and  St.  Peter  Railroad  Company  (9  L.  D. 
649),  to  initiate  proceedings  to  restore  tlie  certified  lands  to  the  govern- 
ment. 

You  are  therefore  directed  to  demand  from  the  St.  Paul  and  Sioux 
City  Bailroad  Company  a  reconveyance  of  the  twelve  tracts  described 
in  said  report  and  admitted  by  that  company  to  have  been  received  from 
the  State  of  Minnesota ;  and,  if  the  company  neglects  or  fails  to  make 
such  conveyance  within  ninety  days  after  demand,  you  will  prepare  and 
transmit  to  this  Department  a  report  of  the  facts,  and  a  record  of  all 
the  proceedings  in  relation  to  the  matter,  to  be  forwarded  to  the  At- 
torney General  that  he  may  take  proper  action  in  accordance  with  the 
last  recited  act. 

As  to  the  other  tract  of  land,  described  in  said  report,  but  which  the 
company  insists  has  never  been  conveyed  to  it  by  the  State  of  Minne- 
sota,  you  are  directed  to  communicate  with  the  proper  authorities  of 
that  State,  setting  f(H*th  the  circumstances  of  the  case,  and  to  ascertain 
if  the  statement  of  the  company  is  correct.  If  so,  you  will  request  a 
reconveyance  of  said  tract  from  the  State;  and,  if  otherwise,  demand  it 
from  said  company. 
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MTHINO  CLAIM-EXCLUDED  GROUND. 

Lone  Dane  Lode. 

A  patent  will  not  iasoe  on  an  application  that  expressly  exclndes  therefrom  the  land 
open  which  are  situated  the  discovery  shaft  and  improvements,  and  where  the 
proof  fails  to  show  the  discovery  of  mineral  on  the  claimed  ground  or  the  requi- 
site expenditure  for  the  henefit  thereof. 

Secretary  Noble  to  the  Commissioner  of  the  OeneraU  Land  Office^  January 

23, 1890. 

ThW  is  an  appeal  by  the  Trophy  Mining  Company  firom  your  office 
decision  of  November  3, 1888,  holding  for  cancellation  its  mineral  entry 
No.  1354,  made  November  4, 1882,  for  the  Lone  Dane  lode  claim,  lot  No. 
1507,  consolidated  Ten  Mile  mining  district  Leadville,  Colorado. 

On  Jane  5, 1882,  the  said  company  filed  its  application  for  patent  for 
said  mining  claim. 

From  the  said  application  the  ground  in  conflict  between  the  said 
claim  and  nine  other  lots,  surveys,  or  claims  was  expressly  excepted. 

The  receiver's  receipt  and  register's  final  certificate  excepted  and  ex- 
cluded from  the  sale  and  entry  all  that  portion  of  the  ground  in  con- 
flict between  the  Lone  Dane  and  the  said  nine  several  mining  claims. 
The  mining  claim  so  entered  embraced  0.953  acres  and  the  receipt  is  for 
five  dollars. 

The  approved  plat  of  survey  shows  that  the  improvements  consisting 
of  the  discovery  shaft  the  basis  of  the  Lone  Dane  location  is  within  the 
space  in  conflict  between  the  Lone  Dane  and  Hitchcock  lode  claims. 

The  ^^  Hitchcock"  is  one  of  the  said  nine  claims  which 'conflict  with 
•  the  Lone  Dane. 

The  ground  containing  the  said  discovery  shaft  which  is  the  sole  im- 
provement upon  the  Lone  Dane  location  is  therefore  as  stated  expressly 
excepted  from  the  said  application  and  entry. 

By  office  letter  of  December  10, 1884,  your  office  required  of  the  Lone 
Dane  claimants  ^^  a  certified  copy  of  each  of  the  location  notices  of  said 
Hitchcock  claim, "  but  no  action  appears  to  have  been  taken  by  said 
claimants  in  this  regard. 

On  May  25, 1886,  your  office  required  the  claimant  within  sixty  days 
to  furnish  ^'  satisfactory  evidence  showing  whether  a  vein  or  lode  has 
actually  been  discovered  within  the  *<  claimed  grounds, "  and  <'an  addi- 
tional certificate  by  the  surveyor  general  that  five  hundred  dollars  have 
been  expended  upon  the  claim  as  entered"  and  also  a  continuation  of 
the  abstract  of  title  from  May  27, 1882,  to  and  including  June  3, 1882. 

By  office  letters  of  February  6  and  July  17, 1888,  your  office  allowed 
the  claimant  ^<  additional  time  in  which  to  furnish  the  required  evi- 
deDce."  Thereupon  an  affidavit  corroborated  by  a  United  States  dep- 
uty mineral  surveyor  was,  October  23, 1888,  together  with  the  required 
continuation  of  the  abstract  of  title,  filed  in  the  local  office  by  Herbert 
B.  Smith  <<  one  of  the  principal  stockholders  in  and  trustee  for  said 
Trophy  Mining  Company. "   This  affidavit  sets  out  that  the  said  dis- 
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covery  shaft  "constituting  the  improvements''  upon  the  Lone  Dane 
claim  ^^  althongh  within  the  boundaries  of  the  Hitchcock  lode  survey 
No.  1196,  is  well  worth  five  hundred  dollars  and  was  intended  for  said 
Lone  Dane  lode  and  for  no  other, "  that  the  Trophy  Mining  Company 
is  the  owner  of  both  of  said  claims ;  that  it  has  "  caused  work  to  be 
done  and  improvements  put  upon  each  of  said  claims  to  the  full  value 
of  five  hundred  dollars;  that  on  or  about  April  1, 1882,  ores  containing 
silver,  iron,  and  other  metals  were  discovered  in  said  discovery  shaft 
in  rock  in  place  and  that  ^'  the  course  of  said  vein  in  which  said  mineral 
bearing  ores  were  discovered  corresponds  to  the  general  course  of  said 
Lone  Dane  lode  namely,  a  northeasterly  course. " 

Your  office  by  the  decision  appealed  from  found  that  the  evidence 
submitted  "  utterly  fails  to  show  the  discovery  of  mineral  in  the 
claimed  ground,  or  that  the  vein  or  lode  discovered  in  said  shaft  situated 
within  the  lines  of  said  Hitchcock  Lode  claim  extends  in  its  onward 
coarse  or  strike  through  or  into  the  land  embraced  in  this  entry." 

It  also  appears  by  the  said  decision  that  the  claimant  failed  to  furn- 
ish the  said  additional  certificate  required  by  your  office,  to  show  "  that 
the  statutory  expenditure  has  been  mad  e  upon  the  claim  a^  entered." 

The  Department  has  held  that  patent  will  not  issue  on  an  applica- 
tion wherein  the  land  upon  which  are  situated  the  discovery  shaft  and 
improvements,  is  expressly  excepted  therefrom  and  the  proofs  fail  to 
show  the  discovery  of  mineral  on  the  claim  as  entered,  or  the  requisite 
expenditure  for  the  benefit  thereof.  Antediluvian  Lode  and  Mill  Site 
(8  L,  D.,  602).    See  also  Independence  Lode  (9  L.  D.,  671). 

The  record*  showing  the  land  upon  which  all  the  improvements 
claimed  for  the  Lone  Dane  entry  to  have  been  expressly  excluded  from 
the  claimant's  application  for  patent  and  there  being  no  satisfactory 
proof  of  the  discovery  or  existing  of  mineral  on  the  claim  as  entered  the 
case  at  bar  comes  squarely  within  the  rule  laid  down  in  the  case  cited. 

The  decision  appealed  from  is  accordingly  affirmed. 


BAILKOAD  GRANT— ACT  OF  MARCH  3,  1887. 

Eandall  V.  St.  Paul  and  Sioux  City  E.  E.  Oo, 

A  prima  fade  valid  and  anezpired  pre-emption  filini;  of  record  at  the  date  when  the 
right  of  the  company  attached  excepts  the  land  covered  therehy  from  the  opera- 
tion of  the  grant. 

A  certification  of  land  thus  excepted  from  the  grant  is  erroneous,  and  i)roceedingB  for 
the  recovery  of  title  under  the  act  of  March  3,  1887,  should  he  accordingly  insti- 
tuted. 

The  defense  set  up  hy  the  company  to  such  action,  that  the  laud  has  passed  into  the 
hands  of  a  honafide  purchaser,  is  one  thab  must  he  made  in  the  courts,  as  nnder 
said  act  the  Department  is  not  authorized  to  consider  the  same. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  January 

23,  1890. 

On  October  4, 1856,  Boyd  W.  Randall,  claiming  settlement  Angust  1, 
1866,  filed  pre-emption  declaratory  statement  for  the  S.  J  of  NW.  J  of 
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Sec.  29,  T.  Ill  N.,  E.  25  W.,  Tracy,  Minnesota,  which  was  then  un- 
offered  land.  This  tract  fell  within  the  six  mile  or  primary  limits  of  the 
grant  to  the  State  of  Minnesota,  for  the  benefit  of  what  is  now  the  St. 
Panl  and  Sioux  City  Railroad,  made  by  the  act  of  March  3, 1857  (11 
Stat.,  195) ;  the  map  of  definite  location  of  the  road,  opposite  to  this 
land,  was  filed  February  20, 1858.  On  September  3,  1859,  said  tract, 
among  others,  was  advertised  for  public  sale  by  notice  No.  646  (not  pro- 
clamation 643,  as  stated),  whereby  parties  having  pre-emption  rights 
were  required  to  make  proof  thereof  and  payment  before  October  9, 
1859,  otherwise  their  rights  would  be  forfeited. 

Bandall  did  not  make  proof  before  the  day  of  sale ;  the  land  was  then 
offered,  but  not  sold ;  it  was  thereafter,  on  August  26, 1864,  certified  to 
the  State  for  the  benefit  of  said  road,  as  of  its  granted  lands,  the  pre- 
emption filing  not  appearing  to  have  been  canceled  on  the  record. 

Notwithstanding  this  certification,  the  settler  was  allowed  to  pur- 
chase the  land,  and,  on  making  payment  therefor,  cash  entry  certificate 
was  issued  to  him,  on  April  28, 1866,  which,  however,  was  canceled  on 
November  19,  following ;  and  an  application  for  reinstatement  of  said 
entry  was  denied,  on  the  ground  that  the  certification  divested  this  De- 
partment of  all  jurisdiction  in  the  premises. 

On  this  state  of  facts  your  office  called  upon  the  railroad  company  to 
show  cause  why  proceedings  should  not  be  taken  in  accordance  with 
the  provisions  of  the  adjustment  act  of  March  3, 1887  (24  Stat.,  556),  to 
secure  the  restoration  of  said  land  to  the  United  States.  By  office  letter 
of  September  15, 1888,  was  transmitted  the  answer  of  the  company,  to 
the  effect  that  the  certification  carried  complete  title  from  the  United 
States  to  the  State  and  to  the  company,  and  that  the  land  had  been 
sold  by  the  latter  to  an  innocent  purchaser  for  a  valuable  consideration, 
which  sale,  it  is  claimed,  is  a  flat  bar  to  any  right  to  recover  said  land 
on  account  of  error  in  the  certification. 

The  pre-emption  act  of  September  4, 1841  (5  Stat.,  453),  though  au- 
thorizing entries  upon  unoffered  lands,  did  not  require  a  declaratory 
statement  to  be  filed  as  to  them  ;  nor  that  proof  and  payment  should 
be  made  within  any  fixed  time,  further  than  section  fourteen  thereof  de- 
clared that  nothing  in  said  act  should  delay  the  sale  of  public  lands 
beyond  the  day  appointed  for  such  sale ;  and  that  the  provisions  of  said 
act  should  not  be  made  available  to  any  person  who  failed  to  make 
proof  and  payment  before  the  day  appointed  for  commencement  of  the 
sales. 

The  act  of  March  3, 1843  (5  Stat.,  619),  amended  the  former,  and  re- 
quired that  declaratory  statement  should  be  filed  as  to  unoffered  lands ; 
and,  also,  whilst  not  repealing  the  forfeiture  of  the  pre-emption  claim, 
contained  in  the  former  act,  gave  to  the  defaulting  pre-emptor,  by  its 
last  section,  ^^  the  right  allowed  by  law  to  others  to  purchase  the  same 
(tract  of  land)  b^private  entry,  after  the  expiration  of  the  right  of  pre- 
emption." 
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It  was  not  until  the  passage  of  the  act  of  July  14, 1870  (16  Stat,  279), 
that  there  was  any  limitation  of  time  fixed  within  which  pre-emptors 
were  required  to  make  proof  and  payment  where  the  claim  was  for  un- 
offered  laud. 

It  results  then,  that  on  February  20, 1858,  the  date  when  the  rights 
of  the  railroad  company  might  have  attached  to  the  tract  in  question, 
it  was  covered  by  o,  prima  fade  YsAid  and  unexpired  pre-emption  iiling, 
whereby  in  the  language  of  the  granting  act  '^  a  pre-emption  right  had 
attached  to  the  same,"  and  excepted  the  land  from  the  grant.  As  stated 
by  the  supreme  court,  the  filing  of  the  map  furnished  the  means  of  de- 
termining what  lands  a  pre-emption  claim  ^<  had  attached  to,"  for,  by 
examining  the  plats  in  the  land  office,  it  could  readily  be  seen  if  such  a 
claim  was  of  record  and  had  attached  to  any,  and  what,  lands  within 
the  primary  limits  of  the  grant.  Kansas  Pacific  Bailway  Oompany  v. 
Dunmeyer  (113  U.  S.,  629,  640). 

Being  so  excepted  from  the  grant  at  that  time,  the  land  could  not 
thereafter  pass  to  the  company,  upon  reverting  to  the  public  domain, 
eitlier  because  of  abandonment  by  the  settler,  or  of  his  failure  to  prove 
up  within  proper  time,  which  in  this  case  was  prior  to  the  public  offer- 
ing,   (lb.,  64L) 

Bandall  having  failed  to  prove  up  as  pre-emptor,  was  entitled  to  pur- 
chase the  land  in  question  by  virtue  of  the  proviso  in  section  nine  of  the 
act  of  1843,  before  mentioned.  But  failing  to  exercise  this  right  of  pur- 
chase until  after  the  land  had  been  certified  over  to  the  State,  whereby 
the  United  States  was  divested  of  jurisdiction,  his  cash  entry  was  prop- 
erly canceled.  What,  if  any,  rights  he  acquired  by  his  continneil  oc- 
cupation of  the  land  until  1882,  when  he  was  ejected  by  the  company's 
alleged  transferee,  will  be  matter  for  determination  by  this  Department 
when  the  legal  title  to  the  land  is  restored  to  the  government. 

This  case  clearly  comes  under  the  second  section  of  the  adjustment 
act  of  1887,  for  unquestionably  the  tract  in  controversy  was  erroneously 
certified  for  the  use  and  benefit  of  said  company  under  the  congressional 
grant  to  aid  in  the  construction  of  its  road. 

The  defense  of  bona  fide  purchaser,  set  up  ])y  the  company,  is  one 
which  will  have  to  be  made  by  it  in  court,  as  this  Department  is  not 
authorized  under  the  adjustment  act  either  to  take  cognizance  of  it  or 
accept  a  naked  plea  thereof;  nor  is  it  provided  with  proper  machinery 
for  ascertaining  the  facts  necessary  to  sustain  or  defeat  such  a  plea,  even 
if  receivable  here. 

The  railroad  grant  in  this  case  being  shown  by  the  records  of  your 
office  to  be  '^  unadjusted,"  I  deem  it  my  plain  duty,  under  the  construc- 
tion of  the  adjustment  act  of  1887,  adopted  by  me,  and  expressed  in  the 
case  of  the  Winona  and  St.  Peter  Bailroad  Company  (0  L.  D.,  649),  to 
initiate  proceedings  to  restore  the  land  to  the  government. 

To  this  end,  you  are  directed  to  demand  from  said  company  a  recon- 
veyance of  the  tract  in  question,  and  if  it  fails  or  refuses  to  make  said 
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reconveyance  within  ninety  days  after  demand,  yon  will  prepare  and 
transmit  to  this  Department  a  report  of  the  fact,  and  a  record  of  all  pro- 
ceedings, in  relation  to  the  matter,  to  be  sent  to  the  Attorney  Oeueral 
that  he  may  take  proper  action  in  the  premises,  in  accordance  with  the 
provisions  of  the  last  cited  act. 


TIMBBR  CI7L.TIJBE  CONTEST-AB VERSE  POSSESSION. 

MoWain  v.  Stone. 

A  charge  of  noD-oomplianoe  with  law  most  fail  where  it  is  sbown  that  the  allef^ed 
failure  was  dne  to  the  illegal  and  adverse  possession  of  another. 

First  Anista/nt  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  January  23, 1S90. 

I  have  considered  the  case  of  W.  J.  McWain  v.  Anstin  T.  Stone  on 
appeal  of  the  former  from  your  office  decision  of  May  12,  1888,  dis- 
missing his  contest  against  the  latter's  timber  cnltare  entry  for  SE.  ^, 
Sec.  3,  T.  101  K,  R.  69  W.,  Mitchell,  Dakota,  land  district 

It  appears  from  the  record  that  Stone  made  timber  culture  entry  for 
said  land  August  7, 1878,  and  this  contest  was  initiated  by  affidavit 
filed  September  10, 1884. 

One  George  A.  McWain  had  initiated  contest  against  said  entry  June 
21, 1883,  but  the  same  was  dismissed  by  the  local  officers,  then  re-in- 
stated by  your  office  on  appeal  and  again  dismissed  by  the  local  officers 
for  default  of  contestant. 

On  December  16, 1884,  the  local  officers  dismissed  the  contest  in  the 
c  ise  at  bar  ux)on  the  ground  that  the  contest  affidavit  did  not  allege  a 
cause  of  action  and  on  appeal  to  your  office  a  rehearing  was  ordered 
which  was  finally  had  January  11,1886,  and  upon  the  evidence  the  local 
officers  found  in  favor  of  contestant  but  your  office  on  appeal  reversed 
their  decision. 

It  was  alleged  in  the  affidavit  of  contest  that  claimant  had  faUed  to 
plant  tree  seeds  or  cuttings  during  the  year  ending  August  7, 1884,  and 
up  to  date  of  filing  of  said  affidavit  and  had  not  cultivated  any  por- 
tion of  said  tract  during  the  sixth  year  after  entry  and  up  to  date  and 
that  there  were  at  the  time  not  more  than  two  dozen  living  trees  grow- 
ing upon  said  land. 

Claimant  admitted  that  between  August  7, 1883,  and  September  10, 
1884,  there  had  been  no  planting  of  trees,  seeds,  or  cuttings  upon  the 
tract,  but  in  explanation  says  that  in  April  and  May,  1879,  he  had 
twenty  acres  broken  and  in  the  fall  he  had  the  same  backset.  That  in 
the  spring  of  1880,  he  had  the  same  sowed  to  wheat  and  five  acres  more 
were  broken.  In  1881  he  had  five  acres  of  trees  planted  and  the  re- 
mainder of  the  plowed  land  sowed  to  wheat. 

That  in  the  spring  of  1883  he  contracted  with  one  Lackner  to  culti- 
vate said  tract  and  to  plant  to  tree  seeds  ten  acres  thereof  one  Blakesly 
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having  pulled  up  all  the  trees  upon  the  first  five  acres  planted  and 
removed  the  same  to  his  own  timber  culture  claim.  That  in  the  spring 
of  1884,  he  wrote  to  said  agent  and  directed  him  to  have  said  ten  acres 
replanted  after  properly  preparing  the  ground.  That  said  agent  sent 
him  an  estimate  of  the  cost  of  so  doing  and  upon  receipt  thereof  he 
immediately  wrote  him  to  be  sure  and  have  said  work  done  and  he 
would  forward  the  money  to  pay  for  it,  and  he  heard  nothing  more  from 
him  until  he  learned  that  contest  affidavit  had  been  filed.  That  he  at- 
tended the  hearing  on  November  11, 1884,  and  that  he  procured  teams, 
had  ten  acres  properly  plowed  and  prepared  and  planted  to  tree  seeds, 
this  was  done  about  the  middle  of  November,  1884,  and  in  the  spring 
of  1885,  he  caused  to  be  set  out  upon  said  ten  acres  planted  to  seeds,  be- 
tween fifteen  thousand  and  twenty  thousand  cottonwood  cuttings. 

That  in  March,  1882,  he  received  notice  that  one  Blakesly  had  been 
l^ermitted  by  the  local  officers  to  file  a  declaratory  statement  for  said 
land  over  his  entry  and  that  upon  coming  from  his  home  in  Michigan 
to  see  about  it,  he  found  Blakesly  established  thereon  in  a  shanty  which 
he  had  erected  and  was  informed  by  him  that  the  local  officers  had  told 
him  there  was  no  entry  marked  on  their  books.  Claimant  says  he  then 
rented  to  one  Hunter  his  homestead  land  adjoining  said  timber  culture 
claim  and  contracted  with  him  to  cultivate  the  five  acres  of  trees  al- 
ready planted  and  to  plant  at  the  proper  time  in  1882  the  additional 
five  acres  required  by  law  and  thought  he  had  every  thing  satisfactoril3' 
arranged,  but  in  a  short  time  he  received  word  that  Blakesly  refused 
to  permit  Hunter  to  come  upon  the  land  to  do  said  work  and  that  he 
did  not  succeed  in  getting  Blakesly  to  leave  until  October,  1882. 

The  claimant  is  corroborated  by  s  everal  other  witnesses,  and  contest- 
ant does  not  attempt  to  contradict  any  of  his  statements. 

After  a  careful  examination  of  the  whole  record  J  concur  in  your  said 
decision. 

There  is  nothing  in  the  record  impeaching  the  good  faith  of  entryman. 
It  was  through  no  fault  of  his  that  Blakesly  was  allowed  to  file  his 
declaratory  statement,  take  possession  of  the  premises  and  destroy  the 
five  acres  of  trees  then  growing  on  the  claim,  and  as  soon  as  entryman 
a^ain  obtained  possession,  in  1883,  he  caused  ten  acres  of  ash  seed  to 
be  planted ;  he  made  a  reasonable  efifort  to  procure  the  replanting  of 
the  same  in  the  spring  of  1884,  and  his  agent  not  being  able  to  procure 
any  one  to  do  the  work  he  finally  succeeded  in  getting  the  planting 
done  in  the  fall  of  1884,  and  to  make  sure  of  a  sufficient  number  of  trees, 
he  proceeded  to  set  out  from  15,000  to  20,000  cuttings  in  the  spring  of 
1885. 

Cultivation  in  1884  could  have  been  of  no  benefit  as  the  tree-seeds 
planted  in  1883  failed  to  grow  and  there  was  nothing  to  cultivate  until 
he  could  succeed  in  getting  the  tract  planted  again. 

I  cannot  find  that  the  evidence  shows  such  failure  to  comply  with  the 
law  as  to  require  cancellation  of  claimant's  entry. 

Your  decision  is  accordingly  affirmed. 
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TIMBER  CULTURE  CONTEST-INTERVENING  HOMESTEAD  KIOHT. 

LlNYILLE  V.  OlEARWATEBS  ET  AL. 

A  homestead  entry  made  on  land  covered  by  the  prior  timber  cnltare  entry  of  another 
not  of  record,  aud  under  which  no  right  of  poss'sssion  was  asserted  or  acts  in  com- 
pliance with  law  performed,  is  good  as  against  every  one  except  the  timber  cnl- 
tore  entryman,  and  the  right  of  a  third  party  to  contest  said  timber  culture  entry- 
is  excluded  thereby. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  23, 1890. 

I  have  considered  the  case  of  A.  J.  Linville  v.  D.  W.  Glearwaters  an.d 
J.  W.  Williams  on  appeal  of  the  former  from  yoar  office  decision  of  July 
24, 1888,  sospending  his  contest  against  the  timber  culture  entry  of  said 
Glearwaters  for  the  NW.  i  Sec.  15,  T.  1  N.,  B.  3.  E.  Tucson,  Arizona, 
land  district 

It  appears  ttom  the  record  that  on  July  18, 1878,  said  Glearwaters 
made  timber  culture  entry  for  said  tract  but  the  local  officers  neglected 
to  enter  the  same  upon  the  tract  books  of  the  office  or  to  indicate  thereon 
in  waj  manner  that  such  entry  had  been  made,  and  on  April  25, 1883, 
John  W.  Williams  made  homestead  entry  for  the  same  land.  Williams 
immediately  established  a  residence  upon  said  laud  with  his  family  and 
has  remained  thereon  ever  since  making  valuable  improvements  esti- 
mated to  be  of  the  value  of  three  thousand  dollars. 

It  is  shown  that  in  fact  Glearwaters  never  did  anything  whatever 
upon  this  land  after  entry,  broke  no  land  and  there  v^was  nothing  upon 
the  land  to  indicate  to  Williams  that  there  was  any  adverse  claim  to  the 
land  and  the  first  knowledge  the  local  officers  had  of  Glearwaters'  en- 
try was  the  receipt  of  your  office  letter  of  September  22, 1885,  holding 
Williams'  entry  for  cancellation  for  conflict  therewith. 

The  local  officers  attempted  to  give  notice  to  Williams  but  directed 
the  same  to  J.  D.  Williams  and  in  consequence  no  appeal  was  taken 
and  by  your  letter  of  January  21,  1886,  his  entry  was  canceled. 

On  August  13, 1886,  Williams  filed  an  application  to  have  his  entry 
re-instated  alleging  in  an  affidavit  that  he  had  with  his  family  resided 
upon  said  land  ever  since  his  entry  made  April  25,  1883,  and  had  made 
valuable  improvements  thereon.  That  from  1877  until  the  date  of  his  en- 
try he  had  lived  within  one  mile  of  said  land  and  that  during  all  that  time 
neither  said  Glearwaters  nor  any  one  else  had  ever  made  any  attempt 
to  cultivate  or  plant  timber  on  any  part  of  it  and  that  the  first  knowl- 
edge or  intimation  of  any  conflicting  claim  or  entry  received  by  him  was 
a  letter  from  the  register  of  the  local  office  dated  August  7, 1886,  aud 
received  by  him  August  8. 

This  affidavit  was  corroborated  by  three  others  made  by  persons  who 
lived  near  the  land,  and  were  to  the  effect  that  Glearwaters  had  never 
done  anything  whatever  upon  the  land  and  that  Williams  had  main- 
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tained  a  continuous  residence  thereon  and  had  made  valuable  improve- 
ments ifpon  the  same. 

On  July  29, 188(),  the  appellant  A.  J.  Linville  initiated  coqtest  against 
the  same  timber  culture  entry  of  Olear waters  alleging  failure  to  break 
or  plant  said  land  or  any  part  of  it  to  timber,  and  October  11, 1886,  was 
set  by  the  local  officers  for  hearing  and  on  the  evidence  the  local  offi- 
cers found  that  Olearwaters  had  made  no  effort  to  comply  with  the  tim- 
ber culture  law  and  recommended  the  cancellation  of  the  entry  and 
that  said  Linville  be  allowed  the  preference  right  of  entry  subject  to 
whatever  intervening  right  said  Williams  might  have  by  reason  of  his 
application  to  re-instate  his  homestead  entry. 

By  your  office  letter  of  December  10, 1887,  the  application  of  Williams 
to  have  his  entry  re-instated  was  denied  but  Williams  was  allowed  for 
thirty  days  a  preference  right  of  contest  against  the  entry  of  Olearwaters 
for  thirty  days  after  notice.  Williams  was  notified  by  registered  letter 
of  Deceml>er  16, 1887,  in  regard  to  said  decision  but  did  not  file  contest 
affidavit  until  March  14, 1888,  which  was  rejected  because  not  filed  in 
time  and  upon  appeal  of  Williams  your  office  rendered  the  decision 
now  complained  of,  which  held  that  as  Williams  was  allowed  thirty 
days  after  the  decision  of  your  office  became  final  he  was  allowed  at 
least  ninety  days  in  which  to  file  contest  affidavit. 

From  a  letter  of  the  receiver  transmitted  with  the  record,  it  appears 
that  Olearwaters  filed  relinquishment  November  16, 1887. 

I  cannot  concur  in  your  conclusion  that  upon  equitable  grounds  Will- 
iams should  be  given  the  preference  right  to  contest  the  entry  of  Olear- 
waters because  I  know  of  no  law  or  rule  of  the  Department  giving  such 
preference  right.  I  am  of  theopiuion,  however,  that  the  rights  of  Will- 
iams are  superior  to  those  of  Linville,  and  that  for  the  reason  that  under 
the  circumstances  his  entry  was  good  against  all  persons  except  Olear- 
waters from  the  first. 

The  land  was  not  at  the  time  of  entry  in  a  state  of  reservation  by  rea- 
son of  any  act  of  Oongress,  it  was  not  settled  upon,  improved  by,  or  in 
the  possession  of  another,  nor  was  there  upon  the  land  itself  any  indi- 
cation that  any  adverse  claim  existed.  The  records  of  the  local  office 
were  silent  as  to  any  adverse  claim  or  entry  and  as  to  all  parties  except 
Olearwaters  the  land  was  public  land  at  the  date  of  Williams'  entry. 

Olearwaters  has  relinquished  and  the  entry  of  Williams  should  be  re- 
instated. 

Williams  has  since  appeal  filed  certain  affidavits  tending  to  explain 
an  erroneous  entry  by  him  under  the  homestead  law  and  asking  that 
his  claim  be  transmuted  to  a  pre-emption  and  that  hebe  allowed  to  make 
final  proof  thereon.  These  papers  I  return  for  your  action  under  the 
law  and  regulations  governing  such  matters. 

Your  said  office  decision  is  modified  as  above  indicated. 
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HOMESTEAD  ENTRY  SECTION  ««94  REVISED  STATUTES. 

Dahon  V.  Blanchet. 

The  defect  in  a  homestead  entry  caused  by  the  failure  of  the  entryman  to  establish 
the  residence  required  as  a  prerequisite,  where  the  preliminary  affidavit  is  exe- 
cuted before  a  clerk  of  court,  is  cured  by  the  establishment  of  residence  prior  to 
the  intervention  of  an  adverse  right. 

A  contest  against  the  entry,  filed  after  residence  is  thus  established  will  not  defeat 
the  right  of  the  entryman  to  amend  his  entry  by  filing  a  supplemental  affidavit. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  23, 1890. 

I  have  considered  the  appeal  of  LacieD  Dahou,  from  the  decision  of 
your  office  dated  September  5, 1888,  in  the  case  of  said  Dahon  v.  Oliver 
Blanchet,  dismissing  Dahons  contest  against  Blanchet's  homestead 
entry  for  the  W.  J  S W.  ^  Sec.  31,  T.  11  S.,  H.  5  B.,  New  Orleans  land 
district,  Lonisiana. 

On  September  12, 1881,  Blanchet  made  homestead  entry  for  said  de- 
scribed tract;  and  on  March  15, 1886,  Dahon  initiated  a  contest  against 
said  entry  alleging  that  said  Blanchet  had — 

Failed  to  cultivate  the  land  embraced  in  his  homestead  entry  within  a  period  of 
six  months  next  succeeding  the  makingof  said  entry ;  that  said  entry  was  not  settled 
upon  and  cultivated  by  said  party  as  required  by  law ;  that  said  Oliver  Blanchet,  Jr., 
was  not  residing  upon  or  cultivating  said  land  as  required  by  law,  at  the  time  he 
made  his  entry,  as  sworn  to  by  him  in  his  homestead  affidavit  Xo.  6i:^> ;  that  at  the  time 
he  swore  he  was  residing  upon  and  cultivating  said  land,  he  was  living  upon  and  cult:- 
Tating  land  owned  by  his  father,  and  did  not  move  upon  said  land  until  after  the  8th 
day  of  October  A.  D.  1881. 

A  hearing  was  ordered  and  had.  Both  parties  appeared  in  x)ersou, 
and  by  their  respective  attorneys,  and  on  August  2,  1886,  the  local 
officers  foand  in  favor  of  contestant  and  recommended  that  the  entry  be 
canceled. 

On  December  27, 1886,  claimant  appealed,  and  on  September  5, 1888, 
your  office  reversed  the  findings  of  the  local  office  and  dismissed  the 
contest,  whereupon  contestant  appealed. 

It  clearly  appears  from  the  evidence  adduced  in  the  case  at  bar, 
that  within  thirty  days  after  claimant  had  made  his  said  homestead 
affidavit  and  the  same  was  filed  in  the  local  office,  he  built  a  dwelling 
house  on  the  land  covered  by  his  entry,  and  established  his' residence 
therein,  which  was  continuous ;  that  every  year  since  1881,  up  to  the 
initiation  of  this  contest,  he  broke,  cultivated  and  cropped  a  portion  of 
said  land  and  made  other  improvements  thereon. 

The  facts  thus  established  satisfactorily  show  the  good  faith  of  the 
entryman  in  the  premises.  It  is  true  that  the  entry  made  upon  an 
affidavit  sworn  to  before  some  officer  other  than  the  local  officers 
and  before  the  entryman  had  established  a  residence  on  the  land 
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claimed  was  defective.  This  defect  was  uot  however  necessarily  fatal 
bat  was  one  that  might  be  cured  by  the  establishment  of  a  residence 
prior  to  the  intervention  of  an  adverse  claim.  In  view  of  the  fact  that 
the  entryman  established  his  residence  before  the  intervention  of  an 
adverse  claim,  that  he  has  acted  in  good  faith  and  that  the  contestant 
does  not  assert  any  claim  other  than  that  of  a  successfnl  contestant,  I 
am  of  the  opinion  that  the  entryman  should  be  allowed  to  care  the 
defect  in  his  entry  by  filing  a  supplemental  affidavit  Brassfield  v. 
Eshom  (8  L.  D.,  1)  and  authorities  there  cited. 

You  will  therefore  direct  the  local  officers  to  notify  claimant  that  he 
will  be  allowed  thirty  days  from  receipt  of  notice  hereof  within  which 
to  file  said  supplemental  affidavit. 

The  decision  appealed  from  is  modified  acccordingly. 


pre.em:ptiox  entry— approximiation. 
Isaac  1M.  Galbraith. 

A  pre-emption   entry  embraciug  lands  iu  d liferent  sections  mast  approximate  one 
hundred  and  sixty  acres  as  nearly  as  practicable. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  24,  1890. 

I  have  considered  the  appeal  of  Isaac  M.  Galbraith  from  your  office 
decision  of  February  21, 1888,  affirming  the  action  of  the  register  and 
receiver  of  the  United  States  land  office,  at  Seattle,  Washington  Ter- 
ritory, December  28,  1887,  in  rejecting  said  Galbraith's  pre-emption 
declaratory  statement  for  the  K.  i  of  NE.  J,  Sec.  17,  S  W.  J  of  SB.  J,  and 
lot  9,  Sec.  8,  and  lot  4,  Sec.  9,  T.  37  K,  R.  5  E.,  containing  one  hundred 
and  seventy-six  acres. 

The  settlement  on  these  lands  is  alleged  to  have  been  made  Novem- 
ber 1,  1883 ',  the  plat  of  the  survey  of  the  township,  i.  e.,  37,  was  re- 
ceived with  surveyor-general's  letter  of  September  5,  1885.  By  refer- 
ence to  the  plat  of  said  lands,  it  is  found  that  they  are  situated  in  three 
different  sections,  i.  e.,  8,  9  and  17,  aggregating  one  hundred  and  sev- 
enty-six acres.  Excluding  the  lot  4,  in  Sec.  9,  there  is  still  left  one 
hundred  and  sixty-one.  Appellant,  therefore,  has  the  right  of  entry  to 
one  hundred  and  sixty-one  acres,  by  legal  subdivisions,  from  the  one 
hundred  and  seventy-six  acres  embraced  in  the  tract  described  in  the 
declaratory  statement.  It  is  obvious  that  he  can  not,  under  the  law, 
enter  the  whole  of  said  tract  But  it  appears  that  appellant's  improve- 
ments, estimated  at  $300.00,  are  situated  on  lot  4,  in  Sec.  9,  which  lot, 
by  the  survey,  contains  only  fifteen  acres.  By  relinquishing  this  lot,  he 
can  get  from  the  residue  one  hundred  and  sixty-one  acres.  By  retain- 
ing it  and  releasing  one  of  the  legal  subdivisions,  he  can  get  but  130 
acres. 
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Reference  is  made  to  the  case  of  Henry  P.  Sayles  (2  L.  D.,  88),  as 
annoancing  the  rale  of  this  office,  that,  where  the  excess  above  one 
handred  and  sixty  acres  is  less  than  the  deficiency  would  be  should  a 
subdivision  be  excluded  from  the  entry,  the  excess  may  be  included,  and 
the  contrary  where  the  excess  is  greater  than  the  deficiency ;  and  the 
application  of  this  rule  is  invoked  in  behalf  of  appellant  in  this  case. 

It  can  not  apply  in  this  case.  There  are  five  subdivisions  in  this  pro- 
posed entry — four  of  them,  of  nearly  forty  acres  each,  amount  to  one 
hundred  and  sixty-one  acres ;  one  of  them  (lot  4,  in  Sec.  9,  and  contain- 
ing his  improvements)  has  only  fifteen  acres.  There  is  no  rule  of  ap- 
proximation that  will  permit  appellant  to  enter  the  fifteen  acres  and 
also  the  additional  one  hundred  and  sixty-one  acres. 

I  find  no  error  in  your  said  office  decision,  which  is  accordingly 
affirmed.    The  papers  in  the  case  are  herwith  returned. 


RAILROAD  GRANT-*ACTS  OF  JITNE  8,  1856,  AKD  MAT  5, 1864. 

Wisconsin  Central  R.  E.  Co. 

The  grant  of  June  3, 1856,  is  not  repealed  by  the  act  of  May  5,  1864,  only  to  the  extent 
that  the  later  act  destroys  the  continuity  of  the  line  provided  for,  or  made  possi- 
ble, under  the  former  grant. 

Lands  reserved,  by  executive  order,  for  indemnity  purposes  under  the  grant  of  June  3, 
1856,  are  by  the  express  terms  of  section  6,  act  of  May  5,  1864,  reserved  and  ex- 
cluded from  the  grant  made  by  section  3,  of  said  act. 

The  act  of  1864,  operated  upon  the  indemnity  limits  of  the  grant  of  1856  so  as  to  con- 
vert four  miles  of  said  limits  into  place  limits  under  said  act  of  1864  in  favor  of 
the  roads  common  to  both  grants,  but  it  did  not  confer  any  rights  upon  this  road 
where  its  grant  overlaps  the  limits  of  the  prior  indemnity  withdrawal  under  the 
grant  of  1856,  as  the  rights  of  said  road  date  from,  and  exist  only  under  the  act  of 
1864. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office.  January 

24,  1890. 

This  is  an  appeal  by  the  Wisconsin  Central  Bailroad  Oonipany  from 
your  office  decision  of  October  15, 1888,  holding  for  cancellation  certain 
lists  (inappropriately  styled  '*  selections"  in  your  said  office  decision) 
made  by  said  company  July  2,  1887,  of  lands  claimed  as  a  part  of  its 
grant  under  the  act  of  May  5, 1864  (13  Stat.,  66),  to  the  extent  that  they 
included  the  following  described  tracts,  situated  in  the  Ashland  land  dis- 
trict, in  the  State  of  Wisconsin :  [List  omitted.] 

These  lands  are  within  the  ten  miles,  or  primary  limits  of  the  grant 
of  May  5, 1864,  now  owned  by  said  Wisconsin  Central  Company,  and 
are  also  within  the  fifteen  miles,  or  indemnity  limits  of  the  grant  (Bay- 
field Branch)  under  the  act  of  June  3,  1856  (11  Stat.,  20),  now  owned 
by  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway  Company. 

The  matters  involved  in  the  appeal  make  it  necessary  to  refer,  at 
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some'  length,  to  the  provisions  of  these  two  acts  of  Congress,  and  the 
subsequent  proceedings  thereunder. 

By  the  first  section  of  the  act  of  June  3, 1856,  there  was  ^^  granted  to 
the  State  of  Wisconsin,  for  the  purx)ose  of  aiding  in  the  construction 
of  a  railroad  from  Madison,  or  Columbus,  by  the  way  of  Portage  City 
to  the  St.  Croix  river  or  lake,  between  townships  twenty-five  and  thirty- 
one,  and  from  thence  to  the  west  end  of  Lake  Superior,  and  to  Bayfield ; 
and  also  from  Fond  du  Lac  on  Lake  Winnebago,  northerly  to  the  State 
lino,  every  alternate  section  of  land  designated  by  odd  numbers  for  six 
sections  in  width  on  each  side  of  said  roads,  respectively."  '^  But,"  the 
act  declares, 

in  case  it  Hhall  appear  that  the  United  States  have,  when  the  lines  or  rontes  of  said 
roads  are  definitely  fixed,  sold  any  sections  or  parte  thereof,  granted  as  aforesaid,  or 
that  the  right  of  pre-emption  has  attached  to  the  same,  then  it  shall  be  lawfnl  for 
any  agent  or  agent«,  to  be  appointed  by  the  governor  of  said  State,  to  select,  subject 
Ui  the  approval  of  the  Secretary  of  the  Interior,  from  the  lauds  of  the  United  States 
nearest  to  the  tier  of  sections,  above  specified,  so  much  land  in  alternate  sections,  or 
parts  of  sections,  as  shall  be  equal  to  such  lands  as  the  United  States  have  sold  or 
otherwise  appropriated  or  to  which  the  right  of  pre-emption  has  a  ttached,  as  afore- 
said which  lands  (thus  selected  in  lien  of  these  sold,  and  to  w  hich  pre-emption  has 
attached  as  aforesaid,  together  with  the  sections  and  parts  of  sections  designated  by 
odd  numbers  as  aforesaid,  and  appropriated  as  aforesaid),  shall  be  held  by  the  State 
of  Wisconsin  for  the  use  and  purposes  aforesaid :  Provided,  Jhat  the  lands  to  be  so  lo- 
cated shall  in  no  case  be  farther  than  fifteen  miles  from  the  line  of  the  roads  in  each 
case,  and  selected  for  and  on  account  of  said  roads; 

and  there  was  added  the  further  proviso :  ^<  That  any  and  all  lands 
reserved  to  the  United  States  by  any  act  of  Congress  for  the  purpose  of 
aiding  in  any  object  of  internal  improvement,  or  in  any  manner  for  any 
purpose  whatsoever,"  should  be  reserved  to  the  United  States,  and  ex- 
cepted from  the  operation  of  the  act,  except  so  far  as  necessary  for  the 
location  of  the  routes  of  the  said  railroads,  in  which  case  the  right  of 
way  only  was  granted. 

The  fourth  section  of  the  act,  after  prescribing  the  manner  in  which 
the  lands  thereby  granted  were  to  be  sold  by  the  State,  to  the  end  that 
the  purpose  of  Congress  relative  to  the  constru  ction  of  said  roads  might 
be  accomplished,  further  provided  that  '*  if  said  roads  are  not  completed 
in  ten  years,  no  further  sales  will  be  made,  and  the  land  unsold  shall 
i-evert  to  the  United  States." 

This  grant  was  formally  accepted  by  the  State  of  Wisconsin  on 
October  8, 1856,  upon  the  terms  and  conditions  contained  in  the  act, 
assumed  and  the  State  and  undertook  the  trust  thereby  granted. 

On  October  11, 1856,  the  State,  by  an  act  of  its  legislature,  author- 
ized the  La  Crosse  and  Milwaukee  Bailroad  Company  to  construct  and 
operate  the  roads  described  in  the  act  of  Congress,  from  Madison  or 
Columbus,  via  Portage  City  to  St.  Croix  river  or  lake,  and  thence  to 
the  west  end  of  Lake  Superior,  and  to  Bayfield ;  and  granted  to  that  com- 
pany, for  the  purpose  of  aiding  such  construction,  and  upon  certain 
terms  and  conditions  not  necessary  to  be  here  set  forth,  all  its  interest 
and  estate,  present  and  prospective,  in  the  lands  granted  by  said  act  of 
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Congress  for  the  benefit  of  the  roads,  between  the  points  and  along  the 
roates  named. 

The  La  Crosse  and  Milwaakee  Company  promptly  accepted  the  grant 
thus  conferred  by  the  State,  upon  the  terms,  conditions,  etc.,  therein 
contained. 

On  October  22, 1850,  the  Commissioner  of  the  General  Land  Office 
issued  an  order  addressed  to  the  registers  and  receivers  of  the  land 
offices  at  Superior  City,  Hudson  and  Eau  Claire,  respectively,  in  the 
Btate  of  Wisconsin,  in  which  he  instructed  them,  among  other  things, 
as  follows: 

Upon  the  filing  in  yonr  ofiSces  of  the  duly  certified  map  of  the  line  of  route  as  '  defi- 
nitely fixed/  of  any  of  the  roads  referred  to  in  the  act  entitled  'An  act  granting  pub- 
lic lands  to  the  State  of  Wisconsin,  to  aid  in  the  construction  of  railroads  in  said 
State,'  approved  June  3,  1856,  yon  will,  without  awaiting  further  instructions  from 
this  office,  cease  to  permit  locations  or  entries  by  pre-emption  or  for  any  purpose 
whatever  of  the  lands  within  fifteen  miles  of  said  route. 

In  March,  1857,  the  La  Crosse  and  Milwauisee  Company,  with  the 
consent  and  approval  of  the  State,  obtained  through  another  act  of  its 
legislature,  transferred  and  conveyed  to  the  St.  Croix  and  Lake  Superior 
Bailroad  Company  all  its  rights  and  privileges  relative  to  the  construc- 
tion of  that  portion  of  the  road  running  northward  from  a  point  of  inter- 
section with  the  St.  Croix  river  or  lake,  to  the  west  end  of  Lake  Supe- 
rior, and  to  Bayfield,  and  in  regard  to  the  use  and  disposal  of  that 
portion  of  the  congressional  grant  applicable  to  such  construction, 
which  had  been  conferred  upon  the  grantor  company  by  the  State 
under  the  act  of  its  legislature,  of  October  11, 1856.  By  the  same 
instrument  the  St.  Croix  and  Lake  Superior  Company  agreed,  on  its 
part,  to  construct  the  designated  roads  north  from  St.  Croix  river  or 
lake  to  the  west  end  of  Lake  Superior,  and  to  Bayfield,  within  ten 
years  from  June  3, 1856,  the  date  of  the  congressional  grant. 

The  map  of  definite  location  of  that  part  of  the  main  line  of  road  from 
Madison  via  Portage  City  to  the  St.  Croix  river  or  lake,  was  filed  by 
the  La  Crosse  and  Milwaukee  Company  September  7,  1857 ;  the  map 
of  definite  location  of  the  main  line  north  from  St.  Croix  river  or  lake 
to  the  west  end  of  Lake  Superior  was  filed  by  the  St.  Croix  and  Lake 
Superior  Company  March  2, 1858,  and  the  map  of  definite  locatiou  of 
the  Bayfield  branch  was  filed  by  the  same  company  July  17,  1858. 
These  several  maps  of  location  were  filed  under  the  provisions  of  the 
act  of  June  3, 1856. 

That  part  of  the  main  line,  running  from  Portage  to  Tomah — a  dis- 
tance of  about  sixty-one  miles — was  constructed  by  the  La  Crosse  and 
Milwaukee  Company  in  the  spring  of  1858,  and  has  been  used  since 
April  of  that  year  for  freight  and  passenger  purposes. 

It  further  appears  that  on  March  I,  1859,  the  Commissioner  of  the 
General  Land  Office  transmitted  to  the  registers  and  receivers  of  the 
several  land  offices  hereinbefore  mentioned,  ^<  for  their  information  in 
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the  matter a  diagram  of  the  district  of  lands  subject  to 

sale"  at  their  respective  offices,  apon  which  had  been  designated  ^'  the 
lines  of  route,  and  the  lines  of  the  six  and  fifteen  miles  limits  of  the 
^  St.  Groix  and  Lake  Superior,'  and  the  Bayfield  line  of  railroads,  to  aid 
in  the  construction  of  which  a  grant  of  lands  was  made  to  the  State  of 
Wisconsin  by  act  of  June  3, 1856,"  and  instructed  them  that,  '^  as  all 
the  vacant  tracts  in  the  odd  numbered  sections^  outside  of  the  six  and 
within  the  fifteen  miles  limits  of  the  roads,  have  been  selected  by  the 
agent  of  the  State,  in  lieu  of  the  lauds  sold  and  pre-empt<id  in  the  alter- 
nate sections  granted  by  the  above  mentioned  act,  such  tracts,  you  will, 
of  course,  continue  to  reserve^  as  heietofore,  from  sale  or  location  for  any 
purpose  whatever." 

This  '^  selection "  by  the  agent  of  the  State  was  not  a  selection  of 
specific  tracts,  in  lieu  of  ascertained  losses  in  the  granted  limits  of  the 
road,  but  appears  to  have  been  simply  the  exercise  of  a  supposed  option 
to  take  indemnity  under  the  act  of  June  3, 1856,  either  from  the  odd  or 
even  numbered  sections,  inasmuch  as  that  act  did  not  specify  which 
should  be  takeu ;  and  it  was  in  view  of  this  designation  by  the  State 
of  the  odd  numbered  sections  outside  of  the  six  and  within  the  fifteen 
miles  limits  of  the  grant,  as  the  source  from  which  its  indemnity  for 
losses  in  the  six  miles  limits  should  be  supplied  (and  not  their  selection 
for  losses  already  sustained),  that  the  Commissioner  ordered  the  local 
officers  to  '^  continue  to  reserve  "  such  odd  numbered  sections ''  from  sale 
or  location  for  any  purpose  whatever."  The  designation  was  in  fact 
made  before  the  several  maps  of  definite  location  of  the  roads  were 
filed,  and  was  apparently  done  merely  as  a  matter  of  information  to  the 
Commissioner  of  the  General  Land  Office,  in  order  that  he  might  know, 
when  such  maps  of  definite  location  should  be  filed,  what  lands  to  with- 
draw from  sale  or  location,  for  the  purpose  of  secuiing  to  the  State  the 
indemnity  privileges  granted  by  the  act  of  Congress. 

It  also  appears  that  after  the  main  and  branch  lines  of  road  were 
definitely  located,  a  large  amount  of  indemnity  lands  was  selected  and 
certified  to  the  State,  under  the  act  of  June  3,  1856,  but  no  part  of  the 
main  line,  except  the  sixty-one  miles  aforesaid,  from  Portage  to  Tomah, 
nor  of  the  branch  line  to  Bayfield,  was  constructed  until  after  the  pas- 
sage of  the  act  of  May  5,  1864,  stcpra^  the  provisions  of  which  we  come 
now  to  notice. 

By  the  first  section  of  that  act  there  was 

granted  to  the  State  of  Wisconsin,  for  the  purpose  of  aiding  in  the  constrnctiou 
of  a  railroad  from  a  point  on  tbo  St.  Croix  river  or  lake,  between  townships  twenty- 
five  and  thirty-one,  to  the  west  end  of  Lake  Superior,  and  from  some  point  on  the 
line  of  said  railroad,  to  be  selected  by  said  State,  to  Bayfield,  every  alternate  section 
of  public  land  designated  by  odd  numbers,  for  t«n  sections  in  width  on  each  side  of 
said  road,  deducting  any  and  all  lands  that  may  have  been  granted  to  the  State  of 
Wisconsin  for  the  same  pnrpose,  by  the  act  of  Congress  of  June  three,  eighteen  hun- 
dred and  fifty-six,  upon  the  same  terms  and  conditions  as  are  contained  in  the  act 
granting  lands  to  the  State  of  Wisconsin,  to  aid  in  the  construction  of  railroads  in 
eaid  State,  approved  June  three,  eighteen  hundred  and  fifty-six. 
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The  second  section  provided  for  the  constraction  of  a  railroad  from 
Tomah  to  the  St  Croix  Eiver  or  Lake,  between  townships  twenty-five 
and  thirty-one,  making  a  like  grant  to  the  State  for  that  purpose,  of 
every  alternate  odd  numbered  section  of  public  land,  for  ten  sections 
in  width  on  each  side  of  said  road,  dedactiug  any  and  all  lands  that 
may  have  been  granted  to  the  State  for  the  same  purpose  by  the  act  of 
June  3, 1856,  upon  the  same  terms  and  conditions  as  are  contained  in 
that  act. 

The  two  sections  are  almost  identical  in  the  language  used,  and  make 
the  same  grant  in  aid  of  each  road.  The  indemnity  limits  were  in- 
creased from  fifteen  to  twenty  miles  iu  each  case,  and  the  indemnity 
selections  were  to  be  made  by  the  State  iu  the  same  manner  and  upon 
like  conditions,  as  were  prescribed  in  the  act  of  June  3, 1856.  It  was 
also  provided  that  no  selection  or  location  should  be  made  in  Heu  of 
lands  received  under  the  grant  of  June  3,  1856,  but  that  such  selection 
and  location  could  be  made  for  the  benefit  of  the  State,  and  for  the 
purposes  stated,  to  supply  any  deficiency,  under  said  grant  of  1856, 
should  any  such  deficiency  exist. 

By  section  three  of  the  act  there  was  granted  to  the  State, 

for  the  parpoBe  of  aiding  in  the  construction  of  a  railroad  from  Portage  City,  Berlin, 
Doty's  Ishind,  or  Fond  da  Lac,  as  said  State  may  determine,  in  a  northwestern  direc- 
tion,, to  Baytield,  and  thence  to  Snperior,  on  Lake  Superior,  every  alternate  section 
of  puhlic  land,  designated  hy  odd  uumhers,  for  ten  sections  in  width  on  each  side  of 
said  road,  upon  the  same  terms  and  conditions  as  are  contained  in  the  act  granting 
lands  to  said  State  to  aid  in  the  construction  of  railroads  in  said  State,  approved 
Jane  third,  eighteen  hundred  and  fifty  six. 

It  will  be  observed  that  this  section  provided  for  the  construction  of 
an  entirely  new  and  distinct  railroad,  different  from  any  of  the  roads 
mentioned  in  the  act  of  1856.  Provision  was  made  for  indemnity  selec- 
tions within  twenty  miles  of  the  line  of  the  road,  upon  conditions  simi- 
lar to  those  prescribed  in  sections  one  and  two  of  the  act,  except  that 
no  reference  was  made  to  deductions  of  lands  granted  by  or  received 
under  the  act  of  1856,  there  having  been  no  grant  as  to  this  road  by 
that  act 

By  section  five,  the  time  limited  for  the  completion  of  the  roads  under 
the  act  of  June  3,  1856,  was  extended  to  a  period  of  five  years  from  and 
after  the  day  of  the  passage  of  this  act. 

By  section  six,  it  was  further  enacted :  That  any  and  all  lands  reserved  to  the 
United  States  hy  any  act  of  Congress  for  the  purpose  of  aiding  in  any  object  of 
internal  improvement,  or  in  any  manner  for  any  purpose  whatsoever,  and  all  mineral 
lands,  be  and  the  same  are  hereby  reserved  and  excluded  from  the  operation  of  this 
act,  except  so  far  as  it  may  be  necessary  to  locate  the  route  of  such  railroads  through 
snch  reserved  lands,  in  which  case  the  right  of  way  only  shall  be  granted,  subject  to 
the  approval  of  the  President  of  the  United  States. 

The  ninth,  and  last  section  provided,  that  if  the  road  mentioned  in  the 
third  section  was  not  completed  within  ten  years  from  the  passage  of 
tlie  ^t,  no  fui*ther  patents  should  issue,  or  sales  be  made  of  the  lands 
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granted  in  aid  thereof,  and  that  sach  lands,  at  that  date  unsold,  should 
revert  to  the  United  States. 

On  March  20,  1865,  the  State  formally  accepted  the  grant  of  1864, 
and  the  benefits  of  the  same  were  subsequently  conferred  upon  three 
different  railroad  companies,  as  follows :  The  St  Croix  and  Lake  Supe- 
rior Company,  as  to  the  road  mentioned  in  the  first  section  thereof; 
the  Tomah  and  St.  Croix  Company,  as  to  the  road  mentioned  in  the 
second  section ;  and  the  Portage,  Winnebago  and  Superior  Company, 
as  to  the  road  mentioned  in  the  third  section. 

The  act  of  the  State  legislature,  conferring  the  grant,  as  to  the  road 
described  in  said  third  section,  upon  the  Portage,  Winnebago  and  Lake 
Superior  Company,  required  that  company  to  construct  the  line  of  said 
road  upon  and  along  a  route  running  from  Portage,  by  the  way  of  Bipoo, 
in  the  county  of  Pond  du  Lac,  and  Berlin,  in  the  county  of  Green  Lake, 
to  Stevens  Point,  and  thence  to  Bayfield,  and  thence  to  Superior,  on 
Lake  Superior.  Congress,  by  act  of  June  2i,  1866  (14  Stat.,  360),  gave 
its  assent  to  this  requirement  of  the  State,  as  to  the  location  of  the 
route  of  said  road,  and  consented  also  to  the  application  of  the  lands 
granted  by  said  third  section  to  the  construction  thereof.  The  road 
was  definitely  located  by  said  Portage,  etc..  Company,  on  the  line  of 
route  thus  prescribed  November  10, 1869.  By  act  of  March  3, 1875  (18 
Stat.,  511),  Congress  gave  its  further  consent  to  a  change  in  the  route 
of  said  road  between  Portage  and  Stevens  Point,  so  as  to  shorten  the 
same.  As  thus  shortened  the  road  was  finally  consti'ucted  from  Port- 
age, direct  to  Stevens  Point,  and  from  thence  to  Ashland,  on  Lake  Su- 
perior, and  it  is  now  owned,  together  with  all  benefits  accruing  under  the 
third  section  of  said  grant  of  1864,  by  the  Wisconsin  Central  Railroad 
Company — the  appellant  here — which  will,  for  convenience,  hereinafter 
be  referred  to  as  the  Central  Company. 

The  St.  Croix  and  Lake  Superior  Company  filed  no  map  of  definite 
location  under  the  act  of  1864,  but  on  April  22, 1865,  the  board  of  di- 
rectors of  that  company  accepted  and  adopted  the  old  line  as  located 
under  the  act  of  1856,  as  the  definite  location  of  its  route  under  the  act 
of  1864,  both  as  to  the  main  line  from. St.  Croix  river  or  lake  to  Superior, 
on  Lake  Superior,  and  as  to  the  Bayfield  branch.  These  roads  have 
been  constructed,  and  are  now  owned  and  operated  by  the  Chicago,  St. 
Paul,  Minneapolis  and  Omaha  Eailway  Company,  hereinafter  referred 
to  as  the  Omaha  Company. 

The  Bayfield  branch  of  the  Omaha  road  as  it  approaches  Lake  Supe- 
rior in  its  northeasterly  course,  approaches  in  a  lateral  direction  the 
line  of  the  Central  Company's  road  as  it  proceeds  in  a  northwesterly 
course  to  Ashland  on  Lake  Superior,  so  that  there  is  an  intersection,  or 
overlapping  of  the  primary  and  indemnity  limits  of  the  Central  Com- 
pany's road,  with  the  primary  and  indemnity  limits  of  said  Bayfield 
branch  of  the  Omaha  road,  both  under  the  act  of  1856,  and  under  the 
act  of  1864. 
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The  lands  here  in  qaestion  are  within  the  ten  miles  granted  limits  of 
the  Central  Company's  road,  and  also  within  that  part  of  the  fifteen 
miles  indemnity  limits  nnder  the  act  of  1856,  of  the  Bayfield  branch  of 
the  Omaha  road,  which  lies  ontside  of  the  enlarged  limits  (from  six  to 
ten  miles)  of  that  branch  under  the  act  of  1804.  They  were  listed  by 
the  Central  Company,  as  we  have  seen,  on  July  2, 1887,  as  having  in- 
ured to  it  as  a  part  of  its  grant  under  the  act  of  1804. 

These  lists  were  held  for  cancellation  by  your  office  upon  the  stated 
ground  that  the  lands  covered  thereby,  having  been  withdrawn  for  in- 
demnity purposes  nnder  the  act  of  1856,  prior  to  the  passage  of  the  act 
of  1864,  were  reserved  for  all  purposes  from  the  grant  under  the  latter 
act  to  the  Wisconsin  Central  Eailroad  Company;  and  the  case  of  the 
Omaha  Company,  decided  by  this  Department,  October  7, 1887  (0  L.  D., 
195),  is  cited  as  authority  for  such  action. 

In  that  case,  wherein  the  Wisconsin  Central  Company  was  not  a 
party  to  the  record,  and  was  not  heard  upon  the  questions  decided,  it 
was  held  by  my  predecessor,  Secretary  Lamar, 

that  fehe  lands  within  the  fifteen  miles  lissits  of  the  withdrawal  nnder  the  act  of  1856 
were  reserved  from  the  grant  nnder  the  act  of  1864,  in  favor  of  the  Wisconsin  Cen- 
tral Company,  and  that  the  Omaha  Company  is  entitled  to  the  whole  of  the  desig- 
nated sections  within  the  six  miles  limits,  and  to  ho  indemnified  for  losses  therein 
oat  of  the  designated  sections  within  the  fifteen  miles  limits,  to  the  exclusion  of  the 
other  company,  as  fnlly  as  though  the  grant  to  it  had  never  been  made. 

The  alleged  grounds  of  this  appeal,  substantially  slated,  are : 

First :  That  the  act  of  May  5, 1804,  operated  as  a  repeal  of  the  act  of 
June  3, 1850,  except  as  to  rights  actually  vested  thereunder  when  the 
act  of  1864  was  passed,  and  that,  in  view  of  such  repeal,  the.  respective 
rights  of  the  Omaha  and  Central  Companies  date  from  and  exist  only 
under  and  by  virtue  of  the  act  of  1804. 

ISecond :  That  when  the  line  of  the  Central  Company's  road  was  def- 
initely located  in  November  1809,  the  lands  here  in  question,  though 
having  been  previously  withdrawn  and  reserved  for  indemnity  purposes 
of  the  Bayfield  branch  of  the  Omaha  road,  under  the  act  of  1850,  were 
not  for  that  reason  in  such  a  state  of  reservation  as  served  to  except 
and  exclude  them  from  the  operation  of  the  grant  under  the  third  sec- 
tion of  the  act  of  1804. 

It  is  proper  here  to  state  that  on  Jebruary  12, 1884,  an  agreement 
was  made  by  the  Omaha  and  Central  Companies,  a  copy  of  which  is  on 
file  in  this  record,  by  which  an  amicable  a<ljustment  was  made  of  all 
controversy  existing  between  the  said  companies,  relative  to  the  lands 
in  the  overlapping  limits  of  the  several  grants  under  the  acts  of  1856 
and  1804.  By  the  twelfth  section  of  that  agreement,  it  is  stipulated 
that  the  Central  Company  shall  have  all  the  lands  in  the  overlap,  lying 
east  of  the  easterly  ten  miles  limit  of  the  Bayfield  branch  of  the  Omaha 
road  and  northeast  of  the  westerly  ten  miles  limit  of  the  Central  Com- 
pany's  road.  The  lands  in  question  are  covered  by  said  twelfth  section, 
and  there  is  therefore  no  controversy  between  these  companies  relative 
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to  tbe  same.  The  controversy  here  is  solely  between  tlie  United  States 
and  the  Central  Company. 

Tiie  case  has  been  argned  with  great  earnestness  by  counsel  for  the 
company,  both  orally  and  by  printed  brief,  and  I  have  sought  to  give  it 
that  careful  consideration  which  is  due  to  the  importance  of  the  ques- 
tions presented. 

It  is  reasonably  clear,  I  think,  that  by  the  aot  of  June  3, 1856,  Gou- 
gress  intended  to  provide  for  the  construction  of  one  continuous  line  of 
railroad  from  Madison  or  Columbus,  vm  Portage  City  and  the  St.  Croix 
river  or  lake,  to  the  west  end  of  Lake  Superior,  and  to  Bayfield;  or,  at 
any  rate,  that  the  construction  of  such  continous  line  of  road,  by  one 
company,  was  rendered  possible  by  that  act.  It  is  also  clear  to  my 
mind,  that  the  act  of  1864  was  intended  to  destroy,  and  did  destroy,  the 
continuity  of  the  line  provided  for  or  made  possible  by  the  act  of  1856. 

It  should  be  stated  in  this  connection,  that  prior  to  the  passage  of 
the  act  of  1864  the  grant  under  the  act  of  1S56,  either  by  express  grant 
from,  or  with  the  approval  of  the  State,  had  been  allotted  to  and  the 
rights  thereunder  become  vested  in  several  different  companies  (over 
three  in  number)  for  the  construction  of  as  many  separate  and  distinct 
portions  of  the  line  of  road  therein  described. 

Instead,  therefore,  of  making  an  enlarged  or  additional  grant  for  the 
one  entire  and  continuous  line  described  in  the  act  of  1856,  the  act  of 
1864,  apparently  recognizing  and  ai)proving  the  scheme  theretofore 
adopted  by  the  State,  destroyed  the  continuity  of  the  grant^under  the 
former  act,  and  divided  the  whole  line  of  road  into  three  distinct  parts; 
making  enlarged  grants  of  land,  with  increased  indemnity  limits,  in  aid 
of  each  of  the  two  unconstructed  parts,  namely,  from  Tomah  to  the  St. 
Croix  river  or  lake,  and  from  that  point  to  Lake  Superior,  and  to  Bay- 
field, but  not  legislating  as  to  the  third  part,  from  Madison  to  Tomah, 
the  greater  portion  of  which,  as  we  have  seen,  had  already  been  con- 
structed. 

There  are  no  express  words  of  repeal  used  in  the  act  of  1864,  nor  is 
there  in  my  judgment,  such  positive  repugnancj'  between  the  essential 
provisions  of  the  two  acts,  that  they  can  not  stand  together.  It  is  a  well 
settled  principle  of  the  law,  that  repeals  by  implication  are  not  favored, 
and  are  never  allowed,  except  in  cases  where  inconsistency  and  repug- 
nancy are  plain  and  unavoidable.  Potter's  Dwarris  on  Statutes,  156; 
McCool  V.  Smith,  1  Black  (U.  S.),  470.  Ordinarily,  express  language  is 
used  when  arepejil  is  intended,  and  in  the  absence  of  such  express  re- 
peal none  will  be  declared,  unless  the  two  acts  are  irreconcilably  incon- 
sistent; and  then  only  to  the  extent  of  such  irreconcilable  conflict. 
The  implication  of  repeal  must  be  a  necessary  one,  and  when  two  acts 
can  be  reconciled  by  a  fair  and  reasonable  construction,  it  must  be 
done.  "If  two  statutes  on  the  same  subject  can  stand  together  without 
destroying  the  evident  intent  and  meaning  of  the  later  one,  there  will 
be  no  repeal."  Sedgwick  on  Statutory  Construction,  98.  In  McCool  r. 
Smith,  Bupra^  it  was  said  by  the  supreme  court,  that  "a  repeal  by  im- 
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plication  is  not  favored ;  the  leaning  of  the  courts  is  against  the  doc- 
trine, if  it  be  possible  to  reconcile  the  two  acts  of  the  legislatare  to- 
gether. ^    See  also  case  of  *<  The  Distilled  Spirits/^  11  Wall.,  356. 

Applying  to  the  act  of  1864  the  principle  of  construction  thus  enun- 
ciated, I  see  nothing  in  the  provisions  of  that  act  so  repugnant  to,  or 
irreconcilably  inconsistent  with  the  main  features  of  the  act  of  1856,  as 
to  warrant  me  in  holding  that  the  one  was  intended  by  Congress  to 
operate  as  a  repeal  of  thd  other.  On  the  contrary,  the  more  natural 
and  reasonable  conclusion  to  be  drawn  from  a  careful  comparison  of  the 
two  acts  is,  it  seems  to  me,  that  Congress  intended  the  grant  of  1864  to 
be  auxiliary  to,  and  in  aid  of  the  general  and  main  purpose  of  the  grant 
of  1856,  as  to  the  roads  common  to  both;  and,  without  impairing  any 
rights  acquired  or  vested  under  the  act  of  1856,  to  destroy  for  the  fu- 
ture the  continuity  of  the  one  line  of  road  rendered  possible  of  con- 
struction by  that  act,  and  to  make  the  coterminous  principle,  except  as 
to  rights  already  vested,  applicable  to  the  unconstructed  portions  of 
such  line.  The  act  of  1864,  if  at  all  repugnant  to  the  act  of  1856,  is 
only  so  to  the  extent  that  it  abrogates  the  continuous  principle  which 
it  was  possible  to  have  been  applied  to  the  grant  under  the  former  act, 
and  substitutes  instead  thereof  the  coterminous  principle  as  to  the  roads 
yet  to  be  constructed.  This,  in  effect,  it  may  be  said,  had  already  been 
done  by  the  State  in  conferring,  in  the  manner  stated,  the  grant  of  1856 
upon  several  different  companies,  for  the  construction  of  separate  and 
distinct  portions  of  the  road  therein  described ;  and  to  that  extent  only, 
in  my  judgement,  can  it  be  held  that  the  later  act,  by  implication,  re- 
pealed the  former. 

But,  furthermore,  it  seems  to  me  that  the  fifth  section  of  the  act  of 
1864  furnishes  a  conclusive  argument  against  the  theory  of  repeal  by 
implication.  By  that  section  the  time  fixed  and  limited  in  the  act  of 
1856  for  the  completion  of  the  roads  therein  mentioned  was  extended 
for  the  period  of  five  years  from  the  date  of  the  act.  It  will  be  observed 
that  it  was  the  time  fixed  and  limited  in  the  act  of  1856  which  was  extended 
by  the  act  of  1864.  Now,  it  can  not  be  reasonably  claimed  that,  if  Con- 
gress intended  the  act  of  1864  to  operate  as  a  repeal  of  the  act  of  1856, 
and  that  the  rights  of  the  State  as  to  all  roads  mentioned  in  the  later 
act  should,  in  common,  date  from  and  exist  only  under  that  act,  it  would, 
in  the  same  breath,  have  "extended  ^  the  time  fixed  for  the  completion 
of  the  roads,  in  the  very  act  intended  to  be  repealed.  It  is  hardly  proba- 
ble that  Congress  would  in  a  repealing  act  undertake  to  extend  the 
time  fixed  for  the  accomplishment  of  a  certain  purpose,  in  the  act  re- 
pealed. It  is  much  more  reasonable  to  suppose,  in  this  instance,  that 
if  Congress  had  intended  the  act  of  1864  as  a  repeal  of  the  act  of  1856, 
a  new  limitation  of  time  for  the  completion  of  the  roads,  entirely  dis- 
tinct from  and  independent  of  that  fixed  in  the  act  of  1856,  would  have 
been  prescribed  in  the  repealing  act.  But  instead  of  this,  Congress  ex- 
tended the  time  fixed  in  the  act  of  1856  for  the  completion  of  the  roads  men- 
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tioDed  in  both  acts,  thus  necessarily  implying  acoutinuance  in  force,  as 
to  those  roads,  of  the  material  provisions  of  the  act  of  1856;  while,  as 
to  the  road  mentioned  only  in  the  act  of  1864  (now  the  Wisconsin  Cen- 
tral), a  new  limitation  of  time  is  prescribed  for  its  completion,  to  wit, 
ten  years  from  the  date  of  that  act  (See  Sec.  9,  act  1864).  The  rea- 
sonable, and,  to  my  mind,  almost  irresistible  conclusion,  is  that  Con- 
gress did  not  intend  by  the  act  of  1864  to  repeal  the  act  of  1856,  except 
probably  to  the  extent  hereinbefore  indicated,  but  that  by  the  latter 
act  an  enlarged  grant  of  lands,  with  increased  indemnity  limits,  was 
given  to  the  State  for  each  of  the  roads  common  to  both  acts,  and  a 
distinct  and  independent  grant  was  made  to  the  State,  with  similar  in- 
demnity privileges,  for  the  road  not  mentioned  in  the  former  act;  that 
the  rights  of  the  State  and  its  transferees,  rdativeto  the  last  mentioned 
granty  date  from  and  exist  only  under  the  act  of  1864,  while  the  rights 
of  the  State  and  its  transferees  relative  to  the  roiids  common  to  both 
acts,  respectively,  date  from  and  exist  under  and  by  virtue  of  both  acts. 

Beference  is  made  by  counsel  for  the  company  to  what  is  known 
as  << The  St.  Croix  Land  Case"  (Madison  and  Portage  Bailroad  Com- 
pany V.  The  Northern  Wisconsin  Railway  Company  and  others  not  re- 
ported), decided  in  1879,  in  the  circuit  court  of  the  United  States  for 
the  western  district  of  Wisconsin,  in  which  Mr.  Justice  Harlan,  sitting 
with  Judges  Drummond  and  Bunn,  delivered  the  opinion  of  the  court. 
This  opinion  is  referred  to  and  relied  upon,  as  having  established  in 
that  case  the  principle  now  contended  for.  The  case  was  carried  to  the 
supreme  court  on  appeal,  but  the  matters  in  dispute  therein  having 
been  compromised  by  the  parties,  the  appeal  was  not  prosecuted  to  a 
final  hearing. 

I  do  not,  however,  understand  the  decision  of  the  circuit  court  in  that 
case  as  holding,  that  the  act  of  1864  operated  as  a  repeal  of  that  of  1856. 
True,  some  of  the  expressions  used  by  Justice  Harlan,  in  delivering  the 
opinion,  when  considered  by  themselves,  point  in  that  direction,  but,  at 
the  same  time,  other  expressions  were  used  in  the  opinion  which  point 
to  the  opposite  conclusion,  and  it  must  be  borne  in  mind  that  the  pre- 
cise question  here  presented  was  not  involved  in  that  case.  The  real 
contention  in  that  case  was  that,  notwithstanding  the  act  of  1864,  the 
continuous  principle  should  be  applied  to  the  adjustment  of  the  grant 
under  the  act  of  1856,  as  to  all  lands  embraced  within  the  prescribed 
limits  of  that  grant,  in  favor,  as  well  of  those  portions  of  the  main  line 
of  road,  constructed  after  the  act  of  1864,  as  of  that  portion  from  Port- 
age to  Tomah,  which  was  constructed  prior  to  the  passage  of  that  act. 
The  court  decided  against  this  contention  and  dismissed  the  complain- 
ant's bill  and  the  cross-bills  filed  in  the  case,  holding 

that  the  purpose  of  the  act  of  1864  was  to  break  the  continuity  of  the  original  main 
line,  from  Tomah  via  St.  Croix  River  or  Lake,  to  the  west  end  of  Lake  Superior,  and 
to  Bayfield,  and  devote  to  the  construction  of  separate  and  distinct  portions  of  that 
line  an  increased  quantity  of  lands  beyond  the  amount  granted  by,  or  which  ooald 
have  been  made  available  under  the  act  of  1856 ; 
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and  further,  that  by  its  acceptance  of  the  grant  of  1864,  the  State 
boand  itself  to  an  administration  of  the  grant  upon  the  coterminous 
theory,  except  as  to  rights  acquired  or  vested  by  virtue  of  the  act  of 
1856,  and  the  proceedings  subsequently  had.  The  opinion  does  not  in 
my  judgment  sustain  the  contention  of  counsel  here,  nor  do  I  see  any- 
thing in  it  which  can  be  considered  as  really  antagonistic  to  the  views 
I  have  herein  expressed.  These  views,  moreover,  are  in  harmony  with 
the  previous  rulings  of  this  Department  in  matters  relating  to  the  con- 
struction of  said  acts  of  1856  and  18*>4  (Wisconsin  Eailroad  Farm  Mort- 
gage Land  Company,  5  L.  D.,  81 }  Chicago,  St.  Paul,  MinneaiH>lis  and 
Omaha  By.  Co.,  6  L.  D.,  195;  case  of  the  same  company,  9  L.  D.,  221; 
and  another  case  of  the  same  company,  9  L.  D.,  483),  and  the  conclusion 
arrived  at  is  fully  sustained,  in  my  opinion,  by  the  case  of  Schulenberg 
f .  Harriman,  21  Wall.,  44,  in  which  the  supreme  court  had  under  con- 
sideration the  same  two  acts  of  Congress  out  of  which  the  present  con- 
troversy has  grown,  and  wherein  they  are  spoken  of  and  treated  by  the 
court,  as  separate  grants,  the  main  provisions  of  which,  respectively, 
were  then  (1874)  still  in  force. 

My  conclusion,  therefore,  is  that  the  act  of  1856  is  not  repealed  by  the 
act  of  1864. 

This  brings  me  to  a  discussion  of  the  other  question  presented  by  the 
appeal,  namely,  as  to  whether  the  lands  in  controversy  were  reserved 
from  the  grant  of  1864  to  the  Wisconsin  Central  road.  It  has  been 
already  shown  that  these  lands  were  ovdered  with^drawu  from  entry  or 
location  by  the  Commissioner  of  the  General  Laud  Office,  October  22, 
1856 ;  and  that  on  March  1, 1859,  after  the  routes  of  the  roads  had 
been  definitely  fixed  under  the  act  of  June  3, 1856,  a  further  order  was 
made  by  the  Commissioner,  directing  the  local  officers  to  ^^  continue  to 
reserve"  as  theretofore,  the  *^  vacant  tracts  in  the  odd  numbered  sec- 
tions outside  of  the  six  miles  and  within  the  fifteen  miles  limits  of  the 
roads."  These  lands  are  covered  by  this  order  of  reservation  which 
was  in  full  force  when  the  act  of  1864  was  pas8e<l,  and  remains  to  this 
day  unrevoked  by  executive  direction. 

It  is  earnestly  contended  by  counsel  that  this  was  not  such  a  reser- 
vation as  served  to  exclude  the  lands  embraced  therein  from  the  oper- 
ation of  the  act  of  1864;  and  in  support  of  this  contention  it  is  argued 
that  a  withdrawal  for  indemnity  purposes  confers  no  vested  right  to  the 
land,  but  only  a  right  of  selection,  which  may  be  defeated  by  a  subse- 
quent grant,  and  the  right  thus  become  <^  a  mere  barren  right." 

It  may  be  fully  conceded,  so  far  as  this  case  is  concerned,  that  an 
executive  withdrawal  of  lands  for  indemnity  purposes,  constitutes  no 
bar  to  a  subsequent  grant  by  Congress  of  the  same  lands.  That  is  not 
the  question  here  presented.  The  question  is  whether  Congress  did  not, 
by  the  sixth  section  of  the  act  of  1864,  expressly  exclude  and  intend  to 
exclude,  the  lands  now  in  controversy  from  the  operation  of  that  act. 
By  that  section  it  was  enacted  <<  that  any  and  all  lands  reserved  to  the 
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United  States  by  any  act  of  GoDgrcss,  for  the  purpose  of  aiding  in  any 
object  of  internal  improvement,  or  in  any  manner  for  any  purpose  what- 
soever,^^ should  be  "  reserved  and  excluded  "  from  the  operation  of  the 
act.  Now  while  these  lands,  (being  within  the  indemnity  limits  of  the 
grant  of  1856)  had  not  been,  at  the  date  of  the  grant  of  1864,  strictly 
speaking,  reserved  by  "  act  of  Congress  ^  for  purposes  of  **  internal  im- 
provement," they  had  been  prior  to  that  date,  reserved  by  competent 
authority  to  the  United  States,  in  order  that  the  purposes  of  the  grant 
of  1856,  might,  in  all  respects,  be  fully  accomplished.  They  were  essen- 
tially "  reserved  lands  "  at  the  date  of  the  grant  of  1864.  It  is  not 
necessary  that  they  should  have  been  reserved  by  "act  of  Congress," 
or,  for  purposes  of  "internal  improvement."  The  excepting  section  of 
the  act  of  1864  was  made  so  broad  and  comprehensive  as  to  cover  "  all 
lands  reserved " "  »n  any  manner  for  any  purpose  whatso- 
ever." It  cannot  be  questioned  that  these  lands  were  by  competent 
authority  axstually  "  reserved  to  the  United  States,"  from  sale,  entry,  or 
location,  and  that  they  were  so  reserved  in  consequence  of  the  act  of 
1856^  and  for  the  purpose  of  securing  to  the  State  the  indemnity  privi- 
leges granted  by  that  act.  They  were  reserved  to  the  government  to  en- 
able it  to  carry  into  eff'ect  the  provisions  of  the  act  of  1856,  granting  cer- 
tain lands  for  railroad  purposes,  and  the  right  to  select  indemnity  for 
lands  lost  in  place,  and  were  therefore,  in  the  full  sense  of  that  term, 
reserved  for  purposes  of  "  internal  improvement."  Congress,  when  it 
made  the  grant  of  1864,  was,  presumably  perfectly  familiar  with  all  the 
proceedings  prior  to  thiit  date  under  the  act  of  1856  and  must  have 
known  of  said  reservation  for  indemnity  purposes  under  that  act.  The 
words  used  in  the  sixth  section  of  the  act  of  1864  point  almost  directly 
to  the  grant  of  1856  and  the  executive  reservation  thereunder.  Cer- 
tainly, more  expressive  or  comprehensive  words  could  not  have  been 
used  if  Congress  had  been  legislating  with  special  reference  to  such 
previous  grant  and  reservation. 

I  must,  therefore,  hold  that  the  lands  in  question,  having  been  pre- 
viously reserved  in  the  manner  stated,  for  indemnity  purposes  under 
the  act  of  1856,  were  by  the  sixth  section  of  the  act  of  1864  expressly 
"  reserved  and  excluded  "  from  the  grant  made  by  the  third  "Section  of 
that  act.  And  the  principle  thus  enunciated  is  not  without  high 
authority  to  sustain  it. 

The  general  doctrine  that  lands  reserved,  or  otherwise  disposed  of  or 
appropriated  in  any  manner  for  any  specific  purpose  by  competent 
authority,  are  not  to  be  considered  as  included  in  a  subsequent  grant 
by  Congress,  is  old  and  well  established.  A  long  line  of  decisions  by  the 
supreme  court  support  the  doctrine,  and  it  is  needless  here  to  refer  to 
such  decisions  at  length.  As  bearing  directly,  however,  upon  the  pre- 
cise question  now  under  consideration,  which  is  novel  in  respect  to  the 
purposes  for  which  the  reservation  was  made,  the  case  of  Wolcott  v. 
Dis  Moines  Navigation  and  B.  II.  Co.  (5  Wall.,  681),  is  one  in  point. 
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The  question  presented  in  that  case  involved  the  construction  of  a 
grant  of  lands  made  hj  Congress  to  the  State  of  Iowa,  May  15, 185G 
(11  Stat.,  9),  for  the  purpose  of  aiding  in  the  construction  of  certain 
railroads  therein  mentioned,  which  contained  an  excepting  proviso 
couched  in  almost  the  identical  language  used  in  section  six  of  said  act 
of  May  5, 1864.  Prior  to  the  date  of  that  grant,  to  wit,  on  August  8, 
1846,  Congress  had  made  a  grant  of  certain  lands  to  the  Territory  of 
Iowa  for  the  purpose  of  aiding  in  the  improvement  of  the  Des  Moines 
river  "  from  its  mouth  to  Eaccoon  Fork."  The  grant  was  of  "one  equal 
moiety,  in  alternate  sections,  of  the  public  lands,"  to  be  "  selected " 
within  the  territory,  "in  a  strip  live  miles  in  width  on  each  side  of  said 
river."  The  question  arose  as  to  whether  the  grant  embraced  lands 
along  the  whole  length  of  the  river,  or  only  up  to  the  point  where  the 
Baccoon  Fork  flowed  into  it.  This  question  gave  rise  to  great  dispute 
and  extended  discussion,  pending  which  the  land  department  ordered 
a  withdrawal  from  sale  of  lands  above  as  well  as  below  the  Kaccoon 
Fork.  The  question  finally  came  before  the  supreme  court  in  the  case 
of  Dubuque  and  Pacific  Railroad  Company  v.  Litchfield  (23  How.,  66), 
and  it  was  there  decided  that  the  grant  of  1846  did  not  extend  above 
the  Baccoon  Fork.  One  of  the  roads  under  the  grant  of  May  15, 1856, 
to  the  State  of  Iowa,  was  located  through  the  lands  above  Eaccoon 
Fork,  which  were  embraced  within  the  withdrawal  previously  made 
under  the  river  grant  of  1846.  The  question  in  the  Wolcott  case  was 
whether  the  lands  included  in  said  withdrawal  above  the  Eaccoon  Fork 
passed  to  the  State  under  the  railroad  grant,  as  far  as  embraced 
within  its  limits,  or  whether  they  were  excluded  from  the  operation  of 
that  grant  as  "  reserved  lands  "  by  reason  of  the  excepting  proviso 
therein.  It  was  admitted  that  the  railroad  grant  covered  the  tract 
there  in  question,  unless  excluded  by  this  proviso.  The  court  held 
that,  notwithstanding  the  aforesaid  withdrawal  of  the  lands  had  been 
made  under  the  wrongful  supposition  that  they  were  embraced  in  the 
river  grant,  yet  the  withdrawal,  having  been  made  by  competent 
authority,  constituted  such  a  reservation  of  the  lands  as  served  to  ex- 
clude them  from  the  railroad  grant,  by  reason  of  the  excepting  proviso 
in  the  act  making  that  grant. 

It  is  contended  by  counsel,  that  this  case  is  not  an  authority  on  the 
question  here  presented,  because  the  withdrawal  therein  mentioned  was 
not  a  withdrawal  for  indemnity  purposes.  But,  in  my  judgment,  this 
contention  is  unsound.  True,  that  withdrawal  was  not  made  for  indem- 
nity purposes,  but  it  was  rendered  none  the  more  effective  for  that 
reason,  as  a  reservation  of  the  lands  covered  by  it.  It  was  a  withdrawal 
of  lands  which  Congress  in  fact  had  never  contemplated  should  be  with- 
drawn under  the  river  grant,  and  was  made  only  for  a  supposed  pnr- 
X>ose,  or  by  reason  of  a  grant  supposed  to  exist,  but  w^hich  did  not  exist. 
In  other  words,  it  was  a  withdrawal  improperly  made,  under  a  supposed 
grant  which  in  fact  had  no  existence.     The  withdrawal  here  in  ques- 
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tion  was  in  all  respects  properly  made,  and  was  for  a  specidc  purpose, 
under  a  grant,  not  merely  supposed  to  exist,  but  which  did  exist.  It 
seems  to  me,  therefore,  that  the  Wolc&tt  case  is  authority  directly  in 
point,  and  must  be  considered  as  conclusive  of  this  question.  That  case 
was  decided  in  1866,  and  the  doctrine  therein  announced  has  been  since 
repeatedly  affirmed  by  the  supreme  court  Williams  v.  Baker  (17 
Wall.,  144) ;  Homestead  CJompany  v.  Valley  Railroad  (Id.,  153) ;  Wolsey 
V.  Chapman  (101  U.  8.,  755) ;  and  numerous  other  cases.  In  each  of 
these  cases,  specially  cited,  the  Wolcott  decision  wasdiscussed  at  some 
length,  and  the  principle  therein  laid  down  expressly  reiterated. 

Beference  is  made  by  counsel  to  the  Kansas  Pacific  case  (112  U.  S.,  414), 
and  the  cases  of  United  States  v.  Southern  Pacific  Railroad  Company, 
and  United  States  i^.Colton  Marble  and  Lime  Company,  recently  decided 
in  the  circuit  court  of  the  southern  district  of  California,  and  reported 
in  39  Fed.  Rep.,  132,  as  authority  opposed  to  the  views  I  have  herein 
expressed.  I  do  not  so  understand  these  cases.  In  the  Kansas  Pacific 
there  was  an  order  of  withdrawal  made  in  March,  1863,  nearly  three 
years  before  any  location  of  the  route  of  the  road  had  been  made,  of 
lands  lying  within  ten  miles  of  certain  lines  marked  on  a  diagram  by 
the  Commissioner  of  the  General  Land  Office,  as  ^'  the  probable  lines  " 
of  the  road  and  its  branches.  As  a  matter  of  fact  the  withdrawal  thus 
made  did  not  cover  the  lands  in  controversy,  and  any  reference  thereto 
was  therefore  unnecessary  to  the  decision  in  that  case.  The  court,  how- 
ever, spoke  of  it  as  having  ^*  affected  no  rights  which  without  it  would 
have  been  acquired  to  the  lands,"  and  as  in  no  way  controlling  the  sub- 
sequent grant  thereof,  evidently  treating  it,  because  made  at  the  time 
and  in  the  manner  stated,  as  not  amounting  to  a  withdrawal  for  any 
purpose,  but  being  a  mere  nullity — having  no  effect  whatever.  And 
this  is  in  accord  with  the  doctrine  announced  in  Van  Wyck  v,  Kiievals 
(106  U.  S.,  360-^66-7). 

In  the  cases  cited  from  39  Federal  Reporter,  the  question  here  pre- 
sented was  not  considered  or  decided  by  the  circuit  court.  The  grants 
there  under  consideration  were  the  grants  to  the  Atlantic  and  Pacific 
Railroad  Company,  and  to  the  Southern  Pacific  Railroad  Company, 
made  by  the  same  act  (July  27, 1866, 14  Stat.,  292) ;  and  the  grant  to 
the  latter  company  made  by  section  twenty-three  of  the  act  of  March  3, 
1871  (16  Stat.,  573),  which  latter  act  contains  the  proviso  ^^  that  this 
section  shall  in  no  way  affect  or  impair  the  rights,  present  or  prospec- 
tive, of  the  Atlantic  and  Pacific  Railroad  Company,  or  any  other  rail- 
road company.''  This  was  the  proviso  construed  by  the  court  in  those 
cases,  and  in  respect  thereto  it  was  held  that  it  did  not  include  un- 
selected  lands  within  the  indemnity  limits  of  the  grant  to  the  Atlantic 
and  Pacific  Company,  because  that  company  had  no  right,  prior  to  se- 
lection, to  any  particular  tract  of  land  in  such  indemnity  limits ;  and 
the  lands  there  in  question,  never  having  been  selected  by  the  Atlantic 
and  Pacific  Company,  were  held  not  to  have  been  excepted  from  the 
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grant  to  the  Southern  Pacific  Company,  by  reason  of  anything  con- 
tained in  said  proviso.  That  was  a  very  different  question  from  the  one 
arising  in  this  case. 

The  farther  contention  of  counsel  is  that  if  the  act  of  1864  operated 
upon  the  indemnity  limits  of  the  grant  of  1S56,  so  as  to  turn  four  miles 
of  those  limits  into  place  limits  under  the  grant  of  1864,  in  favor  of 
the  roads  common  to  both  acts,  it  must  also,  in  like  manner,  operate 
in  favor  of  the  Wisconsin  Central  road,  which  takes  its  grant  only  under 
the  third  section  of  the  act  of  1864,  so  as  to  turn  the  remaining  five 
miles  of  those  old  indemnity  limits  embraced  within  the  overlap  or 
intersection  of  the  ten  miles,  limits  of  the  latter  road,  into  place  limits 
under  its  grant.  It  is  obvious  that  such  a  result  does  not  necessarily 
follow  from  the  premises  stated.  By  the  act  of  1864,  as  we  have  seen, 
an  enlarged  grant  was  made  for  the  roads  common  to  that  act  and  the 
act  of  1856.  Whereas,  the  place  limits  of  the  grant  of  1856  were  six 
miles  and  the  indemnity  limits  fifteen  miles,  they  were  increased  by  the 
act  of  1864,  the  place  limits  to  ten  miles  and  the  indemnity  limits  to 
twenty  miles.  Congress  must  necessarily  have  intended  that  the  grant 
of  1864  should  thus  operate,  otherwise  its  object  mighthave  been  wholly 
defeated,  by  the  adoption  of  the  old  line  under  the  act  of  1856,  as  the 
line  of  road  under  the  act  of  1864.  The  acceptance  of  this  increased 
grant  of  1864  by  the  State  amounted  also  to  an  express  consent  on  its 
part  that  the  grant  should  so  operate.  The  State  willingly  took  the 
four  miles  additional  place  limits,  making  ten  miles  in  all,  instead  of  six, 
and  the  five  miles  additional  indemnity  limits,  making  twenty  miles  in 
all,  instead  of  fifteen.  In  lieu  of  the  four  miles  of  the  old  indemnity 
limits  thus  changed  into  place  limits.  Congress  gave  five  miles  addi- 
tional indemnity  limits.  The  purpose  of  the  indemnity  reservation 
under  the  act  of  1856,  as  to  those  four  miles,  ceased  to  exist,  therefore, 
upon  the  acceptance  by  the  State  of  the  grant  of  1864 ;  and  at  the  date 
when  the  line  of  road  became  '^  definitely  fixed"  under  that  grant,  there 
was  really  no  reservation  for  indemnity  purposes  in  force  as  to  such 
four  miles.  This  is  true  of  all  the  roads  which  derive  their  rights  from 
both  acts,  while  as  to  the  Wisconsin  Central  road,  which  takes  its  grant 
only  under  the  third  section  of  the  act  of  1864,  an  entirely  different 
state  of  things  exists,  presenting  a  very  different  question.  The  rights 
of  this  road  date  from  and  exist  only  under  and  by  virtue  of  the  act  of 
1864,  and  must  be  determined  by  a  construction  of  that  act. 

Entertaining  these  views,  I  must  afiirm  the  decision  which  is  the 
subject  of  this  appeal. 
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ADDITIO^^AIi  HOMESTEAD  ENTRY— ACT  OF  MARCH  »,  1880. 

John  E.  Canon. 

A  homestead  entry  made  in  conformity  with  all  legal  requirements  Ia  sufficient  to  in- 
vest the  entry  man  with  the  '' ownership '' requisite  to  an  additional  entry  of 
oonti|;uons  land  under  section  5,  act  of  March  2, 18B9. 

The  right  to  make  snch  additional  entry,  accorded  upon  a  pending  application,  may 
be  treate<l  as  a. preferred  right  if  exercised  within  a  specified  period  after  notice 
of  decision. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  25, 1890. 

I  have  considered  your  office  decision  of  December  4, 1888,  rejecting 
the  application  of  John  B.  Canon  to  make  adjoining  farm  homestead 
entry  under  section  2289,  United  States  Eevised  Statutes,  of  the  SW.  J 
SE.  i,  Sec.  8,  T.  15  K,  R.  1  W.,  Vancouver,  Washington  Territory. 

It  appears  that  (Janou  made  homestead  entry.  No.  7242,  March  9, 
1885,  for  the  S.  J  NB.  i  and  NW.  J  SE.  ^  said  Sec.  8,  at  the  Olympia 
office,  and  it  was  for  this  reason  that  your  office  rejected  his  application, 
now  before  me  on  appeal. 

It  will  be  seen  that  the  land  proposed  to  be  entered  is  contiguous  to 
that  of  claimant's  entry  of  March  9, 1885. 

Section  five  of  the  act  of  March  2, 1889,  provides  as  follows : 

That  any  homestead  settler,  who  has  heretofore  entered  less  than  one-qnarter  sec- 
tion of  land,  may  enter  other  and  additional  land  lying  contiguous  to  the  original 
entry,  which  shall  not,  with  the  land  first  entered  and  occupied,  exceed  in  the  aggre- 
gate one  hundred  and  sixty  acres,  without  proof  of  residence  upon  and  cultivation  of 
the  additional  entry ;  and  if  final  proof  of  settlement  and  cultivation  has  heen  made 
for  the  original  entry,  when  the  additional  entry  is  made,  then  the  patent  shall  issue 
without  further  proof :  Provided,  That  this  section  shall  not  apply  to  or  for  the  benefit 
of  any  person  who  at  the  date  of  making  application  forentry  hereunder  does  not  own 
and  occupy  the  lands  covered  by  his  original  entry :  And  provided^  That  if  the  original 
entry  should  fail  for  any  reason,  prior  to  patent  or  should  appear  to  be  illegal  or 
fraudulent,  the  additional  entry  shall  not  be  permitted,  or  if  having  been  initiated 
shall  be  canceled. 

The  proviso  in  section  five  of  this  act  states,  that  the  benefit  of  this 
section  shall  not  apply  to  or  for  any  person  who  at  the  date  of  making 
application  for  entry  does  not  "  own  and  occupy  ^  the  lands  covered  by 
his  original  entry.  But  the  first  part  of  the  section,  using  the  words, 
namely :  <^  That  any  homestead  settler  who  hoA  heretofore  entered  less 
than  one-quarter  section  of  land,  may  enter  other  and  additional  land 
lying  contiguous  to  the  original  entry ; "  also  that  **  if  final  proof  of 
settlement  •  ♦  •  has  been  made  for  the  original  entry,  when  the 
additional  entry  is  made,  then  the  patent  shall  issue  without  proofs — 
indicates  the  meaning,  and  proper  construction  of  the  statute. 

Taking  the  whole  of  section  five  together,  the  evident  intendment  of 
Congress  on  the  passage  of  the  act  was  that  an  entry  duly  made  with 
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all  formal  requiremeDts  shall  be  considered  as  investing  the  entrymau 
with  the  ^'  ownership,"  as  contemplated  by  the  proviso  to  section  Ave. 
Without  passing  on  the  question  raised  by  appellant,  and  in  view  of 
the  above  construction  of  section  five,  of  the  act  of  March  2, 1889, 1  can 
not  concur  in  the  decision  reached  by  your  office,  in  this  case,  which  is 
hereby  reversed.  Canon  will,  therefore,  be  permitted  to  enter  said 
tract — ^his  right  being  treated  as  a  preferred  right.  (John  Schnabelin, 
8  L.  D.,  474.)  He  will  be  allowed  the  preference  right  for  ninety  days, 
after  notice  of  this  decision,  to  make  application  for  said  land.  And, 
when  he  shall  have  made  final  proof  according  to  law  of  his  homestead 
entry  No.  7242,  of  March  9, 1885,  patent  should  also  issue  for  the  tract 
in  question  should  he  exercise  the  preference  right  herein  given. 


UOMESTSAB  ENTRY -ACT  OF  MARCH  8,  1889. 

James  Dougherty. 

The  governnient  reqiiireB  as  a  condition  precedent  that  the  applicant  for  public  land 
under  the  homestead  laws  shall  establish  in  good  faith  a  residence  thereon  before 
he  can  acquire  title  to  the  same. 

The  exercise  of  the  homestead  right  is  restricted  to  the  ezclnsive  nso  and  benefit  of 
the  entryman,  and  on  the  cancellation  of  his  entry  for  failnre  to  comply  with 
law  he  can  not  ro-cnter  the  same  tract  under  the  act  of  March  2, 18d8,  in  order  to 
protect  a  transferee. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  25, 1890. 

I  have  considered  the  appeal  of  James  Dougherty  from  the  decision 
of  your  office,  dated  September  20,  1888,  holding  for  cancellation  his 
cash  entry.  No.  929,  commuted  from  homestead  entry  No.  1352  of  the 
8E.  I  of  the  NE.  J  and  the  E.  i  of  the  8E.  J  of  Sec.  28,  T.  19  N.,  K.  31 
E.,  Santa  Fe  land  district,  New  Mexicp. 

The  record  shows  that  said  Dougherty  made  his  original  homestead 
entry  on  August  26, 1882,  and  on  June  7, 1884,  he  commuted  said  entry 
to  cash  and  received  final  certificate  for  the  land. 

On  November  9,  188j,  a  special  agent  of  your  office  reported  that  he 
had  made  a  careful  examination  of  said  land,  and  found  that  the 
claimant  never  established  a  residence  on  said  land  as  the  law  requires, 
and  that,  on  July  8,  1884,  he  sold  said  land  to  the  Dubuque  Cattle 
Company  for  $25,000. 

On  December  Jl,  1885,  your  office  held  said  entry  for  cancellation, 
and  on  February  23, 1886,  upon  receipt  of  the  letter  of  the  local  office, 
dated  February  2,  same  mouth,  transmitting  the  application  of  said 
claimant,  a  hearing  was  ordered  and  had,  at  which  the  claimant  ap- 
peared in  ijerson  and  was  represented  by  attorney. 

Upon  the  evidence  submitted,  the  local  officers  found  that  the  claim- 
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ant  from  his  own  statement,  as  well  as  from  other  testimony  offered  in 
the  case,  never  complied  with  the  requirements  of  the  law  as  to  resi- 
dence. 

Your  office,  on  appeal  by  the  claimant,  after  fally  setting  ont  the 
record  facts,  sustained  the  action  of  the  local  officers  in  their  concla- 
sion  as  to  the  failure  of  the  claimant  to  establish  and  maintain  a  resi- 
dence npon  said  land.  Your  office  further  considered  the  exception 
taken  by  the  claimant  to  the  ruling  of  the  local  officers,  requiring  him 
to  submit  his  testimony  first,  and  held  that  this  was  error,  citing  the 
case  of  George  T.  Burns  (4  L.  D.,  62).  But  your  office  also  held  that 
this  action  was  error  without  injury,  for  the  evidence  introduced  by 
the  government  made  out  a  clear  case  against  the  entryman,  and  was 
stengthened  by  his  own  admissions  on  the  stand. 

In  his  appeal  to  the  Department,  claimant  insists  that  the  decision  of 
your  office  is  erroneous  in  holding  that  claimant  never  established  a 
residence  on  the  land,  and  that  the  action  of  the  local  officers  was  not 
such  a  flagrant  violation  of  the  rules  of  procedure  as  entitled  him  to  a 
judgment  of  reversal  of  their  decision  against  the  validity  of  said  en  try. 

In  the  brief  filed  by  counsel  for  the  claimant,  it  is  insisted  that  it 
would  be  a  hardship  to  cancel  said  entry,  but,  if  the  law  so  requires, 
then  the  claimant  asks  to  be  allowed  to  make  another  entry  of  said  land 
under  the  provision  of  the  act  of  Congress  approved  March  2, 1889 
(25  Stat,  854),  in  order  that  he  may  protect  his  transferees. 

In  my  judgment,  it  is  clear  that  claimant  never  established  a  resi- 
dence npon  said  land.  By  his  own  evidence,  his  home  was  not  on  the 
land,  but  was  at  Upper  Mora,  some  considerable  distance  away,  where 
he  and  his  family  lived,  and  where  he  carried  on  the  business  of 
merchandising  during  all  the  time  covered  by  his  final  proof.  The 
excuse  that  the  country  was  wild  and  unfit  for  a  residence  for  his  fam- 
ily can  not  be  accepted. 

The  government  requires  as  a  condition  precedent,  that  the  applicant 
for  public  land  under  the  homestead  laws  shall  establish  a  residence 
thereon  in  good  faith,  before  he  can  acquire  title  to  the  same..  That 
claimant  established  on  said  land,  to  use  his  own  language,  a  ^'  home 
cattle  ranch,'^  upon  which  he  placed  valuable  improvement,  and  where 
he  visited  occasionally,  may  be  conceded.  But  that  claimant's  actual 
home  was  at  Upper  Mora,  and  not  on  bis  cattle  ranch,  is  clearly  shown 
by  the  testimony,  not  only  of  the  claimant  and  his  witnesses,  but,  also, 
by  the  other  witnesses  in  the  case.  This  being  so,  it  is  evident  that  no 
good  purpose  could  be  subserved  by  remanding  the  case  for  a  new 
hearing ;  for,  upon  the  conceded  facts  as  shown  in  the  record,  the  claim- 
ant never  complied  with  the  requirements  of  the  homestead  law.  Peter 
V.  Spaulding  (1  L.  D.,  77) ;  Plugert  v.  Empey  (2  L.  D.,  152);  Cleaves  v. 
French  (3  L.  D.,  533) ;  R.  M.  Chrisinger  (4  L.  D.,  347) ;  Benedict  v. 
Heberger  (5  L.  D.,  273) ;  Van  Ostrum  v.  Young  (6  L.  D.,  25) ;  Huck  t?. 
The  Heirs  of  Medler  (7  L.  D.,  267) ;  Sydney  F.  Thompson  (8  L.  D.,  285) ; 
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Peter  Weber  (9  L.  D.,  150) ;  Bohall  v.  Dilla  (114  U.  S.,  47) ;  Lee  t^.  John- 
son (116  U.  8.,  48). 

The  reqnest  of  ooansel  for  the  entryman,  that  he  may  be  allowed 
sixty  days  within  which  to  make  a  new  entry  of  said  land  under  the 
provisions  of  said  act  of  March  2,  1889,  in  order  to  ^^  protect  his  trans- 
ferees,'' most  be  denied,  for  the  reason  that  he  can  not  make  a  home- 
stead entry  for  the  benefit  of  another,  for  the  entry  mast  be  for  his  own 
exclusive  use  and  benefit,  and  he  must  make  affidavit  {inter  alia)  ^^  that 
no  part  of  such  land  has  been  alienated."  (Sec.  2291,  XJ.  S.  Revised 
SUtutes) 

The  decision  of  your  office  must  be  and  it  is  hereby  affirmed. 


PRACnCB—nEVIEW— TRANSFEREE, 

M.  H.  De  Oelle.    (On  review.) 

A  motion  for  review  will  not  be  granted  on  the  application  of  a  transferee  wbo,  with 
notice  of  the  pendency  of  the  case,  fails  to  disclose  his  interest  therein  while  it  is 
nnder  consideration. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

27,  1890. 

I  have  considered  the  motion  filed  in  the  local  office,  at  Mitchell,  Da- 
kota, on  June  25, 1889,  by  the  attorney  of  F.  D.  Fitts,  an  alleged  mort- 
gagee, asking  that  homestead  entry  No.  5744,  of  the  S£.  i  of  Sec.  25,  T. 
195j  B.  53,  made  May  16, 1885,  by  Moses  H.  De  Gelle,  be  reinstated  and 
that  a  hearing  be  duly  ordered  to  determine  the  validity  of  the  same. 

The  record  shows  that  your  office,  on  November  9,  1885,  held  said 
entry  for  cancellation,  and,  the  local  officers  having  reported  that  the 
claimant  was  duly  notified  of  said  decision  and  had  made  no  response, 
your  office,  on  July  9, 1886,  directed  the  local  officers  to  note  the  can- 
cellation of  said  entry  on  their  reconls,  and  advise  the  claimant  thereof. 

On  December  3, 1886,  one  Charles  B.  Kennedy,  as  attorney  for  claim- 
ant, filed  in  the  local  office  an  appeal  from  said  decision  of  your  office, 
and  the  papers  were  transmitted  to  the  Department  by  your  office  letter, 
dated  February  28,  1887.  On  June  9, 1888  (6  L.  D.,  775),  the  Depart- 
ment considered  said  appeal,  and  found  that  the  claimant  did  not  set 
out  such  a  state  of  facts  as  would  entitle  him  to  an  appeal,  and  his  ap- 
peal was  accordingly  dismissed. 

The  explanation  offered  by  said  attorney  for  failure  to  file  the  appeal 
within  the  usual  time  was,  that  the  claimant  did  not  receive  notice  of 
the  decision  of  your  office,  dated  November  9, 1885,  until  about  a  month 
prior  to  the  date  of  filing  said  appeal,  and  in  support  of  said  allegation 
the  attorney  filed  the  envelope  mailed  by  the  local  officers,  showing 
that  the  notice  was  sent  to  the  wrong  post-office,  and  was  subsequently 
sent  to  the  dead  letter  office.    But  the  Department  found,  upon  inspec- 
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tion  of  said  envelope,  that  it  was  mailed  by  the  local  officers  on  July 
19, 1886,  only  ten  days  after  the  final  decision  of  yoar  office  directing 
the  local  officers  to  note  the  cancellation  of  said  entry  upon  their  rec- 
ords, and  the  presumption  was  that  the  envelope  contained  the  notice 
of  the  decision  of  July  9, 1886,  rather  than  a  notice  of  the  decision  of 
November  9, 1885,  notice  of  which  to  the  claimant  was  reported  by  the 
ocal  officers  on  April  8,  1886. 

The  Department  held  that  the  statement  relative  to  notice  was  not 
made  by  the  claimant  in  person  was  not  verified,  and,  hence,  was  in- 
sufficient to  entitle  him  to  an  appeal. 

The  motion  filed  by  the  attorney  for  the  mortgagee  does  not  fully 
conform  to  Kule  of  Practice  No.  78,  which  requires  an  affidavit  ^^  of  the 
party  or  his  attorney  that  the  motion  is  made  in  good  faith,  and  not 
for  the  purpose  of  delay.'' 

The  grounds  of  said  motion  are  eight  in  number,  but  they  may  be 
condensed  as  follows :  (1)  that  the  mortgagee  has  never  had  any  notice 
of  the  cancellation  of  said  entry  ''  until  the  present  month ;  "  and  (2) 
that  if  a  hearing  is  had,  he  can,  and  will  show  that  the  entryman  acted 
in  entire  good  faith  and  fully  complied  with  the  requirements  of  the 
homestead  laws. 

In  support  of  said  motion  counsel  filed  the  affidavit  of  said  Fitts,  al- 
leging that,  on  May  22,  188^  (which  was  four  days  after  the  issuance  of 
final  certificate),  he  loaned  said  claimant  a  sum  of  money  which  now 
amounts  to  $650,  and  took  a  mortgage  on  said  land ;  that  at  the  time 
of  taking  said  mortgage  said  Fitts  used  due  diligence  to  ascertain 
whether  claimant  had  complied  with  the  requirements  of  the  homestead 
law,  and  believed  then  (and  does  now)  that  claimant  ^^  made  full,  com- 
plete, positive  and  absolute  compliance  with  every  letter  of  the  homo- 
stead  law,"  and  that,  if  a  hearing  be  ordered,  he  ^^  can  fully  establish 
all  facts  to  be  true  in  claimant's  proof,  and  greatly  strengthen  the 
same." 

There  is  also  filed  a  copy  of  an  affidavit  of  the  claimant,  Moses  H.  De 
Celle,  dated  November  19, 1888,  IT.  S.  Land  Office,  Mitchell,  Dakota 
Territory,  and  verified  before  Loyal  N.  Waterhouse,  notary  public,  on 
November  28, 1888.  No  explanation  is  given  for  filing  a  copy,  instead 
of  the  original  affidavit. 

Other  affidavits  were  filed  by  the  attorney  for  the  mortgagee,  alleg- 
ing that  claimant  fully  complied  with  the  requirements  of  the  home- 
stead law. 

.  Objections  to  the  allowance  of  said  motion  have  been  filed  by  Charles 
A.  Miller,  who  made  homestead  entry,  No.  28402,  of  said  land,  on  Oc- 
tober 17, 1888.  Miller  alleges  that  he  made  said  entry  after  the  cancel- 
lation of  said  prior  entry,  and  that  the  affidavits  of  William  Lee,  Oeorge 
H.  Waskey,  and  Francis  De  Celle,  filed  by  the  attorney  of  the  mortga- 
gee in  support  of  said  motion,  <<  are  false  and  untrue,  and  were  fraudu- 
lently obtained  from  said  persons;"  that  said  claimant  never  complied 
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with  the  requirements  of  the  homestead  law ;  that  said  claimant,  on 
October  6, 1886,  conveyed  said  laud  by  warranty  deed  to  Charles  B. 
Kennedy,  who  assumed  a  '^  certain  mortgage  of  $450.00,  dated  May  22, 
1885,"  the  consideration  mentioned  in  said  deed  being  ''  one  dollar  and 
other  valuable  considerations."  In  support  of  his  objections,  said  Mil- 
ler filed  the  affidavits  of  said  Lee,  Waskey  and  De  Oelle;  also,  a  certi- 
fied copy  of  the  record  of  said  deed,  and  the  affidavit  of  George  J.  Bren- 
ner, alleging  that  said  claimant  did  not  comply  with  the  requirements 
of  the  homestead  law. 

It  is  evident  from  the  foregoing,  that  very  little  reliance  can  be 
placed  upon  the  ex-parte  affidavits  filed  in  the  case.  Three  of  those 
filed  by  the  applicant  for  the  mocion  are  flatly  contradicted  by  the 
same  parties,  who  have  subsequently  made  affidavits  of  a  contrary 
character,  and  allege  that  they  did  not  understand  the  first  affidavits 
or  that  they  were  not  read  to  them  correctly. 

Moreover,  if  the  record  can  be  believed,  at  the  very  time  Charles  B. 
Kennedy  took  the  appeal  for  the  claimant,  namely :  December  3, 188G, 
be  had  already  accepted  a  deed  of  said  laud  and  assumed  the  mort- 
gage given  to  Fitts,  which  deed  was  filed  for  record  on  December  6, 
1883,  three  days  after  taking  the  appeal.  Ko  mention  was  made  in  his 
appeal  of  said  mortgage,  nor  did  the  record  show  at  the  date  of  the 
rendition  of  said  decision  of  your  office  and  of  the  Department,  that 
any  one  had  any  interest  in  said  land,  except  the  claimant,  De  Celle. 
Such  being  the  case,  the  mortgagee  must  stand  in  the  shoes  of  the 
claimant.  He  has  no  more  rights,  and  his  motion  comes  entirely  too 
late.    C.  A.  Kibling  (7  L.  D.,  327) ;  Daniel  R.  Mcintosh  (8  L.  D.,  641). 

The  decision  of  the  Department  was  rendered  on  June  9,  1888,  and 
the  motion  was  filed  more  than  a  year  afterwards.  Said  motion  must, 
therefore,  be,  and  it  is  hereby,  denied. 


PRE-EMPTION  ENTRY— RESIDENCE. 

Lewis  C.  Hulinq. 

Reeidenoe  in  good  faith  in  a  hoase  sapposed  to  be  on  the  laud  claimed  is  coostructive 
residence  upon  said  land,  and  the  discovery  after  entry  that  the  house  is  in 
fact  noc  on  said  land  will  not  defeat  the  entry. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  January 

27,  1890. 

I  have  considered  the  appeal  of  Lewis  C.  Huling  from  your  office  de- 
cision of  October  5, 1888,  holding  for  cancellation  his  pre-emption  cash 
entry  for  W.  i,  NB.  J,  and  SE.  J,  NE.  J,  Sec.  15,  and  SW.  J,  NW.  i. 
Sec.  14,  T.  30  K,  R.  64  W.,  Cheyenne,  Wyoming  land  district. 

Claimant  filed  deblaratory  statement  for  said  land  January  26, 1886, 
alleging  settlement  January  1,  1885,  and  his  final  proof  was  submitted 
and  entry  made  July  3,  1885, 
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After  examination  a  special  agent  reported  to  the  effect  that  the 
buildings  supposed  to  have  been  upon  the  land  in  controversy  were  in 
fact  upon  adjoining  land  very  close  to  the  line  and  in  consequence  of 
this  mistake  the  claimant  had  never  resided  upon  the  land  included  in 
his  entry.  Said  special  agent  also  reported  that  as  claimant  had  con- 
veyed the  land  to  one  Luke  Yoorhes  on  the  same  day  upon  which  he 
made  proof  that  he  believed  it  might  be  developed  at  a  hearing  if  one 
should  be  ordered  that  the  entry  was  initiated  for  the  benefit  of  said 
Voorhes. 

Said  entry  was  by  your  office  held  for  cancellation  and  ux)on  applica- 
tion of  entryman  a  hearing  was  ordered. 

Upon  the  testimony  introduced  the  local  officers  found  that  there  was 
no  evidence  to  support  the  allegation  that  the  entry  was  made  in  the 
interest  of  said  Yoorhes,  but  that  it  clearly  appeared  that  the  building 
in  which  claimant  had  maintained  the  residence  upon  which  such  cash 
entry  was  predicated  was  not  in  fact  upon  the  land  described  in  said 
entry  and  for  that  reason  recommended  the  cancellation  of  the  entry. 

Upon  appeal  your  office  affirmed  the  decision  of  the  local  office  for  the 
reason  that  '^  His  alleged  residence  was  upon  land  not  mentioned  in  his 
final  proof  or  final  proof  certificate." 

The  evidence  taken  at  the  hearing  shows  that  claimant  established 
his  residence  in  a  house  supposed  to  be  upon  the  land  which  he  pur- 
chased from  a  former  claimant  for  $300,  and  that  after  a  continuous 
residence  therein  of  more  than  six  months,  he  made  final  proof  and  pur- 
chased said  land. 

It  further  appears  that  claimant  consulted  a  surveyor  who  examined 
his  township  plat  and  told  him  that  the  house  stood  upon  the  claim  ; 
and  he  had  no  reason  to  suspect  any  mistake  until  in  August  or  Sep- 
tember after  he  had  made  final  proof  when  a  desert  entry  on  adjoining 
land  was  being  surveyed,  and  he  then  got  a  compass  and  <<  run  a  line 
to  his  claim  and  discovered  that  the  buildings  were  just  north  of  his 
line  and  upon  the  desert  land  entry  of  one  Barthoff. 

He  further  states  that  another  surveyor  ran  the  line  and  that  it  inter- 
sected the  house  in  which  he  had  lived. 

He  further  states  that  had  he  learned  of  such  mistake  while  living 
there  or  before  he  sold  the  land  he  would  have  moved  the  buildings  the 
few  feet  necessary  to  place  them  upon  the  claim. 

The  whole  question  then  seems  to  be  this :  If  pre-emption  claimant 
during  his  alleged  residence  upon  the  land  claimed  through  mistake  oc- 
cupies a  house  situated  a  few  feet  from  the  line  and  upon  another  tract, 
and  if  this  mistake  is  not  discovered  or  even  suspected  until  after  he 
has  made  final  proof  and  conveyed  the  land  to  another,  should  his  entry 
be  canceled  for  failure  to  reside  upon  the  land  entered  for  the  six  months 
next  preceding  his  entry  t 

In  case  of  Israel  Martel  (6  L.  D.,  566),  and  numerous  other  cases,  it 
was  held  that  six  mouths  residence  upon  a  pre-emption  claim,  is  not  a 
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provision  of  the  statuto,  bat  a  rale  of  the  departmcat  aud  ^Ms  for  the 
parpose  of  testing  the  good  faith  of  the  claimant.'' 

A  bona  fide  pre-emption  claim  shoald  not  be  rejected  becaase  claimant's 
hoase  was  by  mistake  beyond  the  lines  of  snrvey  boanding  his  land. 
Arnold  «•  Langley  (1  L.  D.,  439). 

Where  an  entryman's  hoase  was  by  mistake  bailt  thirty  yards  oat- 
side  of  the  lines  of  his  claim  bat  was  occapied  by  him  in  good  faith,  it 
was  held  to  be  constrnctive  residence  apon  the  land.  Talkington  heirs 
V.  Hempfling  (2  L.  D.,  46). 

Although  no  qnestion  is  raised  in  yonr  decision  in  regard  to  the  im- 
provements made  by  the  entryman,  the  amoant  and  character  of  these 
frequently  tend  to  show  good  faith  or  the  want  of  it.  The  record  shows 
that  in  December,  1884,  he  purchased  the  improvements  consisting  of  a 
frame  house  sixteen  feet  square  with  a  log  building  adjoining,  which 
contained  two  rooms,  one  eighteen  by  twenty-two  feet  and  one  twelve 
by  sixteen  feet,  also  a  bam  fourteen  by  twenty-six  feet,  an  outside  cellar 
and  an  ice  house.  For  these  improvements  which  were  supposed  to  be 
npon  the  land  entered,  and  for  relinquishment  of  claim,  entryman  paid 
$300.  In  addition  claimant  built  some  fence  and  broke  five  acres  which 
^ere  in  crop  when  proof  was  made.  His  whole  improvements  were 
valaed  at  $400. 

Under  the  evidence  in  this  case  it  must  be  held  that  the  residence  of 
Hnling  was  constructively  upon  the  land  described  in  his  entry  and 
yonr  said  decision  is  accordingly  reversed. 


RAILROAD  GRANT— TNDBMNTTT  WITHDRAWAL. 

Shirr  rt  al.  v.  Ohicago,  St.  Paxtl,  Minneapolis  and  Omaha 

Ey.  Co. 

No  rights,  either  legal  or  equitable,  aa  against  a  railroad  grant  are  acquired  by  a 

settlement  npon  lands  withdrawn  by  exeoatiye  order  for  the  benefit  of  such 

grant. 
The  order  of  Angnst  17, 1887,  reroking  the  indemnity  withdrawals  made  in  aid  of 

the  grants  of  Jnne  3, 1856,  and  May  5,  1864,  was  suspended  and  the  order  of 

suspension  remains  in  force. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

27, 1890. 

On  October  30,  1889,  yon  sent  to  me  lists  13, 14,  and  15,  of  lands  to 
be  approved  for  the  benefit  of  the  Chicago,  St.  Paul,  Minneapolis  and 
Umaha  Bailway  Company,  nnder  the  Congressional  grants  to  the  StAte 
of  Wisconsin  in  aid  of  the  coustrnction  of  said  railroad,  of  Jnne  3, 1856 
(11  Stat.,  20),  and  of  May  5, 1864  (13  Stat,  66).  On  the  same  day  a 
protest  was  filed  here,  against  the  approval  of  certain  of  the  listed 
lands  in  town  42  N.,  B.  4  and  5  W.,  aud  towns  47  and  48  N.,  B.  10  W., 
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in  bcbalf  of  Komaiue  Sliire,  Charles  H.  Honlton  and  others,  claiming  to 
be  settlervS  upon  the  described  tracts. 

The  matter  of  said  protest  has  been  fully  argued,  orally  and  on  briefs, 
by  counsel  for  protestants  and  the  railway  company;  and,  after  a  full 
consideration,  I  am  of  opinion  that  the  claims  of  the  protestants  are 
without  merit  and  said  protest  should  be  dismissed. 

It  appears  from  the  papers  filed  with  the  protest,  that  at  different 
times  between  April  15,  and  June  20,  1889,  said  parties  presented  re- 
spective applications,  to  the  land  office  at  Ashland,  Wisconsin,  to  be 
permitted  to  file  pre-emption  declaratory  statements  upon  tracts  de- 
scribed. These  applications  were  rejected,  for  the  stated  reason  that 
the  lands  applied  for  were  withdrawn  for  the  benefit  of  said  railway 
company,  and  had  not  been  restored  to  the  public  domain.  From  this 
action  of  the  local  officers  no  appeal  was  taken,  but  protest  filed  here, 
as  stated.  Subsequently,  the  protestants,  with  two  exceptions,  made 
applications  at  the  same  office  to  file  anew  on  the  same  tracts  of  land, 
and  upon  the  rejection  of  their  applications  appealed  to  your  office. 

It  is  stated,  substantially,  in  the  protest  as  a  reason  why  the  listed 
lands  objected  to  should  not  be  approved  to  the  company,  that  there 
are  many  settlers  thereon,  whilst  there  are  thousands  of  acres  of  other 
land,  already  covered  by  the  selections  of  the  company,  nearer  the  line 
of  its  road,  which  have  not  been,  but  ought  to  be,  included  in  said  lists, 
thus  leaving  the  specified  lands  for  the  settlers,  whilst  complying  with 
the  terms  of  the  grants  for  the  company,  which  require  the  indemnity 
lands  to  be  selected  '<  from  the  lands  of  the  United  States  nearest  to  the 
tier  of  sections"  containing  the  granted  lands. 

From  your  report  of  November  2,  1889,  upon  this  protest,  it  appears 
that  instead  of  the  foregoing  allegations,  as  to  the  remoteness  of  the 
listed  lands,  being  true,  your  office  has  endeavored,  in  listing  the  same? 
to  carry  out  the  requirements  of  the  law  in  relation  to  contiguity ;  and, 
if,  in  any  instance,  the  rule  has  been  apparently  relaxed,  it  was  because 
of  other  and  more  pressing  considerations. 

As  to  the  statement  that  the  tracts  specified  have  settlers  upon  them, 
there  is  nothing  before  me  to  sustain  the  allegation,  further  than  what 
inference  may  be  drawn  from  the  applications  to  file  pre-emption  claims 
on  the  described  tracts. 

The  records  of  your  office  show  that  all  the  odd  numbered  sections 
within  fifteen  miles  of  the  line  of  said  railroad  were  withdrawn,  on  May 
29, 1856,  and  all  the  o<ld  numbered  sections  within  twenty  miles  were 
withdrawn  on  February  5,  1806,  and  have  continued  in  reservation  for 
the  benefit  of  said  road  from  said  dates  up  to  the  present  time. 

It  is  true  that  on  August  17,  1887,  ray  predecessor,  Secretary  Lamar, 
in  a  communication  to  your  office,  revoked  the  withdrawals  as  to  indem- 
nity lands  along  the  line  of  said  roads,  and  directed  that  the  same  be  re- 
stored to  the  public  domain,  subject  to  settlement  under  the  general 
laud  laws,  except  as  to  certain  lauds  covered  by  pending  selections. 
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This  order  was  to  take  efifect  as  soon  as  issued,  but  filings  and  eotries  for 
the  tracts  embraced  therein  were  not  to  be  received,  nntil  after  thirty  days 
notice  by  public  advertisement.  Atlantic  and  Pacific  K  E.  Go,,  6  L.  D., 
S4r-92.  On  August  31, 1887,  your  office  issued  orders  to  tbe  local  officers 
at  Ashland,  in  pursuance  of  the  above  directions  of  the  Secretary ;  but 
before  any  action  was  taken  by  those  officers  in  the  premises,  on  Sep- 
tember 9,  1887,  the  order  of  restoration  was  suspended  by  telegram, 
which  was  supplemented  by  letter  of  same  date.  And  this  suspension 
has  never  been  revoked. 

An  attempt  has  been  made  by  counsel  for  protestants  to  show  that 
the  order  of  suspension  is  applicable  only  to  the  company's  selections, 
then  pending  before  the  Department,  and  that  in  fact  the  order  of  revo- 
cation has  never  been  suspended.  This  contention  has  for  its  only 
foundation  the,  perhaps,  not  critically  appropriate  use  of  a  ^ord  by  the 
Commissioner  in  his  letter  of  instructions.  In  his  telegram  the  Com- 
missioner said : 

As  the  right  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railroad  Company 
to  indemnity  lands  will  soon  be  adjusted,  by  direction  of  the  Acting  Secretary  of  the 
Interior,  yon  will  suspend  the  restoration  of  such  lands  until  further  orders.  This 
will  apply  to  both  main  line  and  Bayfield  branches.     Instructions  by  mail. 

In  his  letter  of  tbe  same  date,  he  says : 

Beferring  to  my  telegram  of  this  date,  directing  the  suspension  of  the  restoration 
of  the  indemnity  selections  of  the  Omaha  Company,  I  have  to  inform  you  that  said 
action  was  taken  under  instructions  from  the  Hon.  Acting  Secretary  of  the  luterior, 
pending  the  final  adjustment  of  said  company's  selections,  which  will  soon  be  com- 
pleted.   Ton  will  accordingly  continue  the  saspeusion  until  further  orders. 

It  is  seen  that,  in  his  telegram,  tbe  Commissioner  plainly  directs  the 
suspension  of  the  order  restoring  the  ''  indemnity  lands,''  whilst  in  his 
letter  he  refers  to  his  telegram  as  "  directing  tbe  suspension  of  the  res- 
toration of  the  indemnity  selections."  If  we  are  to  take  tbis  language 
literally,  it  is  an  absurdity.  For,  as  no  "  indemnity  selections"  had 
been  withdrawn,  or  taken  away,  they  were  none  to  "  restore."  And  as 
there  had  been  no  restoration,  there  could  be  no  '^  suspension  of  the 
restoration."  What  the  Commissioner  meaut  is  plain.  An  order  had  been 
issued  restoring  the  indemnity  lands :  he  was  instructed  to  suspend  that 
order.  He  did  so,  by  telegram,  but  in  bis  letter,  perhaps  by  a  slip  of 
the  pen,  he  used  the  word  *'  selections,"  when  he  should  have  used  that 
of  ** lands,"  or  used  the  word  "selections,"  in  that  connection,  as  syn- 
onymous with  ^'  lands."  The  telegram  contained  tbe  order,  tbe  letter 
merely  referred  to  it  by  a  misdescription,  and  directed  tbe  continuance 
of  the  order  as  given ;  did  not  modify  it,  and  was  not  intended  to. 
The  contention  in  this  respect  does  not  sustain  tbe  claims  sougbt  to  be 
based  upon  it.  There  is  no  doubt  whatever  in  my  mind  that  all  tbe 
lands  in  question  have  been  in  reservation  since  February,  18G6,  for 
indemnity  purposes,  under  the  grants  for  the  benefit  of  said  roads. 

This  being  so,  it  results  that  the  protestants,  claiming  no  settlements 
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prior  to  said  withdrawals,  if  they  did  make  sabseqneut  settlemeut  upon 
said  tracts,  as  intimated,  conld  acquire  do  rights,  legal  or  equitable 
thereby,  as  against  the  railroad  company  under  the  rulings  of  this  De- 
partment or  of  the  supreme  court.  See  circular,  2  L.  D.,  517 ;  Taylor 
V.  Southern  Minnesota  By.  Co.,  ib.,  557  ;  Fox  v.  Southern  Pacific  B.  B. 
Co.,  ib.,  55^-560 ;  Julia  A.  Barnes,  6  L.  D.,  522 ;  Caldwell  v.  Missouri, 
Kansas  and  Texas  By.  Co.,  8  L.  D.,  572.  In  the  case  of  Biley  v.  Wells, 
the  supreme  court,  speaking  of  settlement  and  entry  upon  a  tract  with- 
drawn by  executive  order,  say  that  the  settlement  thereon  was 

without  right,  and  the  possession  was  continued  without  right,  the  permission  of  the 
register  to  prove  up  the  possession  and  improvement's,  and  to  make  entry  under  the 
pre-emption  laws  were  acts  in  violation  of  law  and  voidf  as  was  also  the  issuing  of  the 
patents. 

This  case*  though  not  reported  in  the  official  edition,  is  referred  to 
and  approved  in  Wolsey  v.  Chapman,  101 U.  S.,  755,  and  may  be  found, 
reported  at  length,  in  the  Lawyers'  Edition,  Vol.  19,  p.  648, 

The  protest  is  dismissed. 


HOMESTEAD  ENTRT-RESIDENCE— CO»rMTJTATION. 

Emily  M.  DRONBEBasB. 

It  is  not  a  valid  objection'  to  the  residence  shown  that  the  house  of  the  homesteader 
is  but  partly  on  the  land  claimed,  if  good  faith  is  apparent. 

It  is  no  evidence  of  bad  faith  that  a  house  is  built  across  the  line  between  two  claims. 

If  the  good  faith  of  an  entryman  is  manifest,  a  commuted  entry,  in  the  absence  of 
protest,  may  be  referred  to  the  board  of  equitable  adjudication  where  residence 
is  not  commenced  within  six  months  from  date  of  entry. 

Secretary  Noble  to  the  Commissioner  of  tJie  General  Land  Office,  January 

27, 1890. 

I  have  considered  the  appeal  of  Emily  M.  Dronberger  from  the  decision 
of  year  office,  dated  May  4, 1888,  holding  for  cancellation  her  homestead 
entry  No.  4386  of  the  NE.  i  of  Sec.  12,  T.  26  K,  E.  27  W.,  Valentine, 
Nebraska. 

The  record  shows  that  said  entry  was  made  when  daioiant  was  a 
single  woman,  on  Augnst  14, 1886,  and  on  November  3, 1887,  the  reg- 
ister gave  due  notice  of  claimant's  intention  to  make  final  proof  in  sup- 
port of  her  claim  before  the  local  officers  on  December  23, 1887. 

The  proof  was  made  as  advertised,  and  it  shows  that  said  land  was 
subject  to  settlement  and  entry ;  that  claimant  first  settled  upon  said 
tract  some  time  i^  November  1886,  when  she  built  a  sod  house  worth 
$60 ;  that  she  first  commenced  to  live  permanently  on  said  land  on  May 
7, 1887,  and  has  continued  to  reside  there  since ;  that  her  actual  resi- 
dence and  home  during  the  time,  from  the  date  of  said  entry,  prior  to 
May  7, 1887,  was  at  Oakland,  Nebraska,  and  at  Rapid  City,  Dakota; 
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that  she  married  on  Febrnary  3, 1886,  and  has  lived  on  said  claim  since 
May  7, 1887,  with  her  husband ;  that  she  was  not  able  to  go  on  to  said 
land  in  1885,  because  her  house  was  built  so  late,  and  in  the  fall  of 
1886  and  '87  she  was  taken  sick ;  that  she  owns  a  house  in  Rapid  City, 
Dakota ;  that  her  sod  house  on  the  claim  is  twelve  and  a  half  by  fifteen 
feet,  tar  papered,  with  door,  and  two  windows,  worth  $70,  and  the  total 
value  of  her  improvements — consisting  of  said  house,  stable,  corral,  ten 
acres  of  breaking,  three  hundred  fruit  trees  and  two  hundred  small 
fruit  shrubbery — ^is  (275 ;  that  said  house  was  built  on  the  line  between 
the  NE.^  and  the  NW.^,  covering  half  of  each  claim,  the  whole  house 
being  fifteen  by  twenty-five  feet;  that  no  one  else  but  claimant  and 
her  husband  occupied  said  house,  but  her  brother  lived  in  it  prior  to 
May  16, 1887,  when  he  left ;  that  she  bought  the  improvements  of  her 
brother,  and  her  husband  has  filed  upon  the  adjoining  claim ;  that  she 
has  raised  crops  on  said  land  one  season. 

There  was  no  adverse  claim  and  no  protest  filed,  but  the  local  officers 
rejected  said  proof,  ''for  the  reason  that  the  claimant  did  not  establish 
a  residence  on  the  land  within  the  time  required  by  the  rules  of  the  De- 
partment, nor  for  more  than  one  year  after  marriage,  and  further  the 
house  was  built  across  the  line  between  the  claim  of  herself  and  brother, 
with  the  intent  to  make  the  one  dwelling  serve  the  purpose  for  proof 
on  both  claims."    Your  office  held  that : 

The  elements  of  good  faith  seem  to  be  entirely  wanting  in  this  case,  and  three 
qoarter  sections  are  covered  by  the  claims  of  this  woman  and  her  hnsband  with  the 
least  possible  improTement,  and,  to  say  the  least,  a  very  qnestionable  compliance 
with  law  as  to  residence  on  the  land.  In  the  case  of  a  cooimutation  nnder  section 
S301,  the  law  requires  six  months  continnoos  residence  and  cnltivation  of  the  land, 
bat  it  is  not  required  that  the  settler  shonld  have  established  his  residence  within 
six  months  from  the  date  of  entry. 

That  ^< otherwise"  the  decision  of  the  local  officers  was  correct. 

The  decision  of  the  local  officers,  that  residence  should  be  commenced 
within  the  period  of  six  months,  was  correct,  and  your  office  decision 
holding  the  contrary  was  erroneous. 

In  the  case  of  Frank  W.  Hewit  (8  L.  D.,  566),  upon  a  full  consider- 
ation of  the  law  and  practice  of  the  Department,  it  was  held  that  actual 
residence  must  be  established  upon  land  covered  by  a  homestead  entry 
within  six  months  from  date  thereof,  and  that  failure  so  to  do  required 
explanation.  The  Department  also  held  that,  if  the  good  faith  of  the 
entryman  is  manifest,  a  commuted  entry  might  be  referred  to  the  Board 
of  Equitable  Adjudication  for  consideration,  where  residence  was  not 
commenced  within  six  months  from  date  of  entry,  provided  no  protest 
or  objection  is  made  to  the  allowance  of  the  entry.  But  the  objection 
made  by  the  local  officers  to  the  commutation  proof  because  the  house 
was  buUt  across  the  line  is  not  tenable. 

It  has  been  decided  by  the  courts  and  the  Department  that  it  is  no 
evidence  of  bad  faith  that  a  house  is  built  so  as  to  cover  two  claims. 
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In  the  case  of  Lindsey  v.  Hawes  (2  Black,  Op.  p.  562),  the  sapreme 
conrt  said : — 

AHsamiD/2^  that  Lindsey  could  not  have  a  residence  on  both  the  northeast  and  south- 
east qaarter  sections  at  one  time,  and  claiming  that  the  case  is  to  be  governed  by  the 
analogies  of  a  question  of  domicile  in  case  of  conflicting  jurisdiction,  he  has  made 
an  apparently  strong  case  out  of  the  fact  that  the  larger  portion  of  the  house  is  on 
the  south  side  of  the  line.  This,  however,  is  not  a  case  of  domicile  under  different 
governments  of  conflicting  jurisdiction.  It  is  a  question  arising  under  the  gov- 
ernment of  the  United  States,  and  concerns  a  construction  of  one  of  its  most 
benevolent  statutes,  made  for  the  benefit  of  its  own  citizens,  inviting  and  en- 
couraging them  to  settle  upon  it«  public  lands.  The  government  which  made  the 
law  owned  both  quarter  sections,  and  was  indifferent  as  to  which  should  be  sold 
to  Lindsey,  provided  it  was  legally  done.  Lindsey's  house  was  on  both  quarter 
sections.  He  lived  or  resided  in  all  that  house.  So  far  as  mere  personal  residence  is 
concerned,  we  think,  he  may  be  correctly  said  to  have  resided  on  both  quarter  sec- 
tions. The  law  only  required  that  he  should  personally  reside  on  the  quarter  which 
he  claimed  to  enter,  and  if  he  resided  on  both,  then  clearly  he  resided  on  this  one. 

The  case  of  Lindsey  v.  Hawes  was  cited  as  aathority  by  Mr.  Justice 
Miller  of  the  sapreme  court,  in  the  case  of  Silver  v.  Ladd  (7  Wall.,  225), 
in  which  the  learned  Justice  says : 

In  referrence  to  the  question  of  actual  settlement  and  residence  on  the  land,  we 
have  only  to  refer  to  the  case  of  Lindsey  v.  Hawes,  where  this  precise  question  is 
raised,  and  where  it  is  said  that  a  person  residing  in  a  house  which  is  bisected  by  the 
line  dividing  two  quarter  sections,  will  be  held  to  reside  on  both,  and,  consequently, 
on  either  of  them,  to  which  he  may  assert  a  claim. 

In  the  case  of  Wright  v.  Woods  (1  C.  L.  L.,  304),  Mr.  Secretary  Del- 
ano, upon  the  authority  of  said  cases  {supra),  awarded  the  laud  to 
Woods.  It  appears  from  the  record  that  four  single  men  built  a  house, 
thirty-two  feet  square,  and  two  stories  high,  in  the  center  of  a  section, 
so  that  sixteen  feet  square  stood  on  each  quarter  section.  Woods 
bought  out  one  of  said  parties,  and  lived  in  that  portion  of  the  house 
which  was  on  the  quarter  section  claimed  by  him. .  Secretary  Delano 
said: 

I  think  the  facts  show  a  legal  residence  by  Woods,  on  the  premises.  His  portion 
of  the  building  was  more  extensive  than  the  entire  buildings  of  a  majority  of  pre- 
emption bettlers.  It  must  be  conceded  that  if  each  of  these  four  settlers  had  built 
separate  houses,  sixteen  feet  square  and  two  stories  high,  and  located  them  Just  as 
this  building  was  located,  it  would  have  been  in  compliance  with  the  law.  Does  it 
make  any  difference,  in  principle,  that  the  four  houses  were  under  one  roof,  and  were 
so  constructed  as  to  allow  ingress  and  egress  one  from  the  other  T  Was  the  building 
intended  for  and  used  as  a  dwelling  for  the  applicants  f  If  it  were,  and  if  it  were 
also  a  suitable  building  to  be  used  for  that  purpose,  then  the  law  was  complied  with. 

To  the  same  effect  are  the  departmental  decisions  in  Southern  Pa- 
cific R.  R.  Co.  V.  Rahall  (3  L.  D.,  321),  George  T.  Burns  (4  L.  D.,  62). 

The  question  of  the  validity  of  the  pre-emption  claim  of  the  husband 
of  the  appellant  is  not  now  before  the  Department  for  adjudication,  and 
need  not  now  be  passed  upon. 

Should  the  claimant  offer  to  make  final  proof  in  support  of  his  pre- 
emption claim,  he  must  show  compliance  in  good  faith  with  the  require- 
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ments  of  tbe  preemption  law  and  the  departmental  regulations  there- 
under. It  is  alleged  that  he  made  said  filing  upon  the  advice  of  the 
local  officers  after  the  homestead  claimant  had  resided  apon  her  claim 
six  months  and  had  applied  to  commnte  the  same.  But  it  is  well  set- 
tled that  a  person  can  not  maintain  two  claims  at  the  same  time  nnder 
the  settlement  laws,  and  since  the  husband  and  wife  can  have  but  one 
legal  residence  at  the  same  time,  it  follows  that  the  husband  and  wife 
cannot  both  obtain  government  land  by  virtue  of  a  residence  together 
in  the  same  house  on  the  theory  that  the  house  is  partly  on  both  claims. 

It  does  not  necessarily  follow,  however,  that  because  the  husband 
has,  nnder  erroneous  advice,  filed  said  declaratory  statement,  his  wife 
who  made  a  homestead  entry  prior  to  her  marriage  and  who  has  com- 
plied with  the  requirements  of  the  law  and  the  regulations  of  the  De- 
partment relative  to  residence  and  cultivation,  except  that  the  residence 
was  not  established  within  six  months,  should  not  be  permitted  to  com- 
mute her  entry.  The  improvements  are  valuable,  and  the  claimant 
swears  that  she  has  acted  in  good  faith. 

In  the  absence  of  any  protest  or  adverse  claim,  it  would  seem  that  the 
proof  should  be  accepted,  certificate  issued,  and  the  entry  referred  to 
the  Board  of  Equitable  Adjudication  for  its  consideration  under  the 
appropriate  rule. 

The  decision  of  your  office  is  modified  accordingly. 


PRACTICE-MOTION  TO  DISMISS— LOCAL  OFFICEItS. 

Wilson  v.  Smith. 

Tho  local  officers  iu  tbe  exorcise  of  a  sound  discretion  may  dismiss  a  contest  for  the 
want  of  diligence  in  prosecation,  bat  their  refusal  to  make  such  order  on  tbe 
motion  of  a  stranger  to  tbe  record  is  not  an  abuse  of  sucb  discretion. 

First  Assistant  Secretary  Oliandler  to  the  Commissioner  of  the  General 

Land  Office^  January  30,  1890. 

I  have  considered  the  case  of  Russell  B.  Wilson  v,  W.  J.  A.  Smith  on 
the  appeal  of  the  former  from  your  office  decision  of  September  12, 
1888,  refasing  to  dismiss  the  contest  of  said  Smith  against  the  timber 
culture  entry  of  one  Horace  A.  Ferguson  for  NB.  J  Sec.  26,  T.  1  K,  R. 
7  W.,  S.  B.  M.J  Los  Angeles  California  land  district. 

It  appears  from  the  record  that  Smith  filed  contest  affidavit  against 
the  entry  of  said  Ferguson  December  28, 1886,  and  hearing  was  at  that 
time  set  for  February  25,  1887.  On  the  back  of  the  contest  affidavit 
are  two  endorsements  in  the  hand  writing  of  the  register.  The  first  is — 
"Continued  to  May  7, 1887,''  and  the  other—"  Continued  to  Sept.  14, 
1887,  and  new  notice  issued."  For  the  first  continuance  no  application 
appears  of  record,  and  the  record  contains  no  other  reference  thereto,  but 
tor  the  second  there  appears  with  tbe  record  the  affidavit  of  one  Edwin 
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Blake  to  the  effect  that  during  the  months  of  March  and  April,  1887,  he 
had  made  diligent  search  and  inquiry  for  said  Horace  A.  Ferguson  for  the 
purpose  of  serving  upon  him  amended  summons  and  notice  in  the  contest 
of  Smith  V.  Ferguson,  at  the  request  of  said  contestant,  but  was  unable 
to  find  him.  There  is  also  the  affidavit  of  said  Smith  to  the  effect  that 
ever  since  December  28,  1886,  he  has  made  careful,  thorough,  and  dili- 
gent inquiry  and  search  for  said  Ferguson  for  the  purpose  of  serving 
upon  him  notice  and  amended  summons  in  said  contest  but  was  unable 
to  find  him  or  to  learn  his  whereabouts,  and  that  as  he  verily  believes 
the  said  Ferguson  was  not  within  the  State  of  California. 

These  affidavits  were  filed  May  12,  1887,  and  on  May  14, 1887,  the 
register  of  the  local  office  made  au  order,  based  upon  said  affidavit, 
directing  service  of  said  notice  to  be  made  by  publication. 

On  May  11, 1887,  said  Wilson  filed  an  affidavit  of  contest  against  the 
entry  of  said  Ferguson  upon  practicalfy  the  same  allegations  as  were 
in  that  filed  by  Smith,  on  the  back  of  said  affidavit  the  register  en- 
dorsed— "Filed  May  11, 1887,  subject  to  contest  of  W.  A.  J.  Smith  v. 
Ferguson  filed  Dec.  28, 1880. "  No  objection  on  the  part  of  Wilson  to 
this  endorsement  appears,  but  on  the  same  day  he  filed  a  motion  to  dis- 
miss the  contest  of  Smith  for  the  reason  that  no  service  of  notice  either 
personal  or  by  publication  had  been  made  upon  said  Ferguson  although 
there  had  been  ample  time  therefor  since  filing  of  contest  affidavit ;  also 
because  the  said  Smith  had  not  complied  with  rule  12  of  practice  when 
he  found  service  could  not  be  made  upon  said  Ferguson. 

Fpon  the  back  of  this  motion  is  endorsed— 

U.  S.  Land  Office  Lob  Angeles  Cal.,  Aag.  14th  1H87,  motion  denied  and  caae  of 
Smith  V.  Ferf^nson  continaed  to  Sept.  14,  1887. 

Upon  appeal  your  office  sustained  the  decision  of  the  local  office 
denying  said  motion,  and  in  said  decision  you  say — 

The  appeal  of  Wilson  is  grounded  on  the  claim  that  it  was  error  to  allow  the  for- 
mer case  of  Smith  v.  Fergnson  to  he  continaed  (as  shown  by  the  record)  from  Feb- 
raary  25,  1887,  to  May  7,  1837,  in  the  absence  of  proof  that  a  motion  for  saoh  post- 
ponement had  been  made,  and  to  be  further  continaed  from  May  7,  to  September  14, 
1887,  on  motion  of  Smith  filed  May  12, 1887,  after  the  day  set  for  hearing  and  (after) 
appellant's  contest  had  been  filed. 

The  only  party  entitled  to  raise  any  objection  to  said  continuances  is  the  defend- 
ant in  the  case  of  Smith  v.  Fergnson.  A  motion  to  dismiss  on  these  grounds  made  by 
the  second  contestant  is  therefore  dehors  the  record  and  cannot  be  entertained. 

While  the  local  officers  in  the  exercise  of  sound  discretion  might  have 
dismissed  the  contest  of  Smith,  had  they  become  satisfied  that  his  de- 
lay was  willful  and  unnecessary,  their  refusal  tx)  do  so  upon  the  motion 
of  appellant  can  not  in  the  light  of  the  whole  reeonl  be  considered  an 
abuse  of  such  discretion. 

If  there  was  any  irregularity  in  the  action  of  the  local  officers  in  the 
first  continuance  it  was,  so  far  as  the  appellant  is  concerned,  error  with- 
out prejudice,  for  he  was  not  then  -in  any  sense  a  party  in  interest. 

Your  said  decision  is  accordingly  affirmed. 
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TIMBEB-CULTUBE  ENTBISS-INSTBUCTIONS  OF  JTJLY  10,  1888. 

J.  H.  EOPPEETJD. 

The  departEUAntal  instmctions  of  July  16,  1889,  with  respect  to  the  rale  to  be  ob- 
served in  compating  the  statutory  period  of  caltivation  required  under  timber- 
culture  entries,  did  not  change  decisions  that  had  theretofore  become  final,  or 
authorize  the  General  Land  Office  to  modify  such  decisions. 

A  final  departmental  decision  is  conclusive  upon  the  General  Land  Office  until 
changed  in  accordance  with  law,  and  the  well-defined  rules  of  practice. 

JPirst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  January  30, 1890. 

On  Judo  2, 1888,  the  Department  rendered  a  decision  [unreported] 
affirming  the  action  of  yonr  office  and  the  local  office  rejecting  the  final 
proof  of  J.  H.  Kopx>erQd  in  support  of  his  timber-cnltare  entry,  No. 
3002,  of  the  N.  i  of  the  NE.  i  of  Sec.  10,  T.  113  K,  B.  48  W.,  "Sioux 
Falls  (series),  Dakota  Territory." 

The  action  of  yonr  office  was  affirmed,  for  the  reason  "  that  the  plant- 
ing of  the  first  trees  was  not  done  until  April  10, 1881,  and,  hence,  the 
cultivation  could  not  have  been  more  than  five  years,  three  months  and 
four  days,"  citing  as  authority  the  case  of  Henry  Hooper  (6  L.  D.,  624). 

On  December  9, 1889,  the  Department  received  a  letter  from  the  at- 
torney of  said  claimant,  in  which  he  states  that — 

an  appeal  was  taken  therefrom  to  the  Honorable  Secretary  of  the  Interior,  who  de- 
cided that  point  in  oar  favor,  bat,  ander  date  of  Jane  2,  1888,  rejected  same  under  a 
different,  sabseqaent,  ruling  (Henry  Hooper,  6  L.  D.,  624)  not  in  existence  at  the 
time  of  proof,  and  of  which  we  consequently  had  no  notice.  Inasmach,  therefore,  as 
our  appeal  was  sustained,  and  the  rejectmeut  reversed  on  the  only  issue  involved,  it 
seems  an  absurdity  and  an  injustice  that  said  proof  should  not  pass  to  patent. 

The  attorney,  therefore,  asks  that  said  decision  be  reconsidered  and 
reviewed.  This  letter  was,  on  the  eleventh  of  said  month,  referred  to 
your  office.  On  the  21st  instant,  the  Department  received  your  office 
letter,  dated  the  day  previous,  returning  the  letter  of  counsel  for  said 
claimant,  and  making  the  inquiry  whether  your  office  <^  is  authorized, 
under  the  decision  of  July  16, 1889  (9  L.  D.,  86),  modifying  the  Hooper 
case,  to  take  action  in  the  matter,  or  whether  the  decision  of  the  De- 
partment in  similar  cases,  and  based  on  the  Hooper  decision,  are  to  re- 
main in  full  force." 

It  will  be  observed  that  the  letter  of  counsel  for  claimant  is  not  veri- 
fied and  was  not  filed  within  the  time  prescribed  for  filing  motions  for 
review.  The  Department  did  not  sustain  the  appeal,  because  it  did  not 
pass  upon  the  question  whether  a  sufficient  number  of  trees  had  b^en 
planted  to  comply  with  the  requirements  of  the  statute.  It  mentioned 
the  number  of  trees  which  appear  to  be  enough  in  quantity,  and,  if  the 
findings  of  the  local  officers  be  correct,  the  claimant,  apparently,  had 
complied  with  the  requirements  of  the  timber-culture  law  as  to  planting^ 
cultivating  and  growing  timber  thereon. 
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The  allegation  tliat  the  actlou  of  the  Department  is  an  ^^  absurdity" 
can  hardly  be  sustained,  for  the  reason  that  the  decision  adverse  to  the 
claimant  was  made  in  accordance  with  the  express  rulings  of  the  De- 
partment then  In  force. 

The  case  of  claimant  is  very  similar  to  the  Hooper  case.  Both  en- 
tries were  made  in  1878.  The  final  proofs,  in  support  of  both  entries 
were  rejected,  for  the  reason  that  the  trees  have  not  reached  the  size  re- 
quired at  the  time  said  proofs  were  offered.  If  this  be  true,  then,  under 
the  principle  contended  for  by  counsel,  such  rejection  by  the  local  offi- 
cers was  right,  for  he  says  that  said  proof  was  made  <4n  compliance 
with  all  then  existing  decisions,  rulings,  etc.,  except  as  to  the  arbitrary 
^  size  of  the  trees '  then  required^  on  account  of  which  size  his  proof  was 
rejected.''  The  Department  held  in  the  Hooper  case,  that  "  The  eight 
years  of  cultivation,  required  under  the  timber-culture  law,  must  be 
computed  from  the  time  the  required  acreage  of  trees,  seeds,  or  cuttings 
is  planted. "  This  ruling  was  modified  by  departmental  instructions, 
dated  July  16, 1889  (9  L.  D.,  86),  wherein  it  was  held  that,  although 
the  decision  in  the  Hooper  case  was  a  correct  exposition  of  the  law,  yet, 
inasmuch  as  a  rule  of  a  department,  until  changed,  has  all  the  force  of 
law,  entries  made  prior  to  the  circular  ot  June  27,  1887  (6  L.  D.,  284, 
Par.  22),  would  be  adjudicated  under  the  former  ruling,  and  claimantJS 
would  be  allowed  to  compute,  as  a  part  of  the  period  required  for  culti- 
vation, the  time  allowed  by  law  for  the  preparation  of  the  land  and 
planting  of  the  trees.  This  construction  has  been  adhered  to  in  the 
following  cases :  Mary  B.  Leonard  (9  L.  D.,  189) ;  John  M.  Lindback 
(id.,  284) ;  Christian  Isaak  (id.,  624). 

If  the  ruling  in  the  Hooper  case  has  the  force  of  law  until  changed, 
then  the  departmental  decision  could  not  have  been  different  in  the  Kop- 
perud  case,  and  was  correct  at  the  time  it  was  rendered  and  not  an 
*^ absurdity,"  as  contended  by  counsel.  Moreover,  said  decision  was 
rendered  by  Mr.  Secretary  Vilas,  and  I  am  unaware  of  any  rule  of  law 
that  will  warrant  one  head  of  a  department  to  reverse  the  final  action 
of  his  predecessor,  except  in  certain  well  defined  cases  which  are  not 
present  in  the  case  at  bar. 

In  the  case  of  Henry  T.  Wells  (3  L.  D.,  196),  Mr.  Secretary  Teller 
said : 

If,  as  I  tbluk  was  the  fact,  Wells'  whole  claiiu  wjvs  before  Secretary  Delano  and 
passed  upon  in  his  decision,  then  that  decision  was  final  and  conclusive,  and.  the 
present  claim  is  res  judicata  so  far  as  this  Department  is  concerned.  It  matters  not  that 
that  decision  may  have  been  erroneous,  or  that  the  Department  has  since  held  dif- 
ferently.   It  is  sufficient  that  it  was  a  decision. 

The  learned  Secretary  cited  as  authority  for  his  decision  the  opin- 
ions of  the  Honorable  Attorneys-General  Wirt,  Taney,  Nelson,  Ton- 
cey,  Johnson,  Black,  Stanbery,  Hoar,  Akerman  and  Bristow  (2  Op., 
8,  464;  4  id.,  341 ;  5  id.,  124;  9  id.,  101,  301,  387 ;  12  id.,  355 ;  13  id.,  33, 
387,  456).    To  the  same  effect  are  the  departmental  decisions  iu  the 
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eaaes  of  Bobert  Garrick  (3  L.  D.,  558) ;  State  of  Oregon  (id.,  595) ;  Henry 
A.  Pratt  et  al  (5  L.  D^,  185) ;  State  of  Kansas  (id.,  243) ;  Francis  Palms 
etaL{7  It.  D.,  146).  In  the  last  named  case  Mr.  Secretary  Vilas  quoted, 
with  approval,  from  the  decision  of  Secretary  Lamar,  in  the  case  of 
Rancho  San  Rafael  de  la  Zanja  (4  L.  D.,  482),  wherein  he  said : 

Unless  the  principle  of  res /udicato  is  reoognizedi  adminiBtratiye  action  may  become 
involved  in  chaos;  the  labors  of  the  Department  would  become  too  cumbrous  to  ad- 
mit of  their  intelligent  discharge ;  uncertainty  would  cloud  every  inchoate  title,  and, 
in  many  instanoes,  vested  rights  would  be  endangered. 

See  also  State  of  Oregon — on  review — (9  L.  D.  363). 

The  anthorities  above  cited  are  in  harmony  with  the  repeated  decisions 
of  the  snpreme  court  of  the  United  States.  In  the  case  of  the  United 
States  V.  Arredondo  (6  Peters,  729),  Mr.  Justice  Baldwin  said : 

It  is  an  universal  principle  that,  where  power  or  jurisdiction  is  delegated  to  any 
public  ofBcer  or  tribunal  over  a  subject  matter,  and  its  exercise  is  oonAded  to  his  or 
their  discretion,  the  acts  so  done  are  binding  and  valid  as  to  the  subject  matter ;  and 
individual  rights  will  not  be  disturbed  collaterally  for  anything  done  in  the  exercise 
of  that  discretion  within  the  authority  and  power  conferred.  The  only  questions 
which  can  arise  between  an  individual  claiming  a  right  under  the  acts  done  and  the 
public,  or  any  person  denying  its  validity,  are,  power  in  the  officer,  and  fraud  in  the 
partg.  Ali  other  questions  are  settled  by  the  decision  made  or  the  act  done  by  the 
tribunal  or  officer,  whether  executive  (1  Cranch,  170,  171),  legislative  (4  Wheat., 
4.23 ;  2  Pet.,  412 ;  4  Pet.,  563),  judicial  (11  Mass.,  2*27;  11  S.  <&  R.,  429 ;  adopted  in  2 
Pet,  167, 168),  or  special  (20  J.  B.,  739,  740  ;  2  Dow.  P.  Cas.,  621,  et43.),  unless  an  ap- 
peal is  provided  for,  or  other  revision,  by  some  appellate  or  supervisory  tribunal,  is 
prescribed  by  law. 

Again,  in  the-case  of  United  States  v.  Bank  of  Metropolis  (15  Pet., 
401),  which  arose  upon  the  question  whether  the  Honorable  Postmaster 
General  had  the  power  to  disallow  certain  items  of  credits  for  extra 
allowances,  which,  it  was  alleged,  the  former  Postmaster  General  <^  was 
not  legally  authorized  to  allow,  '^  Mr.  Justice  Wayne,  delivering  the 
opinion  of  the  court,  said : 

The  successor  of  Mr.  Barry  had  the  s'tme  power,  and  no  more,  than  his  predecessor, 
and  the  power  of  the  former  did  not  extend  to  the  recall  of  credits  or  allowances  made 
by  Mr,  Barry,  if  he  acted  within  the  scope  of  official  authority  given  bylaw  to 
the  head  of  the  Department.  This  right  in  an  incumbent  of  reviewing  a  predecessor's 
decision  extends  to  mistakes  in  matters  of  fact,  arising  from  errors  in  calculation, 
and  to  cases  of  rejected  claims,  in  which  material  testimony  is  afterwards  discovered 
aud  produced.  But,  if  a  credit  has  been  given,  or  an  allowance  made,  as  these  were, 
by  the  head  of  a  department,  and  it  is  alleged  to  be  an  illegal  allowance,  the  judicial 
tribunals  of  the  country  must  be  resorted  to,  to  construe  the  law  under  which  the 
allowance  was  made,  and  to  settle  the  rights  between  the  United  States  and  the  party 
to  whom  the  credit  was  given.  It  is  no  longer  a  case  between  the  correctness  of 
one  officer's  judgment,  and  that  of  his  successor. 

It  must  be  conceded  upon  the  foregoing  authorities,  that  the  decision 
of  Mr.  Secretary  Vilas,  iu  the  case  at  bar,  is  conclusive  and  binding 
upon  all  the  officers  of  this  Department.  This  being  so,  it  follows,  neces- 
sarily, that  the  decision  rejecting  said  proof  must  remain  in  full  force 
and  effect.    It  will  be  seen^  however,  that  the  claimant  can  now  make 
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new  proof  in  support  of  his  said  entry^  since  more  than  three  years 
have  elapsed  since  said  decision  of  your  office  was  rendered,  giving 
eight  years  of  cultivation  as  required  under  said  former  ruling,  and  if 
he  shows  compliance  with  the  requirements  of  the  law,  I  see  no  reasoa 
why  the  new  final  proof  should  ^ot  be  approved  and  the  entry  passed 
to  patent. 

The  departmental  instructions  of  July  16,  1889  {supra) j  did  not  pur- 
port to  change  the  fiqal  decisions^  of  the  Department  that  had  already 
become  res  judicata.  Each  final  departmental  decision  must  be  obeyed 
until  changed  in  accordance  with  law,  and  the  well  defined  rules  of 
practice. 


PHACTICE-REHEARING    newly  discovered  EVIDENCE. 

OOLLIEB  V.  WYLAND. 

A  motion  for  reheariDg  based  apon  newly  disoovered  evidence  should  show  that  the 
alleged  discovery  was  acted  npon  without  unnecessary  delay,  and  the  proof  of 
dilijsence  should  be  dear. 

An  unsworn  statement  of  the  applicant's  neighbors,  showing  his  compliance  with 
law,  can  not  be  considered  on  a  motion  for  rehearing  in  a  contested  case. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Qeneral 

Land  Office^  January  31, 1890. 

March  18,  1884,  J.  W.  Wyland  made  homestead  entry  for  the 
NE.  i  of  Sec.  32,  T.  3,  B.  12,  Kirwin  district,  Kansas,  and  a  .year  and  a 
half  thereafter,  September  19,  1885,  made  commutation  proof  and  pay- 
ment for  the  land,  on  which  the  local  officers  issaed  to  him  a  final  cer- 
tificate. September  25, 1885,  J.  H.  Collier  made  an  affidavit,  charg- 
ing, in  effect,  that  Wyland  had  never  established  residence  on  the 
land.  A  hearing  was  ordered  and  commenced,  July  21, 188tj.  On  the 
evidence  taken  thereat,  the  local  officers,  by  decision  of  June  3,  1887, 
found  that  the  charge  was  sustained,  and  that  the  entry  should  be  can- 
celed. July  27,  1887,  Wyland  appealed  to  your  office,  and,  subse- 
quently, April  17, 1888,  filed  in  your  office  a  motion  for  a  rehearing.  By 
decision  of  September  13, 1888,  your  office  overruled  the  ^motion  for  a 
rehearing,  concurred  in  the  finding  of  the  local  officers  and  held  the 
entry  for  cancellation.  From  your  office  decision,  Wyland  now  appeals 
to  this  Department. 

The  motion  for  rehearing  was  made  about  ten  months  after  the  hear- 
ing before  the  local  officers  and  nine  months  after  the  appeal  to  yoar 
office  and  is  based  upon  the  allegation  of  newly  discovered  evidence  on 
the  question  of  residence  and  showing,  it  is  claimed,  that  contestant's 
witnesses  swore  to  falsehoods  on  the  hearing.  It  is  stated  in  the  affi- 
davit accompanying  the  motion,  that  the  new  evidence  '^  has  come  to 
the  knowledge  of  affiant  since  the  trial,"  and  that  at  the  trial  he  <*  did 
not  know  of  this  proof  and  was  unable  to  procure  the  same."  In  mo- 
tions for  new  trials,  based  upon  newly  discovered  evidence,  it  must  be 
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made  to  appear  that  the  alleged  discovery  was  acted  upon  without  nn- 
necoessary  delay  and  '<  the  proof  of  diligeDce  must  be  dear.''  (Billiard 
on  New  Trials,  2  Ed.,  495;  Eeliey  v.  Moran,  9  L.  D.,  581 ;  Weldon  v.  Mc- 
Lean, 6  L.  D.,  9).  It  is  necessary,  therefore,  that  it  be  set  forth,  when  or 
abont  what  time  the  discovery  was  made  (Eeliey  v.  Moran,  %upra)j  and 
fiicts  should* be  averred  showing  that  by  the  exercise  of  reasonable  dil- 
igence the  newly  discovered  evidence  conld  not  have  been  known  and 
prodnced  at  the  trial.  The  motion  in  this  case  is  defective  in  both 
these  Inspects. 

There  is,  also,  attached  to  said  motion,  a  statement  porporting  to 
have  been  signed  by  twenty-eight  citizens  of  Smith  connty,  Kansas 
(in  which  the  land  is  located),  setting  forth  that  they  live  '^  in  the  vicin- 
ity of  Wyland  and  know  him  to  be  living  on  the  land  and  improving 
and  cultivating  it,  and  expressing  their  belief  that  ^<  he  has  complied 
with  the  homestead  law  to  the  best  of  his  ability."  Your  office  cor- 
rectly held  that  this  ex  parte  statement,  not  under  oath,  ^<  while  compli- 
mentary to  the  defendant,"  could  not  be  considered  in  a  case  inter 
partes. 

I  have  carefully  examined  the  voluminous  testimony  adduced  on 
both  sides  at  the  hearing.  Wyland,  it  appears,  cultivated  and  im- 
proved the  land  sufficiently,  but  was  in  default  as  to  residence.  He 
occupied  the  house  which  he  first  built  upon  the  land  only  a  few  days, 
and  the  remainder  of  the  ^x  or  seven  months  of  his  alleged  residence 
on  the  land  he  claimed  to  have  spent  in  a  house  known  as  the  '^  line  " 
or  ^<  partnership  "  house,  which  proved  on  survey  to  be  entirely  on  an- 
other tract.  I  find  no  sufficient  ground  for  disturbing  the  concurring 
findings  of  your  office  and  the  local  officers.  (Gonly  v.  Price,  9  L*  D.t 
490;  Chichester  v.  Alien,  ib.,  302).  The  decision  of  your  office  is  af- 
firmed. 


jsxpixyrA  OT  thb  generax  JjAkd  office-section  45a  b.  s. 

Hebbbst  MgMioeen  et  al. 

The  diitqnalification  to  enter  public  lands  contained  in  section  452  R.  S..  extends  to 
offlcera,  clerks,  and  employ^  in  any  of  the  branches  of  the  pnblic  seryice  under 
the  control  and  supervision  of  the  Commissioner  of  the  General  Land  Office  in 
the  discharge  of  his  duties  relating  to  the  survey  and  sale  of  the  public  lands. 

A  timber  land  entry  made  by  an  employ^  in  the  office  of  the  surveyor-general  of  the 
district  in  which  the  land  is  situated  is  illegal  and  must  be  canceled. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  February 

3, 1890. 

Herbert  McMicken,  Albert  J.  Treadway  and  John  P.  Tweed  made, 
February  14, 1883,  timber  land  entries  for,  respectively,  the  SE.  J,  the 
NW.  i,  and  the  SW.  i,  of  Sec.  20,  T.  18  N.,  R.  3  W.,  Seattle  district, 
Washington  Territory. 

14839— VOL  10 7 


98  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

These  entries  were  held  for  cancellation,  Jane  16, 1886,  on  the  report 
of  Special  Agent  James  M.  Carson,  setting  forth  three  grounds  of  can- 
cellation :  Ist,  that  the  land  was  not  of  the  character  subject  to  timber 
land  entry ;  2d,  that  the  entrymen  sold  the  land  covered  by  their  re- 
spective entries  to  one  Aden  D.  King,  August  17, 1883,  and,  3d,  that 
at  the  date  of  the  entries,  the  entrymen  were  employes  in  the  office  of 
the  surveyor-general  of  Washington  Territory.  A  hearing  was  had  on 
the  application  of  the  entrymen,  at  which,  the  issues  in  each  being  the 
same,  the  cases  were  consolidated.  The  local  officers  found  in  favor  of 
the  entrymen  on  all  three  of  the  alleged  grounds  of  cancellation.  Your 
office,  by  decision  of  June  11,  1888  (from  which  the  entrymen  now 
appeal  to  this  Department),  held  that  '^  the  entries  were  made  in  good 
faith,  and  that  the  sale  to  King  was  a  bona  fide  transaction,  no  agree- 
ment to  sell  existing  prior  to  entry,"  and  that  the  '^  preponderance  of 
the  evidence  "  showed  <^  that  no  considerable  part  of  any  of  the  smallest 
legal  subdivisions  of  said  tracts  would  be  suitable  for  agricultural  pur- 
poses after  removal  of  timber,  and  said  tracts  were  in  fact  valuable 
chiefly  for  the  timber  thereon  ; "  but  held  the  entries  for  cancellation, 
on  the  third  ground  set  up  in  the  special  agent-s  report,  namely,  that 
the  entrymen  at  date  of  their  respective  entries  were  employ^  in  the 
office  of  the  surveyor-general  of  Washington  Territory. 

I  concur  in  the  conclusions  attained  by  your  office  and  the  local 
officers,  as  to  the  character  of  the  land,  and,  also,  as  to  the  sale  to 
King — the  evidence  clearly  showing  that  said  sale  was  neither  agreed 
upon  nor  contelbplated  prior  to  or  at  the  time  of  the  entry.  I  further 
agree  with  your  office  in  holding  that  the  entrymen  were  disqualified 
from  making  the  entries  by  virtue  of  their  employment  at  the  date 
thereof  in  the  office  of  the  surveyor-general  of  the  district  in  which  the 
lands  are  located.  The  act  of  April  25, 1812  (2  Stats.,  716),  established 
the  General  Land  Office  as  a  bureau  of  the  Treasury  Department,  and 
by  section  ten,  persons  ^'  appointed  to  offices  instituted"  by  said  act  or 
"  employed  in  such  offices"  were  forbidden  to  directly  or  indirectly  be- 
come concerned  in  the  purchase  of  any  interest  in  any  public  land.  By 
section  fourteen  of  the  act  of  July  4, 1836  (5  Stats.,  107),  entitled  ^^An 
act  to  reorganize  the  Oeneral  Land  Office,"  all  officers  whose  salaries 
are  provided  for  in  said  act  are  subjected  to  a  like  disqualification.  The 
surveyor-general  is  under  the  control  and  direction  of  the  Commissioner 
of  the  Oeneral  Land  Office,  and  by  section  452  of  the  Revised  Statutes, 
it  is  provided  that 

The  officers,  clerks  and  employees  in  the  General  Land  Office  are  prohibited1ftt>in 
directly  or  indirectly  purchasing  or  becoming  interested  in  the  purchase  of  any  of  the 
public  land ;  and  any  person  who  violates  this  section  shall  forwith  be  removed  from 
his  office. 

This  is  a  generalization  or  enlargement  of  section  fourteen  of  the  act 
of  1836,  which  was  regarded  as  superseding  the  act  of  1812.  (Kotes  on 
Revised  Statutes  U.  S.— Gould  and  Tucker,  p.  52.)    By  this  enlarge- 
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meDt  the  prohibitioii  or  disqaaliflcation  is  extended  to  all  <<  officers, 
clerks  and  employees  in  the  General  Land  Office,"  and  is  not  limited  to 
persons  appointed  or  employed  in  an  office  created  by  the  act  of  1812,  or  to 
officers  whose  salaries  are  provided  for  by  the  act  of  1836.  Do  the  words, 
<*  General  Land  Office,"  as  used  in  section  452,  quoted  above,  relate  only 
to  the  main  or  central  office  located  at  the  seat  of  government,  or  were 
they  intended  by  Congress  to  embrace,  also,  the  local  offices  and  offices 
of  sorveyors-general,  which  may  be  termed  the  branches  or  arms  of  the 
central  office,  through  which  the  Oommissioner  of  the  General  Land 
Office  discharges  *^  all  executive  duties  devolved  upon  him  by  law  ap- 
pertaining to  the  surveying  and  sale  of  public  lands  t"  (fiev.  Stat, 
453.)  There  are  two  leading  subdivisions  of  the  business  of  the  General 
Land  Office,  namely,  the  surveying  and  the  sale  or  disposal  of  the  public 
lands ;  the  former  is  conducted  primarily  through  the  offices  of  the  sur- 
veyors-general and  the  latter  through  the  local  land  offices.  The  Com- 
missioner of  the  General  Land  Office  is  required,  through  the  clerk  of 
surveys  in  his  office,  to  "  direct  and  superintend  the  making  of  surveys, 
the  returns  thereof,  and  all  matters  relating  thereto,  which  are  done 
through  the  offices  of  the  surveyors-general "  (Bev.  Stat.,  Sec.  449),  and 
<^  under  the  direction  of  the  Secretary  of  the  Interior,  to  perform  all  ex- 
ecutive duties  appertaining  to  the  surveying    of  the  public 

lands"  (ib.,  453).  The  duties  of  the  Commissioner  as  to  surveys  are,  in 
the  language  of  the  statute,  '^  done  through  the  offices  of  the  surveyors- 
general,"  and  these  offices  are  branches  and  integral  parts  of  the  cen- 
tral office,  and,  I  am  of  the  opinion,  that  Sec.  452  of  the  Bevised  Stat- 
utes, by  the  substitution  of  the  general  words  used  therein  for  the  apeciai 
prohibitions  contained  in  prior  legislation  on  the  subject,  was  intended 
to  extend  the  disqualification  to  acquire  public  lands  to  officers,  clerks 
and  employees  in  any  of  the  branches  or  arms  of  the  public  service 
under  the  control  and  supervision  of  the  Commissioner  in  the  discharge 
of  his  duties  relating  to  the  survey  and  sale  of  the  public  lands.  More- 
over,  in  construing  a  statute,  it  is  proper  to  take  into  consideration  the 
mischief  it  was  passed  to  obviate.  (Sedg.  Stat,  and  Com.  Law,  202). 
The  object  of  Sec.  452  was  evidently  to  remove  from  the  persons  desig- 
nated the  temptation  and  the  power  by  virtue  of  the  opportunities  af- 
forded them  by  their  employment  to  perpetrate  frauds  and  obtain  an 
undue  advantage  in  securing  public  lands  over  the  general  public  by 
means  of  their  earlier  and  readier  access  to  the  records  relating  to  the 
disposal  of,  and  containing  valuable  information  as  to,  such  lands.  Offi- 
cers, clerks  and  employees  in  the  offices  of  surveyors-general  fall  clearly 
within  the  mischief  contemplated  by  the  statute,  and  the  reason  of  the 
law  applies  to  them  with  equally  as  ranch  force  as  to  those  in  the  cen- 
tral office  at  Washington.  Statutes  and  regulations  of  this  kind  are 
based  upon  grounds  of  sound  public  policy  and  their  strict  enforcement 
is  essential  to  the  good  of  the  public  service. 

The  decision  of  your  office)  holding  the  entries  for  cancellation  is  af- 
flnned« 
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HOMESTEAD- ADJOINING  F ABM -TEQUIT ABLE  OWNERSHIP. 

Carnes  v.  Smith. 

Ab  adJotniDg  farm  entry  nnder  section  2289,  R.  8.,  may  be  properly  based  upon  the 
equitable  ownership  of  an  adjacent  tract ;  and  residence  on  snob  tract,  for  the 
period  of  five  years  after  such  entry,  warrants  the  submission  of  final  proof. 

The  validity  of  an  adjoining  farm  entry  is  not  affected  by  the  entryman's  acquiring^ 
title  to  other  adjacent  lands  prior  to  the  submission  of  final  proof. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  3, 1890. 

I  have  considered  the  case  of  David  Games  v.  Socrates  Smith  on  ap- 
peal of  the  former  from  your  office  decision  of  April  18, 1888,  re-affirmed 
by  decision  of  July  16, 1888,  on  motion  for  review,  dismissing  his  con- 
test against  the  adjoining  farm  entry  of  said  Smith  for  W.  ^,  SE.  i,  Sec 
12,  T.  84  N.,  E.  44  W.,  Des  Moines,  Iowa,  land  district. 

Said  entry  was  made  by  Smith  April  15, 1872,  as  an  adjoining  entry 
to  N  W.  ^,  NE.  I,  Sec.  13,  of  same  township  and  range. 

On  September  13, 1884,  Smith  after  notice  duly  published,  made  final 
proof  before  the  clerk  of  the  district  court  of  the  oounty  in  which  said 
land  is  situated  and  received  final  certificate  therefor. 

Games  was  present  when  such  final  proof  was  taken  and  made  oral 
protest  against  its  being  received  but  placed  no  paper  on  file.  He  ex- 
pressed himself,  however,  as  desirious  of  making  legal  protest  if  he 
could  ascertain  how  it  should  be  done. 

On  September  23,  1885,  said  Carnes  filed  an  affidavit  of  contest 
against  said  entry  alleging  that  the  claimant  had  erected  no  building 
on  said  land  or  in  any  way  lived  upon  it,  nor  had  owned  any  land  ad- 
joining it  until  April  10,  1880,  and  in  an  amended  and  supplemental 
affidavit  it  was  alleged  that  on  April  10, 1880,  said  Smith  acquired  title 
to  one  hundred  and  sixty  acres  of  land  contiguous  to  the  land  in  con- 
troversy, and  was  therefore  debarred  from  making  such  entry  under 
section  2289  of  Revised  Statutes. 

This  affidavit  of  contest  was  by  the  local  officers  submitted  to  your 
office  for  instructions,  and  by  letter  of  May  25, 1885,  a  hearing  was 
ordered  thereon. 

At  such  hearing  both  parties  appeared  in  person  and  by  counsel  and 
submitted  testimony  upon  which  the  local  officers  decided  against  the 
contestant  and  recommended  the  dismissal  of  his  contest  which  action 
your  office  upon  appeal  affirmed  in  the  decision  complained  of. 

The  evidence  shows  that  in  March,  1872,  the  claimant  and  his  wife 
were  living  on  NW.  J,  NE.  J,  of  Sec.  13,  T.  84  N.,  R.  44  W.,  which  be- 
longed at  the  time  to  claimant's  father-in-law^  that  claimant  at  that 
time  proposed  to  his  father-in-law  to  purchase  from  him  said  forty 
acres  and  offered  him  therefor  $20,  per  acre,  which  offer  was  accepted 


DECISIONS   BELATING   TO   THE   PUBLIC   LANDS.  101 

and  it  was  agreed  that  a  certain  sum  which  the  said  father-in-law  was 
owing  claimant  shoald  be  credited  as  part  of  the  purchase  price  and 
that  the  remainder  should  be  paid  at  a  future  time  not  definitely  fixed  by 
the  evidence.  No  conveyance  or  written  contract  was  made,  but  the 
claimant  from  that  time  forward  continued  to  reside  upon,  occupy  and 
cultivate  said  premises  as  owner  and  not  as  tenant,  and  no  rent  was 
thereafter  demanded  or  paid  by  him.  He  subsequently  made  adjoining 
homestead  ^ntry  of  the  land  in  controversy  and  has  used  the  same  for 
farming  purposes  in  connection  with  the  said  N  W.  J,  NE.  ^  of  Sec,  13, 
«ver  since  the  date  of  entry. 

In  1874  he  purchased  from  his  father-in-law  112.90  acres  lying  imme- 
diately south  of  said  NW.  NE.  of  13,  and  on  June  17,  1876,  he  pur- 
chased from  the  Iowa  Bailroad  and  Land  Co.,  the  forty  acres  adjoining 
said  last  described  land  on  the  west. 

At  the  time  of  the  said  purchase  of  land  in  1874,  most  or  perhaps  all 
of  the  payments  therefor  were  to  be  made  in  the  future  and  a  bond 
for  a  deed  was  given.  Claimant  and  his  wife  both  say  that  all  or  nearly 
all  of  the  purchase  price  for  said  NW.  ^,  NE.  ^,  of  Sec.  13,  had  been 
paid  prior  to  this  purchase  in  1874,  but  partly  to  save  the  expense  of 
making  and  recording  two  deeds  and  partly  as  additional  security  for 
the  purchase  price,  the  said  last  described  land  was  included  in  the 
bond  for  deed  and  the  amount  already  paid  on  NW.  ^  of  N£.  ^,  Sec  13, 
was  at  that  time  allowed  and  deducted  from  the  price  of  the  land  in- 
cluded in  said  bond.  Before  making  conveyance  under  the  bond, 
claimant's  father-in-law  died  and  the  administrator  of  his  estate  fore- 
closed the  bond  against  claimant,  and  sold  the  land  under  order  of 
court  the  claimant  himself  being  purchaser,  and  his  deed  therefor  is 
dated  April  10, 1880. 

Upon  this  state  of  facts  your  office  said  in  the  said  decision  of  April, 
1888, 

From  the  foreffoing  recital,  it  appears  that,  although  nnder  the  executory  contract 
between  claimant  and  hiii  father-in-law,  the  former  had  at  the  date  of  entry  only  an 
inchoate  title  to  the  tract  in  Sec.  13,  yet  since  it  is  evident  that  his  entry  was  made 
in  good  faith  and  he  obtained  record  title  to  the  land  April  10,  1680,  and  prior  to 
contest,  he  was  authorized  to  make  final  proof  in  five  years  from  snch  last  named 
date.  Final  proof  having,  however,  been  made  September  13,  1884,  it  was  prema- 
ture and  can  not  now  be  allowed. 

Yonr  decision  recommending  the  dismissal  of  the  contest  in  this  case  is  therefore 
affirmed;  but  the  claimant  Smith  will  be  required  to  make  new  fiual  proof,  which 
will  then  be  submitted  to  the  board  of  equitable  adjudication  for  fiual  adjudication. 

Contestant  filed  a  motion  for  the  review  of  your  said  office  decision 
based  upon  the  following  grounds: 

Ist  That  Smith  was  not  the  owner  of  any  land  contiguous  to  the 
land  in  dispute  at  the  time  of  his  original  entry  of  said  eighty  acres. 

2nd.  Because  the  right  under  the  law  to  make  an  additional  farm 
entry,  whether  the  original  or  final  entry — is  dependent  on  the  fact 
that  the  area  applied  for  as  such  additional  farm  entry  shall  not  with 
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the  contigaoas  land  owned  and  occupied  by  the  entrjman  exceed  in 
the  aggregate  one  hundred  and  sixty  acres. 

3rd.  That  the  amended  and  supplemental  aflSdavit  of  contest  charges 
that  the  ownership  of  said  Smith  extended  to  one  hundred  and  sixly 
acres  of  contiguous  land  and  Smith  was,  therefore,  debarred  from  the 
benefit  of  Sec.  2289,  of  the  Eevised  Statutes  and  his  entry  was,  there- 
fore, void. 

Said  motion  was  denied  in  your  decision  of  July  16, 1888. 

The  hearing  of  the  contest  before  the  local  officers  was  had  in  Novem- 
ber,  1885,  and  pending  the  decision  of  his  appeal  to  the  Commissioner, 
contestant  in  an  affidavit  dated  June  14, 1887,  asked  for  another  hear- 
ing. 

In  said  affidavit  he  alleged  that  the  entry  of  Smith  was  illegal  and 
should  be  canceled. 

1st.  Because  at  the  date  said  entry  was  made,  April  15,  1873,  the  said  Socrates 
Smith  was  not  the  owner  of  the  NW.i  of  NE.i,  Sec.  13,  T.  84,  Range  44,  to  which 
said  entry  was  made  as  an  adjoining  farm  entry,  nor  was  he  the  owner  of  any  other 
land  adjoining  the  same,  and  his  entry  is,  therefore,  illegal. 

2nd.  Becanse  the  said  Socrates  Smith  has  not  made  the  land  embraced  in  said 
homestead  entry  No.  594,  his  home  nor  lived  thereon  since  said  entry  was  made,  nor 
erected  a  dwelling  thereon. 

3rd.  Because  at  the  date  the  said  Smith  on  September  13,  1884,  made  final  proof 
npon  said  homestead  entry,  he  was  the  owner  of  one  hundred  and  sixty  acres  of  land 
adjoining  the  same,  to  wit,  *  *  •  and  had  been  such  owner  for  some  years  and 
therefore  was  not  qualified  to  make  an  adjoining  farm  entry  of  the  tract  embraced  in 
said  homestead  entry  No.  594  nor  to  make  final  proof  thereon. 

4th.  Because  this  deponent  has  been  a  settler  on  W.  i,  S£.  i  Sec.  12,  T.  84  N.,  Bange 
44  W.,  since  the  23rd  day  of  August,  1884,  having  filed  pre-emption  declaratory 
statement  No.  3599  thereon  on  the  first  day  of  September,  1884,  and  is,  therefore  an 
adverse  claimant  of  the  land. 

This  application  for  another  hearing  was  rejected  in  your  said  office 
decision  of  April  18,  1888,  upon  the  ground  that  ^^  the  only  material 
issue  raised  in  said  application  being  adversely  decided  by  the  action 
herein  upon  the  hearing,''  and  it  was  also  held  therein  that  the  land 
was  not  subject  to  pre-emption  entry  on  September  1,  1884,  and  con- 
testant's filing  was,  therefore,  illegal. 

The  appeal  now  under  consideration  is  taken  upon  the  following 
specifications  of  error,  viz :  In  holding  the  entry  of  Smith  to  be  valid ; 
in  holding  any  of  the  charges  in  the  affldavitof  contest  to  be  immaterialy 
in  not  ordering  a  hearing  on  the  charges  set  out  in  the  amended  affidavit 
of  contest  of  said  appellant ;  in  finding  that  Smith  was  on  April  15, 
1872,  owner  of  any  lands  within  the  meaning  of  Sec.  2289,  Bevised 
Statutes ;  in  holding  that  Smith  was  equitable  owner  of  forty  acres  of 
contiguous  land  at  the  time  of  his  entry,  in  holding  that  an  equitable 
title  constitutes  ownership  within  the  meaning  of  said  Sec.  2289 ;  in 
holding  that  the  acquisition  of  the  legal  title  to  contiguous  land,  prior  to 
the  submission  of  final  proof  but  subsequent  to  entry,  can,  as  a  matter  of 
law,  sustain  the  validity  of  such  entry  3  and  because  if  claimant  had 
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equitable  title  to  contigaous  lands  at  date  of  entry,  even  if  such  title 
ooald  support  sucli  entry,  the  fact  that  he  owned  more  than  one  hundred 
and  sixty  acres  of  contiguous  land  prior  to  final  proof,  defeats  his  right 
to  title. 

From  the  above  I  deduce  the  following  propositions  as  practically 
covering  the  errors  complained  of: — 

1st.  That  the  facts  shown  in  the  evidence  are  not  sufficient  to  consti- 
tute ownership  of  contiguous  land  upon  which  to*  base  and  adjoining 
farm  entry. 

2nd.  That  the  acquisition  of  the  legal  title  to  more  than  one  hundred 
and  sixty  acres  by  the  claimant  April  10,  1880,  does  not  aid  his  entry 
for  the  reason  that  he  then  became  the  owner  of  so  much  land  as  to  in- 
hibit an  entry  of  the  kind  in  controversy. 

The  evidence  upon  the  question  of  ownership  of  said  NW.  J,  NB.  J, 
Sec.  13,  at  the  time  of  the  entry  was  principally  confined  to  the  testi- 
mony of  claimant  and  wife.  Their  statements  are  not  contradicted  and 
clearly  show  such  an  oral  bargain  and  sale  of  the  said  forty  acre  tract 
as  has  been  hereinbefore  set  out,  and  that  under  such  purchase  claim- 
ant has  ever  since  held  said  land  as  owner  thereof. 

In  a  letter  of  instruction  from  the  General  Land  Office,  to  the  regis- 
ter and  receiver  at  Jackson,  Miss.  (1  L.  D.,  61),  it  was  said  that: 

Where  land  in  a  homestead  entry  that  has  been  coosommated,  but  not  patented,  is 
sold,  the  purchaser  may  make  adjoining  farm  homestead  entry  of  a  oontignoas  va- 
cant tract  (as  the  law  allows),  at  his  own  risk  as  to  the  patenting  of  the  land  pnr* 
chased. 

In  Sec.  2260  of  the  Revised  Statqtes  there  is  a  provision  inhibiting  a 
person  from  removing  from  land  of  his  own  to  pre-empt  public  land  in 
the  same  State  or  Territory,  and  it  seems  to  me  that  the  same  rule  of 
ownership  which  is  applied  by  the  Department  to  prevent  a  man  from 
acquiring  public  land  under  one  statute,  ought  to  be  applied  in  the 
construction  of  another  by  which  the  right  to  enter  public  land  may  be 
acquired. 

Sec  2289  of  the  Revised  Statutes  provides  as  follows : 

Every  person  who  is  the  head  of  a  family,  or  who  has  arrived  at  the  age  of  twenty- 
one  years,  and  is  a  citizen  of  the  United  States,  or  who  has  filed  his  declaration  of 
intention  to  become  such,  as  required  by  the  naturalization  laws,  shall  be  entitled  to 
enter  one  quarter  section  or  less  quantity  of  unappropriated  public  lands,  upon  which 
such  person  may  have  filed  a  pre-emption  claim,  or  which  may,  at  the  time  the  ap- 
plication is  made,  be  subject  to  pre-emption  at  one  dollar  and  twenty-five  cents  per 
acre,  to  be  located  in  a  body,  in  conformity  to  the  legal  subdivisions  of  the  public 
lands,  and  after  the  same  have  been  surveyed.  And  every  x>6rson  owning  and  re- 
siding on  land  may,  under  the  provisions  of  this  section,  enter  other  land  lying  con- 
tiguous to  his  land,  which  shall  not,  with  the  land  so  already  owned  and  occupied, 
exceed  in  the  aggregate  one  hundred  and  sixty  acres. 

In  James  Aiken  (1  L.  D.,  462),  it  was  held  that  the  proprietorship  of 
land  contemplated  in  section  2260  is  a  legal  and  absolute  one  and  not 
the  mere  equity  of  a  land  office  entry,  which  may  or  may  not  ripen  into 
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such  ownership.  But,  as  appears  from  the  context,  said  decision  was 
based  largely  upon  the  fact  that  the  government  cannot  be  sued  in  a 
court  of  equity  and  compelled  to  make  a  legal  conveyance. 

Later  it  was  held  that  when  a  party  holds  the  equitable  title  to  land, 
though  no  deed  has  passed,  he  cannot  remove  therefrom  to  pre-empt 
land.    Ware  v.  Bishop  (2  L.  D.,  616) ;  Griffin  v.  Forsyth  {6  L.  D.,  791). 

In  Davidson  v.  Kokojan  (7  L.  D.,  436)  it  was  held  that  where  a  party 
had  sold  the  land  formerly  owned  by  him  before  making  settlement  on 
land  which  he  afterwards  filed  for  under  the  pre-emption  law,  Sec  2260 
does  not  apply  even  though  the  legal  title  still  remained  in  him. 

In  Ole  K.  Bergan  (7  L.  D.,  472),  it  was  held  that  the  inhibition  of 
Sec.  2260  extends  to  a  removal  from  land  held  under  a  contract  of 
purchase  even  though  payment  had  not  all  been  made  at  the  time  of 
removal. 

It  seems  to  me  that  ownership  of  the  said  NW.  ^,  NE.  ^,  of  Sec  13, 
was  under  the  evidence  sufficient  to  warrant  the  the  allowance  of  the 
entry,  and  this  being  so,  residence  upon  the  said  NW.  ^,  NE.  4,  for  five 
years  after  such  entry  was  sufficient  to  admit  final  proof  and  that  it 
was  unnecessary  to  require  him  to  wait  five  years  after  he  had  acquired 
the  legal  title  before  making  final  proof,  and  your  office  should  have 
considered  the  proof  upon  which  the  local  officers  issued  final  certifi- 
cate. 

This  ruling  practically  disposes  of  all  the  grounds  of  appeal  except 
the  proposition  that  a  man  must  not  at  the  time  of  final  proof  be  the 
owner  of  so  much  contiguous  land  as  will  with  the  land  entered  amount 
to  more  than  one  hundred  and  sixty  acres. 

Counsel  for  contestant  in  an  >^rgnment  recently  filed  urge  that  the 
testimony  of  Smith  and  his  wife  is  not  to  be  believed  in  regard  to  the 
purchase  of  the  ISW.  |,  NE.  ^,  Sec.  13,  in  1872,  because  Smith  permit- 
ted the  said  land  to  be  included  in  the  bond  for  a  deed  which  was  after- 
wards foreclosed  and  that  ^'  It  was  too  great  an  imposition  on  human 
credulity  to  ask  a  reasonable  person  to  believe  that  a  man  will  deliber- 
ately permit  another  to  sell  the  home  'which  he  has  bought  and  paid  for 
without  even  making  protest  or  raising  a  hand  to  defend  himself." 

Counsel  has  evidently  overlooked  the  fact  that  before  putting  the 
said  N W.  ^^  NE.  |,  of  13,  already  bought  and  nearly  or  quite  paid  for, 
into  the  bond  for  a  deed  the  *<  difference  in  price  "  growing  out  of  such 
payments  was  allowed  and  deducted  from  the  price  agreed  upon  for  the 
land  then  being  purchased  so  that  the  said  forty  acres  from  and  after 
that  time  became  liable  for  the  payment  of  the  purchase  price  of  the  ad- 
ditional land  thus  being  purchased. 

It  is  also  claimed  by  counsel  that  there  was  nothing  to  prove  that 
Socrates  Smith  was  occupying  the  land  in  any  other  capacity  than  that 
of  tenant  at  the  time  he  made  his  additional  entry. 

The  testimony  of  both  plaintiff  and  his  wife,  which  is  not  contradicted 
by  that  of  any  other  witness  precludes  this  theory,  it  being  provided  in 
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Sec.  3665  of  the  Oode  of  Iowa  that  the  provision  of  the  statute  of  frauds 
in  regard  to  the  transfer  of  interest  in  lands  shall  not  apply, 

where  the  purchase  money,  or  any  portion  thereof,  has  been  recelyed  by  the  ven- 
dor or  when  the  yendee,  with  the  actnalor  implied  consent  of  the  vendor,  has  taken 
and  held  possession  thereof  under  and  by  virtue  of  the  contract. 

Possession  being  taken  or  part  of  the  purchase  price  being  paid  takes 
the  parol  contract  out  of  the  statute  of  frauds.  Fairbrother  v,  Shaw,  4 
la.,  670;  White  Butt,  32  la.,  336. 

As  I  have  concluded  that  claimant  was  equitable  owner  of  NW.  |, 
^TE.  i,  Sec.  13,  at  the  time  of  his  entry  and  that  such  ownership  was 
sufficient  to  base  his  additional  farm  entry  upon,  the  question  of  his 
owning  more  than  one  hundred  and  sixty  acres  on  April  10, 1880,  is 
eliminated  from  the  case. 

Ko  authorities  have  been  cited  by  counsel  and  I  find  nothing  in  the 
statute  to  prevent  an  entryman  of  adjoining  lands  from  acquiring  other 
lands  during  the  five  years  of  residence  before  final  proof,  nor  do  I  be- 
lieve any  such  restraint  was  contemplated  by  Gongress. 

Tour  decision  in  so  far  as  it  dismisses  Games'  contest  is  affirmed,  and 
if  upon  examination  Smith's  proof  shall  be  found  sufficient  his  entry 
may  be  passed  to  patent. 


HOBCBSTEAI>  CONTEST-BEFECnVB  COMPIiAINT— REUKQUISHMENT. 

Hay  v.  YAaEB  et  al. 

In  order  to  sustain  a  contest  against  a  homestead  entry  for  abandonment  it  mnst  be 
shown  that  such  abandonment  has  continued  for  six  months,  and  the  complaint 
mnst  so  allege. 

If  the  filing  of  an  affidavit  of  contest  resalts  in  the  relinqaishment  of  the  entry  snoh 
relinqnishment  inures  to  the  benefit  of  the  contestant,  though  the  charge  as  laid 
by  him  may  be  insufficient. 

The  right  of  a  contestant  to  amend  a  defective  complaint  is  barred  by  the  interven- 
tion of  an  adverse  right. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  3, 1890. 

I  have  considered  the  case  of  Andrew  Hay  v.  Abraham  Tager  et  aLy 
on  appeal  by  Hay  fi*om  the  decision  of  your  office  of  July  13, 1888,  re- 
jecting his  application  to  make  homestead  entry  for  the  NW.  ^  of  Sec 
8  T.  1  S.,  R  14  W.,  Los  Angeles,  California  land  district. 

On  April  19, 1887,  Abraham  Yager  made  homestead  entry  for  said 
land,  and  on  December  20,  of  that  year  Hay  filed  an  affidavit  of  con- 
test against  said  entry,  alleging  on  information  and  belief  <<  that  said 
Abraham  Yager  has  wholly  abandoned  said  tract;  that  he  has  changed 
his  residence  therefrom  since  making  said  entry."  On  the  back  of  this 
affidavit  appears  without  date  the  following  endorsement :  ^^  Bejected 
on  the  ground  that  affidavit  of  contest  does  not  state  facts  sufficient  to 
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coDStitute  a  cause  of  contest  against  claimant."  On  January  31, 1888, 
the  local  officers  gave  Hay's  attorney  notice  of  the  rejection  of  the  con- 
test affidavit.  In  the  mean  time  on  December  22,  one  Frank  R.  Adams 
filed  in  the  local  office  a  relinquisliment  of  Yager's  entry  and  was  al- 
lowed to  make  a  homestead  entry  for  said  land.  The  relinquishment 
thus  filed  was  executed  December  12, 1887. 

On  February  7, 1888,  Hay  applied  for  a  reconsideration  by  the  local 
officers  of  their  action  rejecting  his  contest  affidavit,  and  March  15th, 
was  set  for  hearing  arguments  upon  this  motion.  On  March  5,  Hay 
applied  to  make  homestead  entry  for  said  land,  which  application  was 
rejected  because  of  the  homestead  entry  of  Adams.  On  March  15,  the 
question  as  to  the  rejection  of  Hay's  contest  affidavit  was  considered  by 
the  local  officers,  arguments  being  submitted  by  attorneys  for  Hay  and 
for  Adams,  and  on  April  12,  the  local  officers  held  that  the  contest  affi- 
davit was  insufficient  and  was  rightly  rejected.  From  each  of  the  de- 
cisions adverse  to  him  Hay  appealed.  After  taking  his  appeal  he  filed 
an  amended  contest  affidavit  alleging  that  Yager  had  wholly  abandoned 
said  tract  before  the  filing  of  the  original  affidavit  by  removing  to  the 
State  of  Indiana  with  the  intention  of  permanently  remaining  there; 
that  he  had  been  residing  in  the  State  of  Indiana  since  four  months  prior 
to  the  filing  of  the  original  affidavit  and  setting  up  the  execution  by 
Yager  of  his  relinquishment  and  alleging  the  sale  of  it  to  Adams. 
Your  office  concured  in  the  ruling  that  Hay's  contest  affidavit  was  in- 
sufficient and  decided  that  therefore  the  relinquishment  of  Yager  could 
not  be  considered  as  inuring  to  Hay's  benefit,  and  affirmed  the  action 
rejecting  his  applicationto  enter. 

I  concur  in  the  conclusion  that  said  affidavit  was  not  sufficient.  In 
order  to  sustain  a  contest  against  a  homestead  entry  for  abandonment 
it  must  be  shown  that  such  abandonment  had  continued  for  a  period  of 
six  months  and  as  a  consequence  it  must  be  so  alleged  in  the  complaint. 
While  this  affidavit  was  insufficient,  yet  it  should  not  have  been  dis- 
missed without  giving  notice  to  the  contestant.  The  filing  of  the  re- 
linquishment, however,  effected  the  cancellation  of  the  entry  and  the 
only  question  remaining  to  be  determined  is.  Was  that  relinquishment 
the  result  of  Hay's  affidavit  t  I  am  of  the  opinion  that  a  hearing  should 
be  had  to  determine  this  question.  While  this  affidavit  as  it  then  stood 
may  not  have  been  sufficient  to  proceed  to  a  hearing  upon,  yet  the  filing 
of  that  affidavit,  defective  as  it  was,  may  have  caused  the  filing  of 
the  relinquishment  and  if  that  were  the  case  it  should  inure  to  the  bene- 
fit of  the  contestant.  If  this  affidavit  had  alleged  a  sufficient  ground 
of  contest,  the  entryman  could  not  by  the  filing  of  this  relinquishment 
have  defeated  the  right  of  the  contestant  to  proceed  with  his  contest 
and  establish  the  truth  of  his  allegations.  The  contestant's  rights  in 
that  case  would  be  determined  by  the  status  of  the  land  at  the  date  of 
the  institution  of  his  contest. 
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Kurtz  V.  Sammen  (7  L.  D.,  46) ;  MoClellan  v.  Biggeistaff  (7  L.  D.,  442) ;  SorensoB 
V.  Becker  (8  L.  D.,  357) ;  Webbr.  Looghrey  (9  L.  D.,  440);  Brakken  v.  Dunn  (9  L.  D., 
461). 

In  this  case,  however,  the  rights  of  the  contestant  mast  be  deter- 
mined upon  the  case  as  presented  by  him  at  the  date  of  the  filing  of 
the  relinqnishment.  He  shonld  not  be  allowed,  in  the  presence  of  an 
adverse  claimant,  to  amend  his  affidavit  and  thns  extend  his  right  at 
the  expense  of  an  innocent  party.    Farmer  v.  Moreland  (8  L.  D,,  446). 

The  only  question  then  to  be  determined  is  as  hereinbefore  said.  Was 
the  execution  or  filing  of  Yager's  relinquishment  caused  by  the  filing 
of  Hay's  affidavit  of  contest  1  For  a  proper  determination  of  this 
question  it  is  necessary  that  all  the  facts  in  connection  with  the  execu- 
tion and  filing  of  said  relinqnishment  should  be  knoVn,  and  you  wiU 
therefore  cause  a  hearing  to  be  had  as  soon  as  practicable,  of  which  all 
parties  in  interest  should  have  due  notice  and  be  afforded  an  oppor- 
tunity of  submitting  testimony  in  support  of  their  respective  claims. 
Upon  receipt  of  the  testimony  submitted  at  such  hearing,  yon  will  please 
consider  the  same  and  pass  upon  the  rights  of  the  respective  parties  in 
the  light  of  the  facts  shown  thereby,  and  in  accordance  with  the  views 
herein  expressed. 

The  decision  appealed  from  is  hereby  set  aside,  and  the  papers  in  the 
case  are  herewith  returned  to  your  office  for  the  action  indicated. 


TIMB£B  CULTURE  CONTEST— FORFEITURE. 

Thompson  v.  The  Hexrs  of  Partridge. 

The  government  will  not  insiHt  upon  cancellation  where  the  failure  to  comply  with 
law  is  not  in  consequence  of  bad  faith,  and  the  rights  of  third  parties  are  not 
involved. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  3,  1890. 

I  have  considered  the  case  of  Bussell  W.  Thompson  v.  The  Heirs  of 
Stephen  Partridge,  upon  api>eal  of  the  former  from  your  office  decision 
of  July  30, 1886,  dismissing  his  contest  against  the  timber  cukure  entry 
of  said  Stephen  Partridge  for  S  W.  J,  Sec.  29,  T.  112  K,  R.  65  W.,  Water- 
town,  Dakota,  land  district. 

The  entry  was  made  August  30, 1881  and  contest  was  initiated  Octo- 
ber 25, 1885,  the  charge  being  that  said  heirs  had  failed,  during  the 
fourtli  year  after  entry  and  up  to  date  of  the  affidavit,  to  plant  to  trees, 
tree  seeds  or  cuttings  the  second  five  acres  of  the  said  land. 

The  record  discloses  that  the  entry  man  had  soon  after  entry  paid  his 
nephew  A.  P.  Partridge,  who  lived  near  the  land  the  sum  of  $250  for 
which  he  agreed  to  do  the  plowing,  planting  and  cultivating  necessary 
to  be  done  upon  the  land  until  final  proof  was  made  3  that  upon  the 
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death  of  the  eutrymaa,  his  heirs,  most  of  whom  resided  in  St.  Loais, 
Mo.,  corresponded  with  said  A.  P.  Partridge,  in  regard  to  the  necessary 
work  npon  the  land  and  were  by  him  informed  that  he  was  having  the 
same  properly  done  to  comply  with  the  law  and  wonld  in  good  faith 
carry  oat  his  contract;  that  said  A.  P.  Partridge,  deliberately  and 
purposely  neglected  to  plant  the  second  five  acres  and  then  procured 
this  contestant  who  was  his  hired  hand,  to  bring  this  contest,  himself 
paying  the  expenses.  He  says  it  was  for  the  purpose  of  holding  the 
claim  without  putting  further  labor  upon  it  until  he  could  have  an  oppor- 
tunity of  selling  the  relinqaishment  for  the  benefit  of  the  heirs,  and 
that  contestant  had  agreed  to  dismiss  the  contest  at  any  time  and  that 
it  was  agreed  that  it  should  never  come  to  a  hearing. 

It  appears  also  that  all  this  was  without  the  knowledge  of  the  heirs 
of  the  entryman  who  were  relying  upon  the  representations  of  said  A. 
P.  Partridge  that  the  work  required  by  law  was  being  properly  done. 

Since  taking  appeal  from  your  decision,  contestant  has  filed  a  motion 
to  the  effect  that  his  appeal  be  dismissed,  thus  submitting  to  your  of- 
fice decision.  Although  it  does  not  appear  that  any  planting  has  been 
done  upon  the  second  five  acres,  yet  as  no  bad  faith  is  shown  upon  the 
part  of  the  representatives  of  the  entryman  and  the  rights  of  a  third 
party  are  not  now  involved,  a  forfeiture  of  the  entry  will  not,  in  view 
of  the  above  facts,  be  insisted  upon.    Andrews  v.  Cory  (7  L.  D.,  89). 

Your  said  office  decision  will  accordingly  stand  as  made. 


TIMBER  CULTURE  ENTRT— PREMATURE  CONTEST. 

SVENNEBY  V.  BbOSTE. 
A  stranger  to  the  record  can  not  be  heard  to  complain  that  a  contest  is  prematare. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  3, 1890. 

I  have  considered  the  case  of  Arne  B.  Svenneby  v,  John  P.  Broste  on 
appeal  of  the  former  from  your  office  decision  of  August  6, 1888,  reject- 
ing his  application  to  contest  the  timber  culture  claim  of  Bosamond  A. 
Steere,  for  NE.  J  Sec.  20,  T.  150  N.,  R.  60  W.,  Grand  Forks,  Dakota, 
land  district. 

It  app«kars  from  the  record  that  on  March  10,  1885,  Bosamond  A. 
Steere  made  timber  culture  entry  for  said  land,  and  on  January  27, 
1888,  Broste  filed  in  the  local  office  an  affidavit  of  contest  alleging  that 
^^  said  Bosamond  A.  Steere  did  not  during  the  year  1887  cultivate  or 
cause  to  be  cultivated  any  part  of  said  tract,  or  plant  or  cause  to  be 
planted  any  part  thereof  to  trees,  tree-seeds  or  cuttings." 

Notice  was  served  by  publication  fixing  March  13, 1888,  for  hearing 
before  the  local  office. 
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On  said  day  of  hearing  the  claimant  made  default  and  Brosto  filed 
his  affidavit  to  the  effect  that  about  ten  acres  of  land  had  been  broken 
npon  the  tract  in  controversy  by  some  former  claimant  before  entry  was 
made  by  said  Rosamond  A.  Steere  and  that  after  her  entry  she  had  not 
done  or  caased  to  be  done  an^hing  farther  npon  the  land  and  that  this 
state  of  facts  continned  to  date  of  hearing.  Said  contestant  also  intro- 
dnced  in  evidence  a  letter' from  entryman  as  follows : 

''Pascoag,  Jan.f  14,  1888. 
Mr.  M.  N.  Johnson, 

Dakota,  D.  T 

Dbar  Sir  :  Tour  comainnication  of  the  23d  alt.  oftme  to  hand  this  day  bat  too  late 
to  reply  by  retam  mail. 

I  filed  on  the  tree  claim  in  qaeetion  but  soon  after  transferred  my  ri^ht  to  one  Geo. 
H.  Glass  then  of  Larimore.  Robert  Braen  at  that  time  in  the  office  with  Wm.  Fel- 
lows, also  of  L.,  drew  up  the  papers  which  I  signed  and  here  my  interest  ended  with 
the  tree  claim. 

Very  respectfally, 

R.  A.  Steere. 

Upon  this  the  local  officers  fonnd  that  the  land  embraced  in  said  en- 
try *<ha8  not  been  cultivated  as  required  by  law"  and  also  that  claim- 
ant had  executed  a  relinquishment  soon  after  making  entry,  and  ren- 
dered judgment  in  favor  of  contestant. 

From  this  decision  of  the  local  officers  no  appeal  was  taken. 

On  the  day  of  hearing  before  the  local  office  the  appellant  herein  pre- 
sented an  affidavit  of  contest  against  said  entry,  but  the  local  officers 
reftised  to  file  the  same  because  of  the  pendency  of  Broste's  contest. 

From  this  decision  Svenneby  appeals,  alleging  as  error  that, — 

The  year  for  which  the  alleged  default  was  claimed  to  exist  had  not 
expired  when  first  contest  was  initiated,  an<l  had  not  expired  even  when 
hearing  was  had,  and  that  therefore  the  first  contest  was  of  no  effect. 

Examination  of  the  record  shows  that  the  appellant  is  mistaken  in 
the  matter  alleged  as  error.  The  contest  affidavit  was  dated  January 
27, 1888,  and  alleged  failure  to  cultivate  in  1887.  This  would  be  suffi- 
cient grounds  on  which  to  dismiss  the  appeal,  but  even  in  the  view  of 
the  case  contended  for  by  appellant,  that  the  allegation  is  in  effect  that 
default  existed  in  not  cultivating  or  planting  during  the  third  year, 
which  would  not  expire  until  March  10,  1885,  it  can  avail  him  nothing. 

In  Hemsworth  v.  Holland  (on  review)  (8  L.  D.,  400),  it  was  held  that, — 

The  rale  that  a  contest  is  prematurely  broaght  if  filed  before  the  expiration  of 
six  months  and  a  day,  applies  only  to  the  contestee  for  the  reason  that  he  can  at  any 
time  before  the  expiration  of  that  period  defeat  said  contest  by  caring  his  laches. 
Bat  as  against  third  parties  this  rale  does  not  apply. 

Applying  the  rule  above  to  the  case  at  bar  it  follows,  that  Svenneby 
being  a  stranger  to  the  record  in  the  case  of  Broste  v.  Steere,  can  not 
be  heard  to  complain  that  said  contest  was  prematurely  brought. 

Your  said  decision  is  accordingly,  affirmed. 
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PBACTICE-APPBAI^riNAL  PROOF  PROCEDtTTElB. 

A.  LiNDBERa. 

An  appeal  wiU  not  lie  from  an  order  of  the  General  Land  Office,  requiring  the  entry- 
man  to  submit  a  supplemental  affidavit  in  support  of  his  entry. 

First  Assistant  Secretary  Chandler  to  the  Oammissianer  of  the  General 

Land  Office^  February  4,  1890. 

On  the  Sth  day  of  May,  1883,  Augast  Lindberg  filed  preemption 
declaratory  statement,  No.  13524,  for  the  SE.  J,  Sec.  2,  T.  132  N.,  R. 
59  W.,  Fargo  district,  Dakota,  alleging  settlement  on  the  1st  day  of 
May,  1883. 

On  the  14th  day  of  Angnst,  1884,  said  Lindberg  offered  final  proof 
before  the  district  conrt  clerk  of  Bansom  county,  Dakota,  and  on  the 
15th  of  Angnst,  1884,  .the  local  officers  issaed  final  cash  entry  papers. 

On  January  4,  1887,  your  office  instructed  the  local  office  as  follows: 

The  testimony  submitted — on  said  final  proof— does  not  show  continuous  residence 
on  the  land  for  six  months  immediately  preceding  date  of  proof,  August  15,  1884.  In 
view  of  the  fact,  however,  tbat  the  claimant  appears  to  have  commenced  residence 
more  than  one  year  prior  to  that  date,  and  also  to  have  $250  worth  of  improvements 
on  his  claim,  he  will  be  allowed  to  show  by  affidavit  the  duration  and  cause  of  each 
absence  therefrom  since  actual  residence  waa  established  May  1,  1883.  He  should 
also  state  how  long  he  continued  to  occupy  and  cultivate  his  claim  subsequent  to 
entry. 

On  December  13,  1888,  the  local  officers  reported  to  your  office 
the  mailing  of  notice  of  said  instructions  of  January  4, 1887  to  O.  D. 
Austin,  attorney  for  preemptor,  and  also  to  said  pre-emptor,  (Lind- 
berg) himself,  and  the  return  of  the  latter  notice  by  the  post  office 
as  **  unclaimed.''  In  the  same  letter  (December  13,  1888)  the  local 
officers  transmitted  '<  power  of  attorney,  F.  T.  Day,  present  owner,  to 
O.  D.  Austin,  affidavit  of  F.  T.  Day,  and  appeal  (by  said  F.  T.  Day)  to 
the  Hon.  Secretary  of  the  Interior,  filed  in  this  (the  local)  office  Decem- 
ber 12, 1888." 

In  his  said  affidavit  dated  November  28, 1888,  said  F.  T.  Day  makes 
the  following  allegations : — 

That  he  is  the  present  owner  of  the  (tract  in  question).  That  the  whereabouts  of 
said  August  Lindberg  are  unknown  to  this  deponent,  and  after  diligent  inquiry  he  is 
unable  to  learn  where  the  said  Lindberg  now  is,  and  he  is  of  the  opinion  that  the 
said  Lindberg  is  not  within  the  Territory  of  Dakota.  That  the  said  August  Lind- 
berg neglects  to  furnish  the  affidavits  required  by  the  Hon.  Commissioner's  decision  of 
June  4,  1887  "  (meaning  January  4, 1887)  "  or  to  take  any  action  whatever  in  the  mat- 
ter. 

Upon  these  allegations  <^  deponent  asks  that  he  as  owner  aforesaid  be 
allowed  to  cause  an  appeal  to  be  taken  from  the  said  decision  of  the  Hon. 
Commissioner  to  the  Hon.  Secretary  of  the  Interior." 

The  ^<  appeal"  accompanying  said  affidavit  is  a  simple  statement  of 
of  the  fact  that  <^  F.  T.  Day  appeals  from  the  decision "  in  question — 
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that  of  January  4,  1887-— calling  for  certain  supplemental  affidavits, 
showing  doration  and  caose  of  each  absence*"  The  paper  neither  con- 
tains nor  refers  to,  any  specification  .of  errors. 

This  omission  to  specify  errors,  and  the  insofficiency  of  the  showing  as 
to  the  natarA  of  the  interest  by  virtue  of  which  Day  claims  the  right  to 
appeal,  technically  impeach  his  status  as  an  lappellant ;  and  it  would 
seem  that,  '^  as  transferee,  he  was  also  required  to  file  his  appeal  within 
the  time  prescribed  by  the  rules."  (Peter  O.  Satrum,  8  L.  D.,  485). 
Another — and  a  fatal — difficulty  with  the  appeal,  is  this,  that  the  order 
appealed  from  (that  of  January  3, 1887)  is  not  a  final  order,  but  only 
one  requiring  the  entryman  to  make  a  supplemental  affidavit  in  support 
of  his  entry  :  From  this  no  appeal  will  lie  (Jennie  M.  Tarr,  7  L.  D.,  67; 
Mary  L.  TiflFany,  7  L.  D.,  480 ;  Jay  Pierce,  8.  L.  D.,  73). 

While  for  these  reasons  the  appeal  must  be,  and  is,  hereby  dis- 
missed, yet,  the  complete  record,  including  the  final  proof,  being  before 
me,  I  deem  it  proper,  in  order  to  avoid  unnecessary  delay  in  the  final 
disposition  of  this  case  to  point  out  for  the  guidance  of  your  office, 
that  the  circumstance  in  view  of  which  your  order  called  for  further 
evidence,  the  circumstance,  namely,  that  the  pre-emptior  did  not  show 
*^  continuous  actual  personal  presence  on  his  claim  for  six  months  im- 
mediately preceding  the  offering  of  his  proof  is  one  which  the  Depart- 
ment holds  to  have  no  particular  significance,  in  and  of  itself  (Mary  A. 
Shanessy,  7  L.  D.,  62). 


HOMESTEAI>  CONTEST-ACT  OF  JUNE  16, 1880. 

RATHBTJN  t?.  Wareen. 

The  initiation  of  a  contest  snspends  the  right  of  porchase  nnder  section  2,  act  of  Jane 

15,  1880. 

A  deoision  that  amonnts  to  the  determination  of  a  substantial  right  is  not  inter- 
locutory. 

A  homestead  contest  may  be  entertained,  thongh  not  begun  until  after  the  expiration 

of  five  years  from  date  of  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Lomd  Office  February  4, 1890. 

On  May  8, 1879,  Winslow  L.  Warren  made  homestead  entry  for  the 
SW.  i  of  Sec.  8,Tp.  103  K,  R.60  W.,5th  P.  M.,  Springfield  land  district, 
Dakota. 

On  February  12, 1886,  Edward  E.  Bathban  filed  an  affidavit  of  con- 
test against  Warren's  entry,  charging  abandonment  and  that  the  tract 
was  held  for  specalative  purposes. 

A  hearing  on  such  contest  was  set  for  March  24, 1886,  and  claimant, 
Febrnary  15,  1886,  personally  notified. 

Pending  the  contest,  and  on  March  11, 1886,  Warren  was  allowed  to 
purchase  the  land  in  controversy  nnder  the  second  section  of  the  act  of 
June  15, 1880. 
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On  the  day  set  for  hearing,  the  contestant  made  default,  bat  claim- 
ant appeared  and  moved  for  the  dismissal  of  the  contest  upon  two 
grounds : 

First,  that  more  than  five  years  from  entry  had  elapsed  before  the 
contest  was  instituted ; 

Second,  that  Warren  purchased  the  tract  on  March  11, 1886,  under 
the  provisions  of  the  act  of  June  15, 1880.  It  was  claimed  by  Warren 
that  upon  such  purchase  prior  to  the  rendition  of  a  final  judgment  in 
favor  of  contestant,  the  contest  should  be  dismissed.  But  as  Bathbun 
was  not  present  at  the  hearing,  he  was  not  heard  on  this  motion. 
Judgment  was  rendered  thereon  by  the  local  officers,  as  follows : 

March  24, 1886.  This  contest  is  dismissed,  the  claimant  having  been  allowed  to 
purchase  ander  act  of  June  15,  1880. 

Geo.  B.  Everett,  Regr, 

No  notice  of  this  determination  was  served  upon  the  contestant  On 
May  26, 1886,  Bathban  appealed  to  your  office  from  the  action  of  the 
local  offices,  and  on  June  1, 1886,  claimant  moved  that  such  appeal  be 
dismissed,  substantially  for  the  reasons,  first,  because  defendant  made 
default  at  the  time  of  hearing,  and,  second,  there  is  no  such  judgment 
made  by  register  and  receiver  as  can  be  appealed  from. 

Your  office  took  cognizance  of  the  appeal  and  by  your  decision  of 
August  2, 1887,  the  action  of  the  local  officers  dismissing  the  contest 
was  reversed  and  the  same  remanded  for  new  trial.  In  your  said  de- 
cision it  is  stated  as  a  principle  of  law  and  your  determination  upon  the 
appeal  is  based  upon  it,  that  ^'  the  application  to  purchase  should  have 
been  suspended  until  the  final  determination  of  the  contest  (Freise  v. 
Hobson,  4  L.  D.,  580). 

In  accordance  with  this  ruling  the  local  officers  ordered  a  hearing  uiK>n 
the  said  contest  and  appointed  October  11, 1887,  as  the  time  for  the 
same.  ^Notice  thereof  was  personally  served  upon  the  claimant  on 
August  16, 1887. 

On  October  10, 1887,  Warren  appealed  to  this  Department  from  your 
office  decision  of  August  2, 1887.  At  the  day  of  hearing  October  11, 
1887,  contestant  appeared  and  was  represented  by  his  attorney.  The 
claimant  appeared  specially  by  his  attorney  and  moved  the  dismissal  of 
^<  said  action  "  upon  the  the  ground,  among  others,  that  *'  said  action 
is  now  pending  on  appeal  before  the  Hon.  Secretary  of  the  Interior. 
This  motion  was  overruled  by  the  register  on  the  ground  that  your  of- 
fice decision  of  August  2, 1887,  was  purely  an  interlocutory  order  and 
not  appealable.  The  receiver  was  of  the  opinion  <<  that  the  appeal  filed 
by  Warren  suspended  action  on  the  contest  so  far  as  this  office  is  con- 
cerned, until  the  Commissioner  may  have  an  opportunity  to  examine 
into  and  ascertain  the  validity  of  the  grounds  of  appeal  as  set  forth  by 
the  claimant." 

The  hearing  did  not  proceed.  The  matter  having  been  referred  to 
your  office,  you  by  a  decision  bearing  date  February  11, 1889,  deter- 
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mined  that  the  said  decison  of  Augast  2,  ISST,  was  appealable  and  that 
Warren's  appeal  suspended  farther  proceedings  before  the  local  officers. 
Tonr  office  accordingly  forwarded  the  papers  in  the  case  to  this  De- 
partment for  consideration. 

The  substantial  qnesrion  involved  in  Warren's  appeal  is  the  legality 
of  the  entryman's  purchase  of  the  land  under  the  second  section  of  the 
act  of  June  15, 1880  (21  Stat.,  237),  pending  the  contest.  The  question, 
whether  a  hearing  on  the  contest  could  or  should  be  ordered  after  such 
purchase  is  merely  incidental.  If  the  purchase  was  legal  then  Warren 
is  the  equitable  owner  of  the  land,  and  any  further  investigation  on  the 
charges  of  the  contest  is  useless.  If,  on  the  other  hand,  it  is  the  law 
that  the  initiation  of  a  contest  suspends  the  right  of  purchase  under  the 
act  of  June  15, 1880,  until  the  final  disposition  thereof,  then  Warren 
could  take  nothing  by  his  purchase  as  against  the  contestant  and  the 
contest  should  proceed,  as  you  directed  by  your  said  office  decision  of 
August  2, 1887. 

I  am  of  the  opinion  that  said  decision  is  not  an  interlocutory  order 
from  which  no  appeal  will  lie.  It  was  the  determination  of  a  substan- 
tial right,  one  involving  the  validity  of  Warren's  cash  purchase  of  the 
tract,  pending  the  contest. 

In  the  case  of  Freise  v.  Hobson  (4  L.  D.,  580),  decided  June  21, 1886, 
it  was  held  that  an  application  to  purchase  under  the  second  section  of 
the  act  of  June  15, 1880,  made  after  the  initiation  of  a  contest  against 
the  original  entry,  should  be  suspended  until  the  final  disposition  of 
said  contest,  and  this  principle  has  since  been  adhered  to.  Lyons  v. 
O'Shaughnessy  (5  L.  D.,  606) ;  Clement  v.  Heney,  (6  L.  D.,  641) ;  Ar- 
nold V.  Hildreth  (7  L.  D.,  500) ;  United  States  v.  Scott  Bhea  (8  L.  D., 
578) ;  Hawkins  v.  Lamm,  (9  L.  D.,  18). 

In  Roberts  v.  Mahl  (6  L.D.,  446)  and  Smith  v.  Mayland  (7  L.  D.,  381), 
it  was  determined  that  the  rule  laid  down  in  Freise  v.  Hobson,  «iipra, 
mast  govern  in  similar  cases  not  finally  adjudicated  at  the  time  of  the 
rendition  of  judgment  in  the  latter  case.  Your  disposition  of  the  case  is 
therefore,  in  full  conformity  with  the  authorities  on  this  question  and 
I  think  a  trial  should  be  had  to  ascertain  the  relative  rights  of  the  par- 
ties. The  non-appearance  of  contestant  on  the  day  of  hearing,  after 
the  local  officers  had  allowed  the  purchase,  should  not  determine  the 
contest.  What  farther  proceedings  after  ijlowing  the  purchase  could 
the  local  officers  entertain  f 

The  records  show  that  the  contest  was  dismissed  because  of  such 
purchase.  Nothing  remained  for  contestant  but  to  appeal.  This  he 
did. 

It  is  likewise  insisted  by  the  claimant  that  the  contest  should  not  be 
allowed  to  proceed,  because  not  commenced  within  five  years  from  date 
of  entry.  That  section  2297  of  the  Bevised  Statutes  bars  the  initiation 
of  a  contest  beyond  such  period.  This  position  is  untenable.  It  is  the 
holding  of  the  Department  that  while  a  homestead  entry  remains  of 
1463d— yoL  10 8 
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record,  even  after  the  expiration  of  seven  years  from  date  of  entry,  the 
govern  tnent  will  allow  a  contest  and  an  inquiry  to  be  instituted  to  de- 
termine whether  the  entryman  has  complied  with  the  requirements 
of  the  homestead  law.  Eincaid  v.  Jeflferson  (3  L.  D.,  136;  Green  v. 
Brown  (5  L.  D.,  229).  See  also  upon  this  question  Davis  v.  Fairbanks 
(9  L.  D.y  530). 
Your  said  ofiBce  decision  of  August  2, 1887,  is  afBrmed. 


SPECULATIVE  CX>NTBS1>-HEABIKG. 

Davisson  V.  Oabus  bt  al. 

If  the  good  faith  of  a  contest  is  attacked,  a  hearing  on  soch  issue  may  be  ordered  on 
the  final  determination  of  the  contest. 

First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  the  General 

Land  Office^  February  4, 1890. 

On  September  15, 1885,  Wm.  F.  Locke  made  homestead  entry  for  the 
SE.  i,  of  Sec.  12,  T.  9  S.,  B.  31  W.,  Oberlin  land  district,  Kansas. 

On  April  15,  1886,  M.  E.  Davisson  initiated  a  contest  against  the 
entry  charging  abandonment,  change  of  residence  and  failure  of  settle- 
ment on  the  part  of  the  entryman.  An  attempt  was  made  to  serve  no- 
tice thereof  on  Locke  by  publication. 

The  case  was  heard  ex  parte  June  17, 1886,  in  the  absence  of  the  con- 
testant Davisson.  ^o  decision  on  the  merits  was  entered  by  the  local 
officers  on  account  of  the  imperfect  service  and  the  attorney  of  Davis- 
son was  notified  September  18,  1886,  that  the  service  in  the  case  was 
defective  in  that  proof  of  publication  of  the  notice  and  posting  the  same 
in  the  local  office  was  wanting. 

Oontestant  was  therefore  allowed  twenty  days  to  *<  complete  the 
service.  ^ 

On  November  29, 1886,  Davisson's  contest  was  dismissed  by  the  local 
officers  "  by  reason  of  defective  service.''    No  appeal  was  taken. 

On  January  20, 1887,  Peter  Gabus  made  and  filed  affidavits  of  con- 
test against  Locke's  entry  charging  abandonment  thereof  by  entryman, 
change  of  residence  and  failure  of  settlement  on  the  land.  The  hearing 
was  set  for  March  11, 1887,  and  service  of  notice  thereof  by  publication 
on  Locke  attempted.  A  hearing  was  had  ex  parte,  the  entryman  mak- 
ing default,  and  judgment  was  rendered  by  the  local  officers  on  the 
same  day  for  contestant ;  as  they  were  of  the  opinion  that  the  entry 
should  be  canceled. 

On  the  same  day  March  11, 1887,  Davisson  moved  the  local  officers 
for  the  re-instatement  of  her  contest  against  Locke,  because  the  same 
was  erroneously  dismissed.  The  motion  was  denied  and  no  appeal 
taken. 

On  October  6,  1887,  the  defendant  Davisson  flle<l  her  affidavit  duly 
corroborated,  charging  that  the  said  contest  of  Peter  Gabus  against  the 
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entry  of  Locke  was  firaadulent  and  institnted  for  specalative  purposes 
and  asked  that  the  said  Peter  Giibas  be  cited  before  the  local  ofScers  to 
answer  the  said  allegations  and  that  she^  the  a£9ant,  upon  proof  of  the 
trath  of  the  same  be  allowed  the  preference  right  to  enter  the  said  land. 

On  this  application  a  hearing  was  fixed  for  Novembw  25, 1887,  and 
Gabns  duly  notified.  Thereat  Oabns  appeared  and  moved  to  dismiss 
Davisson's  contest,  because  the  affidavit  and  notice  of  contest  failed 
to  state  a  caase  of  action  and  because  the  contest  was  prematurely  initi- 
ated. 

The  motion  was  sustained  by  the  local  officers  and  the  contest  dis- 
missed, from  which  decision  Davisson  appealed. 

Pending  this  appeal  your  office  considered  the  contest  case  of  Gabus 
V.  Locke.  It  appearing  from  the  proof  of  service  in  the  case  that  notice 
of  cont^est  was  mailed  by  registered  letter  to  the  last  known  address  of 
defendant  February  12, 1887,  and  posted  in  the  local  office  February  11, 
1887,  only  twenty-seven  and  twenty-eight  days,  respectively,  instead  of 
thirty  days  as  required  by  rules  of  practice,  prior  to  date  of  hearing, 
your  office  by  letter  of  August  4, 1888,  set  aside  the  decision  of  the  local 
officers  and  remanded  the  case  for  a  re-hearing  after  service  of  due  and 
proper  notice  under  the  rules  of  practice. 

On  the  same  day  August  4, 188S,  your  office  rendered  a  decision  upon 
the  appeal  of  Davisson.  In  it  you  hold  that  ^'  this  case  would  seem  to 
come  under  the  rulings  of  the  department  in  the  cases  of  Melcher  v. 
Clark  (4  L.  D.,  505) ;  and  Neilson  v.  Shaw  (5  L.  D.,  358).  In  the  former 
it  was  held  that  where  a  pending  contest  is  attacked  on  the  ground  of 
fraud,  by  one  who  also  makes  an  application  to  contest,  notice  will  not 
issue  on  such  application  but  the  case  will  be  held  for  the  final  disposi- 
tion of  the  prior  contest.  In  the  latter,  that  a  preference  right  of  entry 
cannot  be  secured  through  a  contest  initiated  for  the  purpose  of  selling 
the  right  of  contest  rather  than  securing  the  cancellation  of  the  entry." 
Your  office  therefore  modified  the  decision  of  the  local  officers  <<  to  the 
extent  of  suspending  further  proceedings  on  Davisson's  application  for 
the  reinstatement  of  his  contest  and  a  hearing  to  establish  his  allega- 
tions of  fraud  etc.,  against  Gabus,  until  the  case  of  Gabus  v.  Locke 
is  settled.''  From  this  decision  Davisson  appealed  to  this  Departmeint. 
Giibus  did  not  appeal. 

Davisson's  object  in  making  her  application  of  October  6,  1887,  and 
taking  her  appeal,  is  to  obtain  a  hearing  on  her  charges  against  Gabus. 
Your  office  decision  did  not  deny  her  the  hearing  but  delayed  it  till  the 
case  of  Gabus  v.  Locke  should  be  finally  disposed  of.  The  case  of  Gabus 
V.  Locke  was  fully  and  finally  determined  November  J  5,  1888,  in  favor 
of  Gabus,  the  contestant.  There  is  therefore  under  the  terms  of  your 
said  office  decision,  no  further  objection  to  proceed  with  the  hearing 
upon  Davisson's  said  application  attacking  the  bona  fides  of  Gabus'  con- 
test. You  will,  therefore,  order  such  liearing,  directing  the  local  officers 
to  give  the  parties  in  interest  the  usqal  notice  of  time  of  hearing. 

Your  said  office  decision  is  modified  accordingly. 
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PBB-BMPTION  ENTRY— «QUABT:BR  8ECTI0N.»» 

John  W.  Douglas. 

A  pre-emptor  is  entitled  to  enter  a  quarter  section,  platted  as  snch,  regardless  of 
the  actual  area  thereof. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  5, 1890. 

I  have  considered  the  appeal  of  John  W.  Doaglas,  jr.,  from  your 
office  decision  of  January  21, 1888,  involving  lots  21,  22, 23, 24, 25  and 
26  of  section  6,  T.  24  K,  B.  42  E.,  Spokane  Falls,  Washington. 

The  claimant  filed  his  pre-emption  declaratory  statement  for  the  said 
lands  September  9, 1886,  alleging  settlement  the  day  previous.  He 
submitted  his  final  proof  September  10,  1887,  claimant's  application 
to  purchase  the  said  lands  under  the  pre-emption  act  was  rejected  by 
the  local  officers  because  the  said  lots  contained  in  the  aggregate  more 
than  one  hundred  and  sixty  acres,  to  wit,  two  hundred  and  one  and 
five  one  hundredths  acres.  Claimant  appealed.  By  your  decision  of 
January  21, 1888,  you  upheld  the  action  of  the  local  officers  and  re- 
stricted Douglas  to  lots  21, 22, 25  and  26  of  said  section,  containing  one 
hundred  and  sixty  acres,  in  satisfaction  of  his  pre-emption  right. 

You  also  required  the  testimony  of  claimant  as  to  whether  he  re- 
moved from  land  of  his  own,  to  make  settlement  upon  the  public  land 
in  the  same  state,  as  a  preemptor. 

The  said  testimony  was  supplied  by  the  said  claimant,  it  appearing 
from  his  affidavit  on  file  bearing  date  October  6, 1888,  that  he  did  not 
remove  from  land  of  his  own  in  Washington  Territory  to  make  settle- 
ment upon  his  said  pre-emption  claim. 

From  the  other  rulings  in  your  said  office  decision  the  claimant  ap« 
pealed  to  this  Department. 

The  said  lots  twenty- one  to  twenty-six  inclusive  form  the  south-west 
quarter  of  the  said  section,  and  it  is  claimed  on  the  part  of  appellant^ 
that de  is  authorized  by  the  preemption  act,  to  enter  as  a  pre-emptor 
a  quarter  section,  platted  as  such,  regardless  of  what  the  actual  area 
thereof  may  be.  On  this  point  the  claimant  is  fully  supported  by  the 
authorities,  William  0.  Elson  (6  L.  D.,  797)  J.  B.  Burns  (7  L.  D.,  20) 
Henry  0.  Tingley  (8  L.  D.,  205)  5  Peder  Olsen  Aanrud  (7  0.  L.  0. 103). 

The  final  proof  of  claimant  appearing  to  be  satisfactory  and  there 
being  no  other  objections  to  the  entry  apparent,  I  am  of  the  opinion  that 
the  proof  as  submitted  by  the  claimant  covering  the  whole  of  the  land 
involved  herein,  should  be  accepted,  and  that  upon  his  further  com- 
pliance with  the  requirements  of  the  pre-emption  act,  patent  issue. 

Tour  said  office  decision  is  accordingly  reversed. 
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PRE-EMPTION  SNTRT— SECTION  »d60,  R.  S. 

OTT  V.  Obawpobd. 

A  temporary  remoTal  of  the  pre-emptor  from  land  of  his  owu,  prior  to  the  establish* 
moot  of  residence  on  his  pre-emption  claim,  will  not  take  saoh  claim  oat  of  the 
inhibition  contained  in  the  second  clause  of  section  2260,  Revised  Statntes. 

First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  the  Oeneral 

Land  Office^  February  5,  1890. 

I  have  considered  the  appeal  of  Abraham  Crawford  from  the  decision 
of  your  office  dated  October  10, 1888,  in  the  case  of  Joseph  Ott  v.  said 
Crawford,  rejecting  the  latter's  final  proof  and  holding  for  cancellation 
his  pre-emption  declaratory  statement  for  the  W. },  NW.  |,  Sec.  30,  T. 
2  N.,  R.  40  B.  W.  M.,  and  the  N.  i,  iJfE.  J,  Sec.  26,  T.  2  N.,  B.  39  E.  W, 
M.,  La  Grande  land  district,  Oregon. 

On  August  27, 1885,  Ott  made  homestead  entry  for  said  tract,  and 
on  September  7, 1885,  Crawford  filed  his  pre-emption  declaratory  state- 
ment for  the  same  land,  alleging  settlement  thereon  July  23, 1885. 

On  December  31, 1887,  the  register  advertised  Crawford's  intention 
to  make  final  proof  for  said  tract  February  14, 1888. 

On  January  12, 1888,  Ott  filed  a  protest  against  the  making  or  accept- 
ance of  such  proof  for  the  reason  that  Crawford  was  not  at  the  time  of 
his  alleged  settlement  a  qualified  pre-emptor,  and  that  he  removed 
firom  lands  of  his  own  in  the  same  State,  to  make  said  settlement. 

On  February  14, 1888,  Crawford  offered  final  proof  for  said  land  which 
was  rejected  by  the  register  February  28,  on  the  ground  that  Crawford 
was  not  a  qualified  pre-emptor  at  date  of  settlement. 

On  March  14, 1888,  Crawford  appealed ;  and  on  October  10, 1888, 
your  office  affirmed  the  findings  of  the  local  office,  and  held  the  pre- 
emption declaratory  statement  for  cancellation. 

On  December  7, 1888,  Crawford  appealed  to  this  Department. 

In  his  final  proof  Crawford  stated  that  he  was  a  native  born  citizen, 
and  a  married  man ;  his  family,  consisting  of  his  wife  and  five  children. 
That  he  lived  on  land  near  by  and  was  occupied  in  farming  prior  to 
settling  upon  his  pre-emption  claim.  That  he  laid  the  foundation  for 
a  house  on  the  tract  in  dispute  July  23, 1885,  and  about  the  middle  of 
August,  1885,  he  had  his  house  completed  and  commenced  to  reside 
thereon  with  his  family.  That  his  residence  has  been  continuous.  That 
he  was  not  the  owner  of  three  hundred  and  twenty  acres  in  any  other 
State  or  Territory,  but  that  he  had  taken  a  homestead  in  the  vicinity 
of  the  pre-emption  claim  and  had  proved  up  on  it,  and  was  still  the 
owner  thereof.  He  had  a  residence  on  his  homestead  but  ^'  It  is  unoc- 
cupied.'' His  improvements  on  the  pre-emption  claim  consisted  of  a 
log  house  18  by  28  feet;  a  smoke  house,  a  chicken  house,  and  barn, 
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eighty  frait  trees,  some  fencing  and  about  four  acres  plowed.    Total 
value  t3d0. 
On  his  cross-examination  he  testified  as  follows,  viz: 

How  long  before  settlement  on  this  claim  did  yon  make  yonr  final  proof  on  your 
homestead  t 

Two  or  three  days  before.    I  think  I  made  final  proof  on  my  homestead  on  the  2l8t 
dayof  Jnly,  1885. 

Where  did  yon  reside  from  July  21,  1885|  to  the  time  yon  made  settlement  on  this 
traetf 

On  a  place  I  bad  rented  adjoining  this  tract. 

Are  yon  the  identical  Abraham  Crawford  who  made  final  homestead  entry  No.  1180 
on  the  SW.  i,  Sec.  19,  T.  2  N.,  R.  40  £.  W.  M.,  on  Joly  21,  1885  f 

Tee,  sir. 

Was  yon  a  resident  of  said  tract    ...    at  the  time  you  made  yonr  final  proof 
thereon  f 

Yes,  sir. 

How  long  did  yon  continue  to  reside  on  said  tract  after  making  final  proof  thereon  t 

For  one  day  after  making  final  proof. 

Do  yon  still  own  said  tract  upon  which  you  made  final  homestead  proof  f 

Yes,  sir. 

How  long  did  you  reside  upon  the  place  you  had  rented,  that  yoii  refer  to  before 
you  settled  upon  this  claim  f 

The  next  day,  that  is,  I  commenced  my  house  on  the  tract  the  23rd  day  of  July, 
1885.    I  actually  moved  on  this  tract  about  the  middle  of  August^  1885. 

Was  there  any  house  on  the  rented  place    .    .    .    f 

Yes,  sir;  there  was  house  on  it,  and  I  removed  into  it. 

Upon  review  of  the  record  and  proofs  herein  I  am  of  the  opinion  that 
the  same  sufficiently  shows  that  Crawford  was  not  a  qualified  pre- 
emptor  under  the  provisions  of  section  2260,  of  the  Revised  Statutes ; 
that  his  alleged  removal  from  the  homestead  to  the  rented  house  on  the 
adjoining  land  was  but  temporary  and  not  made  in  good  faith  with  a  fixed 
purpose  of  establishing  his  residence  there,  but  that  such  removal  was 
only  for  the  purpose  of  trying  to  evade  the  inhibition  contained  in  the 
second  subdivision  of  said  section,  which  declares  that, — ^^No  person 
who  quits  or  abandons  his  residence  on  his  own  land  to  reside  on  the 
public  land  in  the  same  State  or  Territory,"  shall  acquire  any  right  of 
pre-emption  under  the  provisions  of  the  preceding  sections. 

For  the  reasons  herein  stated  and  in  view  of  numerous  decisions 
of  this  Department  in  similar  cases,  the  decision  appealed  from  is 
affirmed. 
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pre-emption  entby-final  pboof. 
Henbt  D.  Woolsby. 

Submission  of  final  proof  within  the  shortest  period  possible  under  the  law  is  not  in 
Itself  sufficient  to  impeach  the  good  faith  of  the  pre-emptor. 

The  preparation  of  a  part  of  the  testimony,  on  the  day  previous  to  that  fixed  for  the 
sabmission  of  final  proof,  does  not  affect  the  regularity  of  the  proceedings  where 
snoh  proof  is  completed  and  sworn  to  at  the  time  and  place  designated,  and  be- 
fore the  officer  named  in  the  notice. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offloe^  February  6, 1890. 

This  case  involves  the  validity  of  Henry  D.  Woolsey's  pre-emption 
proof  for  the  B.  J,  lif  W.  J,  and  W.  J,  NE.  J,  Sec.  19,  T.  28  8.,  E.  36  W,, 
Garden  City,  Kansas. 

It  appears  from  the  record  that  one  Sarah  Johnson  had  filed  declara- 
tory statement  Jnne  3,  alleging  settlement  May  28, 1887,  upon  the  tracts 
named,  that  Woolsey's  declaratory  statement  was  filed  August  22,1887, 
alleging  settlement  on  the  laud  the  17th  of  the  same  month,  that  in 
January,  1888,  he  advertised  his  intention  to  make  proof  before  the  clerk 
of  the  district  court  at  Hugoton  on  March  7, 1888,  that  a  part  of  the 
testimony  in  such  proof  was  transcribed  by  the  deputy  clerk  on  the 
preceding  day,  to  wit,  March  6, 1887,  between  five  and  six  o'clock  p. 
m.,  that  shortly  afterward  on  the  same  day,  an  affidavit  of  protest 
agaiust  said  proof  was  prepared  for  Johnson  by  one  Gharles  Moore 
who  seems  to  have  been  connected  with  the  office  of  said  clerk  and  with 
whom  the  said  affidavit  was  left  or  ^^  filed,"  that  Johnson  being  advised 
by  said  Moore  that  she  <<  had  done  all  that  I  (she)  could  do,"  made  no 
appearance  at  the  clerk's  office  on  the  following  day,  the  one  named  in 
Woolsey's  published  notice  and  that  between  eight  aud  nine  on  the 
morning  of  that  day  Woolsey  and  witnesses- appeared  at  the  office  of 
said  clerk  completed  their  testimony  in  Woolsey's  proof  and  swore  to 
the  same. 

It  does  not  affirmatively  appear  that  any  action  was  taken  at  this 
time  by  the  local  office  although  counsel  for  Woolsey  state  that  John- 
son's protest  was  dismissed  with  notice  on  March  31, 1888. 

Subsequently,  however,  upon  an  affidavit  filed  by  Johnson  to  the 
effect  that  *'she  was  unable  to  have  said  Woolsey  or  his  witnesses  cross- 
examined"  for  the  reason  that  the  latter's  proof  <'was  taken  on  the  6th 
day  of  March,  1888,  one  day  before  the  date  advertised"  the  local  officers 
ordered  a  hearing  for  June  20, 1888,  at  the  local  office  to  determine  the 
matter  thus  alleged. 

At  the  hearing  so  ordered  counsel  for  Woolsey  appeared  jspecially  and 
moved  to  dismiss  the  same. 

This  motion  being  overruled,  the  local  office  upon  the  evidence  ad- 
daced  at  said  hearing,  found  (June  26, 1888),  that  Woolsey's  proof  had 
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not  been  taken  as  contemplated  by  law  and  that  Johnson  should  be 
allowed  fall  opportunity  to  show  her  interest  in  the  tract. 

Woolsey  appealed  from  this  ruling  and  on  August  13,  1888,  your 
office  after  a  full  consideration  of  the  case,  found  that  Johnson  by  fill- 
ing as  stated,  to  appear  before  the  said  clerk  on  March  7, 1888,  the  day 
fixed  for  the  taking  of  Woolsey's  proof,  "forfeited  her  right  as  pro- 
testant."  At  the  same  time  the  proof  of  Woolsey  was  returned  by  your 
office  that  its  sufficiency  might  be  passed  upon  by  the  local  officers. 

Thereupon  the  local  office  as  shown  by  the  receiver's  endorsement  on 
August  18, 1888,  formally  rejected  said  proof  for  the  reason  **  that  it 
appears  from  the  evidence  submitted  on  June  20, 1888,  that  a  large  por- 
tion of  the  proof  was  taken  on  a  day  other  than  that  advertised"  etc. 

From  this  action  Woolsey  appealed  and  on  October  23,  your  office 
affirmed  the  action  of  the  local  office  in  rejecting  his  proof. 

From  this  decision  Woolsey  appeals  here. 

Service  of  notice  of  your  said  decision  of  August  13,1888,  holding 
that  Johnson  had  forfeited  her  right  was  on  August  18  following  ac- 
cepted by  her  authorized  attorneys.  No  appeal  has  been  taken  by  or 
for  Johnson  from  your  said  decision  of  August  13, 1888. 

The  claim  of  Johnson,  who  by  her  said  affidavit  of  protest  alleged 
residence  upon  and  improvement  of  the  land  and  a  failure  by  Woolsey 
to  reside  thereon,  is,  therefore  eliminated  from  the  case  and  the  matter 
of  Woolsey's  present  appeal,  has  been  considered  as  ex  parte. 

The  proof  submitted  by  Woolsey  shows  that  he  made  his  settlement 
on  the  land  on  August  17, 1887,  by  "starting"  his  house,  that  he  com- 
menced actual  residence  September  6,  1887,  since  which  time  he  has 
lived  thereon  continuously  and  without  absence,  that  his  improvements 
valued  at  $227,  comprise  a  frame  house  eight  by  ten  feet,  one  window 
and  one  door,  seven  acres  broken,  the  planting  of  sixty  forest  trees, 
twenty-seven  fruit  trees  and  some  walnuts  and  hickory  nuts  and  tliat 
he  has  neither  transferred,  mortgaged,  or  offered  to  sell  the  same.  It 
is  true  that  his  proof  was  made  promptly  at  the  expiration  of  six  months 
from  the  date  when  he  established  actual  residence  on  the  land.  But 
this  in  itself  is  not  sufficient  to  impeach  his  good  faith  in  the  face  of 
such  compliance  with  the  law  as  his  proof  indicates. 

The  only  objection  that  is  made  to  this  proof  is  that  the  testimony 
therein  was  partly  transcribed  by  the  deputy  clerk  on  the  day  before 
the  one  named  in  Woolsey's  published  notice  of  intention.  This,  in  my 
opinion,  is  wholly  immaterial  for  the  reason  that  the  record  shows  that 
Woolsey  appeared  with  his  witnesses  at  a  proper  hour  of  the  day  named 
in  his  notice  and  that  his  proof,  was  then  sworn  to  before  the  duly  des- 
ignated officer. 

The  proof  of  Woolsey,  showing  a  reasonable  compliance  with  the  law 
the  same  should  be  accepted. 

The  decision  appealed  from  is  reversed. 
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SWAMP  liANDS-lNDKMNITY-SCRIP  liOCATIONS. 

State  op  Illinois  (Ghampaion  County). 

The  claim  of  the  State  should  not  be  rejected  on  the  report  of  a  special  agent,  but  if 
the  facts  set  forth  therein  are  safficient  to  Justify  a  doabt  as  to  the  correctness  of 
the  proof  sabmitted,  a  farther  investigation  shonld  be  ordered. 

When  the  State  has  submitted  proof,  in  accordance  with  the  regulations  then  in  force, 
the  Gteneral  Land  Office  should  render  judgment  thereon,  if  the  proof  is  Aufficient 
to  clearly  show  the  character  of  the  land ;  but  if  such  proof  is  insufficient,  or 
other  facts  in  the  case  snggest  doubts  as  to  the  correctness  thereof,  then  a  further 
investigation  may  be  directed. 

In  adjusting  the  claim  of  the  State  to  indemnity,  the  character  of  all  tracts  upon 
which  proof  is  submitted  should  be  determined,  but  separate  lists  should  be  made 
of  tracts  sold  for  cash,  and  those  located  with  land  warrants  or  scrip. 

The  swamp  grant  is  made  to  the  respective  States,  and  the  Department  in  adjadicat- 
ing  rights  thereunder  recognizes  the  State  alone  as  the  beneficiary,  and  not  oonn- 
ties  to  whom  the  State  may  have  conveyed  its  interest. 

If  a  tract  of  land  at  the  date  of  the  grant  was  unfit  for  cultivation  by  reason  of  its 
wet  or  swampy  condition  it  is  of  the  character  contemplated  by  the  grant. 

When  the  Stdte  files  a  list  of  indemnity  selections  it  signifies  thereby  its  readiness  to 
have  its  claim  adjusted  in  accordance  with  existing  regulations,  and  should  not 
thereafter  be  heard  to  allege  that  final  proof  had  not  been  furnished,  when  its 
claim  was  considered. 

Secretary  Noble  to  the  Commisaioner  of  the  General  Land  Offloe^  February 

8,  1890. 

I  have  considered  the  appeal  of  the  Stat>e  of  Illinois  from  yonr  office 
decision  of  Angast  20, 1886,  in  the  matter  of  the  cla  im  of  said  State  for 
indemnity  for  certain  alleged  swamp  and  overflowed  lands  in  Champaign 
connty. 

The  authorized  agent  for  the  State  of  Illinois  filed  in  yoar  office  a  list 
of  selections  for  which  indemnity  was  asked  under  the  provisions  of 
the  acts  of  March  2, 1855  (10  Stat.,  634),  and  March  3, 1857  (11  Stat, 
251). 

In  January,  1885,  the  State  made  proof  in  support  of  its  claim,  said 
proof  being  taken  in  the  presence  of  and  the  witnesses  being  examined 
by  tf.  O.  Walker,  special  agent  of  your  office  as  certified  by  him.  After- 
wards said  special  agent  submitted  his  report  bearing  date  of  April  21, 
1885,  in  which  report  it  is  said : 

I  have  made  a  careful  ezaiuination  by  going  oyer  each  of  the  tracts  (forty  acres) 
and  examining  the  ditched,  tiling  and  the  early  history  of  each  tract,  by  calling  on 
all  of  the  early  residents  of  each  locality  of  these  lands,  and  from  the  facts  thus  ob- 
tained and  the  evidence  of  the  witnesses  in  making  out  proofs  to  character  of  these 
lands,  I  have  come  to  the  following  conclusion — said  conclusion  being  that  five  hun- 
dred and  forty  tracts  contained  in  said  list  were  originally  swamp,  and  that  six  hun- 
dred and  sixty  tracts  were  originally  arable  lands. 

By  letter  of  June  19, 1886,  your  office  directed  special  agent  Elliott  to 
proceed  to  Ohampaign  county,  and  make  a  careful  examination  of  the 
tracts  embraced  in  a  list  inclosed  in  said  letter.    Upon  examination  it 
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is  found  that  this  list  embraced  a  part  of  those  tracts  which  were  re- 
ported upon  favorably  by  special  agent  Walker. 

By  your  ofSce  letter  of  August  20, 1886,  to  the  Governor  of  Illinois, 
the  claim  of  the  State  for  indemnity  on  a  large  number  of  tracts  em- 
braced in  its  list  of  selections  was  rejected  <'  for  the  reason  that  evi- 
dence on  file  in  this  o£Blce  shows  that  said  lands  are  not  of  the  character 
contemplated  by  the  act  of  September  28, 1850." 

From  this  decision  the  State,  through  its  duly  authorized  agent  ap- 
pealed, urging  as  reasons  for  its  reversal  the  following : — 

First :  The  State  of  IllinoiB  has  not  famished  final  testimony  on  this  snbject,  and 
nntU  she  does^  it  is  not  competent  for  the  Commissioner  of  the  General  Land  Office 
to  hold  said  tracts  for  rejection. 

Second :  The  report  of  the  U.  S.  special  agent  is  not  binding  on  the  State,  and  this 
report  constitntes  the  only  evidence  on  which  the  Commissioner  bases  his  anthority 
to  hold  said  tracts  for  rejection. 

Third :  The  former  rale  of  the  office,  to  hold  sach  cases  for  adjastment  in  sospen- 
sioDi  until  sach  times  as  the  State  wonld  be  able  to  offer  testimony  as  to  the  character 
of  the  lands,  was  acceptable  to  the  State,  and  a  change  in  the  rule  should  not  be  made 
without  the  consent  of  the  State. 

Fourth :  The  selections  referred  to,  were  either  entered  with  cosh,  or  located  with 
land  warrants,  and  the  State  has  no  means  of  distinguishing  one  from  the  other,  only 
as  the  information  may  be  furnished  her  by  the  General  Land  Office^  and  the  holding 
for  rejection  embraces  these  tracts  indiscriminately,  and  without  reference  to  the 
entry  for  cash,  or  the  location  with  laud  warrants. 

Fifth :  The  General  Land  Office  has  no  jurisdiction  to  hold  for  rejection  any  swamp 
land  selections  located  with  land  warrants,  or  sold  for  cash,  until  tho  State  is  finally 
heard  touching  the  character  of  said  selections,  especially  is  this  true  as  to  land  war- 
rant locations  where  no  a^ustment  is  pretended  to  be  made  by  the  General  Land 
Office,  and  where  the  State  asks  for  no  adjustment,  unless  she  is  authorized  by  the 
Department  to  locate  her  swamp  land  indemnity  certificates  on  goyern men t  lands 
subject  to  entry  outside  of  the  limits  of  the  State. 

Sixth :  The  Rules  of  Practice,  approved  August  13,  1885,  to  take  effect  September 
1, 1885,  were  never  furnished  the  State  until  the  7  th  of  August,  1886. 

Seventh :  Rule  86,  to  which  the  attention  of  the  State  was  called  August  7, 1886, 
fixing  sixty  days  as  the  limit  in  which  an  appeal  should  be  taken,  should  not,  injus- 
tice, or  equity,  apply  to  this  case,  nor  to  any  case  of  this  character,  when  the  State 
is  a  party,  firom  the  fact  that  the  counties  and  not  the  State,  are  the  beneficiaries  of 
the  swamp  land  grant,  and  the  counties  are  governed  and  controlled  in  all  swamp 
land  matters,  either  by  a  board  of  county  supervisors,  or  by  a  county  commissioner's 
court,  and  the  bodies,  as  a  rule,  meet  but  twice  in  a  year,  and  at  these  meetings  the 
letters  of  the  Commissioner  of  the  General  Land  Office  holding  swamp  land  selections 
for  rejection,  are  presented  and  acted  upon. 

Eighth :  The  Commissioner  of  the  General  Land  Office  erred  in  that  he  did  not  call 
upon  the  Hon.  Secretary  of  Interior,  and  ask  him  under  the  exercise  of  the  directory 
and  supervisory  powers  conferred  upon  him  by  law,  to  establish  a  rule  with  reference 
to  appeal  in  this,  and  similar  cases,  which  might  be  just  to  the  State,  and  in  harmony 
with  the  views  of  the  State  and  the  judicial  decisions  of  the  courts. 

Ninth:  Error  lies  in  the  Commissioner  of  the  General  Land  Office  not  adjusting 
the  account  on  such  swamp  selections  as  had  been  proven  up  before  J.  C.  Walker,  a  for- 
mer special  agent  of  the  Department,  and  reported  by  him  as  swamp  and  overflowed 
land,  and  in  which  cases  the  State  had  every  reason  to  suppose  the  case  was  closed. 

Tenth :  Error  lies  in  the  Commissioner  of  the  Gton'l.  Land  Office  opening  the  case, 
and  sending  a  second  special  agent  to  examine  the  lands  and  report  on  the  same,  as 
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an  ex  parte  proceeding  not  warranted  by  tbe  law.  or  the  pablished  rales  of  the  De- 
pftTtment  of  the  Interior. 

Eleventh :  The  instmctions  given  to  the  last  special  agent  who  examined  and  re- 
ported upon  the  tracts  where  final  proof  had  been  filed,  were  not  such  as  to  draw  out 
all  the  faets  necessary  to  a  decision  as  to  the  character  of  the  lands  on  September  28, 
1850,  or  if  saffldent,  said  special  agent  failed  to  report  the  necessary  facts  in  the 


The  first  objection  is  without  force,  for  the  State  had  been  afforded  an 
opportunity  to  present  proof  in  support  of  her  claim  and  had  presented 
Bach  proof,  and  in  the  argument  filed  in  the  case  it  is  said  that  she  was 
wiHing  to  abide  by  the  conclusion  arrived  at  by  the  special  agent  upon 
the  proof  thus  submitted.    It  is  evident  then  that  what  was  understood 
by  the  representative  of  the  State  to  be  final  proof  had  been  submitted. 
The  second  objection  if  supported  by  the  facts  in  the  case  is  a  valid 
one  and  most  be  sustained.    Upon  this  point  this  case  is  similar  to  that 
of  Poweshiek  county  (9  L.  D.^  124).    Here  as  there  the  State  submitted 
proof  in  support  of  her  claim,  at  a  time  and  place  fixed  by  the  agent  of 
of  the  government,  which  proof  was  forwarded  to  your  office  together 
with  the  report  of  the  special  agent.    Another  special  agent  was,  in  this 
case  as  in  that,  sent  to  inspect  a  part  of  the  tracts,  for  which  indemnity 
was  claimed.    Afterwards  your  office,  m  this  case  as  in  that,  rejected  a 
portion  of  the  claim  of  the  State  '^  for  the  reason  that  evidence  on  file  in 
this  office  shows  that  said  lands  are  not  of  the  character  contemplated 
by  the  act  of  September  28, 1850"  without  giving  any  indication  of  the 
nature  of  the  evidence  referred  to.    As  said  in  that  case,  the  presump- 
tion is  that  the  evidence  referred  to  is  that  of  the  field  notes  and  the 
agent's  rei>ort.    Said  report  is  not  properly  evidence  in  the  c^se,  but  if 
the  facts  set  forth  therein  are  such  as  to  justify  a  doubt  as  to  the  correct- 
ness of  the  proof  submitted,  such  report  may  properly  be  made  the  basis 
for  a  further  investigation  by  your  office  in  the  course  of  which  the  State 
should  be  afforded  an  opportunity  to  contradict  by  evidence  the  allega- 
tion that  any  tract  of  land  for  which  she  has  asked  indemnity  is  not  of 
the  character  contemplated  by  the  act  of  September  28, 1850.    Upon  this 
point  the  case  will  be  returned  to  your  office  for  disposition  in  accord- 
ance with  the  rule  laid  down  in  the  case  of  Poweshiek  County,  supra. 

The  third  objection  is  without  force  because  the  State  had  submitted 
testimony  in  support  of  her  claim,  and  all  had  been  done  that  her  rep- 
resentative conceived  to  be  necessary  to  establish  the  claim  presented. 
It  is  not  shown  or  alleged  that  the  State  was  injured  by  the  course  al- 
leged lo  have  been  pursued  by  your  office,  and  objected  to  in  the  fourth 
objection,  nor  do  I  apprehend  that  any  wrong  was  perpetrated  by  the 
action  complained  of,  and  it  is  therefore  unnecessary  to  consider  such  ob- 
jection further.  The  first  part  of  the  fifth  objection  has  been  answered 
in  the  discussion  of  the  previous  objections.  When  the  State  has  sub- 
mitted proof  in  accordance  with  the  regulations  then  in  force,  your  office 
should  consider  the  same,  and,  if  such  testimony  is  sufficient  to  deter- 
inine  satisfactorily  as  to  the  character  of  the  land,  judgment  should  be 
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accordingly  rendered.  If  the  proof  submitted  is  not  sufficient  to  clearly 
show  the  character  of  such  lands  or  of  any  tract  embraced  in  said  list,  or 
if  from  a  knowledge  in  your  office  of  facts  in  this  case,  doubts  as  to 
the  correctness  or  reliability  of  the  proof  submitted  should  arise,  an- 
other hearing  may  properly  be  had,  or  a  further  examination  in  the  field 
if  that  is  deemed  necessary. 

Hardin  County  (6  L.  D.,  236) ;  Poweshiek  County  (9  id.,  124). 

In  the  latter  part  of  this  objection  it  is  claimed  in  effect  that  no  ad- 
justment of  the  State's  claim  for  indemnity  for  those  tracts  which  had 
been  entered  with  scrip  or  located  with  land  warrants  should  be  now 
made,  inasmuch  as  she  wishes  no  adjustment  as  to  such  tracts  '^  unless 
she  is  authorized  by  the  Department  to  locate  her  swamp  land  indem- 
uity  certificates  on  government  lands  subject  to  entry  outside  the  limits 
of  the  State."  That  selections  for  indemnity  for  swamp  lands,  which 
were  located  with  land  warrants  or  scrip,  must  be  made  within  the 
limits  of  the  State  where  such  losses  occurred,  has  been  the  uniform 
construction  of  the  act  of  March  2, 1855.  State  of  Illinois  (1  L.  D., 
504),  and  authorities  there  cited. 

It  is  said  by  the  appellant  that  your  office  does  not  pretend  to  adjust 
the  State's  claim  for  indemnity  for  land  located  with  warrants  or  scrip. 
If  it  be  true  that  it  is  the  practice  of  your  office  not  to  pass  upon  the 
claim  of  the  State  for  indemnity  for  lands  thus  located,  it  should  be  dis- 
tinctly stated  in  the  decision  passing  upon  any  list  of  selections,  that 
the  claim  of  the  State  had  not  so  far  as  such  tracts  were  concerned 
been  considered  or  passed  upon,  and  a  list  of  the  tracts  thus  located 
should  accompany  such  decision. 

It  is  stated  that  the  list  of  selections  now  under  consideration,  in- 
cluded indiscriminately  tracts  sold  for  c^ish  and  those  located  with 
land  warrants  and  scrip,  and  that  the  list  of  those  tracts — ^indemnity 
for  which  was  refused  by  your  office — included  also  both  classes  of 
tracts;  but  from  the  record  before  mo  the  truth  of  this  allegation  can- 
not be  determined.  The  practice,  if  such  obtains  in  your  office,  of 
refusing  in  such  cases  to  consider  the  claim  of  the  State  for  indemnity 
for  lands  located  with  land  warrants  or  scrip,  has  not  so  far  as  I  can 
discover,  received  the  express  sanction  of  this  Department.  It  seems 
formerly  to  have  been  the  practice  for  your  office  to  determine  what 
tracts  of  those  for  which  indemnity  was  claimed  were  swamp  and  over- 
flowed within  the  meaning  of  said  grant,  and  as  to  those  tracts  which 
had  been  located  with  land  warrants  or  scrip  to  issue  an  indemnity 
certificate  covering  the  total  amount.  This  is  shown  by  the  history  of 
the  case  of  Illinois  (1 L.  D.,  504).  This  case  is  referred  to  as  authoriz- 
ing the  practice  of  holding  in  abeyance  the  adjustment  of  the  claims  of 
the  States  for  indemnity  for  this  class  of  land.  The  history  of  that  case 
does  not,  however,  justify  this  claim.  It  seems  that  in  1863  the  proofs 
in  support  of  the  claim  of  Illinois  for  indemnity  for  certain  lands  in 
Champaign  county  were  examined  and  the  character  of  the  lands 
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determined.  Thereupon  nnder  date  of  Angust  21,  1863,  a  general 
certificate  as  to  the  amount  of  lands  for  which  the  State  was  entitled 
to  indemnity  in  other  public  lands  within  her  limits  was  issued  and 
thisaction  was  approved  by  this  Department.  In  1880  the  Stateasked 
that  certificates  might  be  issued  for  forty,  eighty  and  one  hundred  and 
sixty  acres  each,  and  that  a  clause  should  be  inserted  therein  to  the 
effect  that  they  might  be  located  *^upon  any  of  the  public  lands  of  the 
United  States  either  in  or  out  of  the  State  of  Illinois."  In  the  decision 
of  your  office  of  September  6, 1880  (Letter  Book  K-17  p.  179),  in  speak- 
ing of  the  refusal  to  issue  certificates  to  be  located  outside  the  State  it 
was  said — 

The  ftction  of  this  office  above  cited  was  iu  acf  ordaDce  with  the  uniform  practice 
which  has  been  to  restrict  the  location  of  swamp  land  indemnity  certificates  to  the 
limits  of  the  State  to  which  the  same  are  issued  and  a  clause  to  that  effect  appears  in 
every  certificate  issued.  The  form  of  the  certificates  was  approved  by  the  Secretary 
of  the  Interior  September  6,  1855,  with  full  knowledge  of  this  restriction  and  the  ac- 
tion of  this  office  in  declining  to  issue  certificates  without  such  restrictive  clause  has 
heen  uniformly  sustained  by  the  Department. 

The  petition  was  denied  by  your  ofiSceand  that  decision  was  affirmed 
by  this  Department  (1  L.  D.,  504).  It  is  thus  seen  that  the  practice  of 
iBsning  certificates  was  not  questioned,  but  the  form  of  such  certificates 
was  alone  considered. 

On  January  28, 1868,  your  office  in  passing  upon  the  claim  of  the 
State  of  Illinois  for  indemnity  for  lauds  in  Livingston  county,  said — 

There  are  now  no  public  lands  in  Illinois  which  are  liable  to  be  taken  by  swamp 
indemnity  certificates  and  as  existing  laws  make  no  provision  for  certifying  such 
claims  out  of  a  land  fund  elsewhere,  this  office  has  ruled  that  it  has  now  no  legal 
anthority  for  the  issue  of  such  certificates. 

In  passing  upon  this  case  on  appeal,  Secretary  Browning  in  his  letter 
of  February  8, 1868  (10  L.  and  R.,  536),  said— 

In  Illinois  there  are  no  public  lands  subject  to  entry  at  |1.25  per  acre  and  Judge 
McDowell  in  an  elaborate  brief  claims  that  the  State  has  the  right  by  way  of  such  in- 
demnity to  locate  public  lands  situated  in  other  States  and  Territories. 

The  qnestion  has  been  decide 'I  by  Secretaries  McClelland,  Thompson,  Smith  and 
Usher  and  must  therefore  be  considered  as  finally  settled  so  far  as  your  office  or  this 
Department  is  concerned.  Your  decision  adverse  to  the  claim  is  in  conformity  with 
their  rulings.    It  is  therefore  affirmed. 

Thus  it  is  seen  that  the  question  considered  and  determined  was,  as 
to  the  right  of  the  State  to  have  indemnity  outside  her  limits  rather 
than  as  to  whether  the  character  of  the  land  for  which  that  indemnity 
ia  asked  would  be  considered  and  determined.  I  have  found  no  de- 
cision of  this  Department  in  which  the  question  as  to  the  proper  prac- 
tice in  such  cases  has  been  discussed  or  determined.  Nor  do  I  now 
perceive  any  good  reason  for  the  adoption  or  continuance  of  the  prac- 
tice of  refusing  to  pass  upon  the  State's  claim  for  indemnity  for  land 
located  with  warrants  or  scrip. 
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The  interests  of  the  grantees  under  these  varions  acts  can  not,  I  ap- 
prehend, be  injured  by  a  speedy  adjustment  of  their  claims  and  a  deter- 
mination as  to  what  tracts  included  in  their  lists  of  selection  were  at 
the  date  of  the  grant  in  fact  of  the  character  contemplated  by  said  act, 
while  a  due  and  proper  administration  of  the  aflbirs  of  this  Depart- 
ment seems  to  demand  .that  all  questions  as  to  the  quantity  of  land,  or 
indemnity  therefor,  to  which  the  respective  States  are  entitled  under 
this  grant,  should  be  determined  with  as  little  delay  as  is  possible.  Tou 
will  therefore  in  adjusting  the  claims  of  this  character  consider  and  de- 
termine the  character  of  all  tracts  upon  which  proof  has  bee»sabmitted. 
Whatever  action  may  be  had  yon  will  please  indicate' whether  the  tracts 
afiected  were  sold  for  cash  or  located  with  land  warrants  or  scrip,  and 
in  transmitting  the  lists  to  this  office,  whether  for  approval  of  the  ac- 
tion of  your  office  allowing  the  claim  of  the  State  or  upon  appeal  from 
the  decision  of  your  office  rejecting  such  claim,  you  will  please  cause 
separate  lists  to  be  made  out  including  in  the  one  such  tracts  as  were 
sold  for  cash  and  in  the  other  those  located  with  warrants  or  scrip. 

It  is  not  alleged  that  the  State  was  in  any  way  injured  or  her  rights 
impaired  by  not  receiving  at  an  earlier  date  a  copy  of  the  rules  of 
practice  approved  August  13, 1885,  and  hence  the  sixth  objection  may 
be  dismissed  without  further  comment. 

Objections  seven  and  eight  may  be  considered  and  disposed  of 
together.  No  objection  has  been  made  to  the  appeal  herein  which  so 
far  as  the  records  show  was  filed  within  the  time  prescribed  by  said  rule 
86.  The  argument  that  because  the  respective  counties  in  the  State 
are  the  real  beneficiaries,  and  that  it  is  impossible  to  submit  the  ques- 
tion to  and  obtain  from  the  proper  authorities  of  the  county,  directions 
to  prosecute  an  appeal  in  any  case  within  the  time  limited  by  said  rule, 
the  general  rule  should  not  be  applied  to  this  class  of  cases,  but  that  a 
special  rule  should  be  made  to  govern  such  cases,  is  not  convincing. 
This  grant  was  made  to  the  respective  States  and  this  Department  does 
not  in  adjudicating  claims  thereunder  recognize  the  transferees  of  those 
States.  As  was  said  in  the  case  of  the  State  of  Illinois  (1  L.  D.,  504), 
questions  arising  under  this  grant  being  under  consideration — 

As  far  as  the  consideration  and  determination  of  the  qnestions  in  the  premises  are 
concerned  the  Department  does  not  know  the  respective  counties  as  sach  bat  only 
the  state  of  Illinois  as  contemplated  by  the  statute  in  qnestion. 

In  view  of  the  foregoing  no  occasion  has  as  yet  arisen  for  establishing 
a  rule  in  this  and  similar  cases  difiering  from  the  general  rule  applica- 
ble to  all  cases.    As  was  said  in  the  case  of  the  State  of  Oregon  (4  L.  D., 

225), 

There  may  be  instances  where  this  Department  would  feel  called  npon  to  ezerciso 
its  supervisory  power  to  prevent  a  great  wrong,  and  would  direct  that  an  appeal  be 
allowed,  or  the  record  certified  where  the  offer  to  file  the  appeal  was  not  made  ia 
time. 
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See  also  the  decision  iu  the  case  of  the  State  of  Oregon  (on  review) — 
9  L.  D.,  360,  where  it  was  said 

The  rales  of  practice  adopted  by  the  Department  like  those  of  a  court  shoald  be  fol- 
lowed. Exceptions  shoold  be  allowed  only  to  prevent  grieyons  wrong  or  correct 
palpable  mistake. 

The  ninth  and  tenth  objections  go  to  the  same  thing  that  is,  the 
aathority  of  yonr  ofiQce  to  make  farther  investigation  as  to  the  character 
of  the  lands  for  which  indemnity  is  asked  after  the  State  has  submitted 
proof  in  snpport  of  her  claim.  These  objections  are  disposed  of  adversely 
to  the  appellant  in  the  discussion  herein  of  the  previous  objections.  In 
discussing  the  duty  of  the  Department  in  such  cases  it  was  said  in  a 
recent  case: 

The  State  is  not  entitled  to  lands  not  granted,  nor  can  the  Secretary  of  the  Interior 
by  agreement  enlarge  its  grant.  It  is  his  duty  to  finally  deiermiDC  what  lands  passed 
to  the  State  of  Wisconsin,  as  well  as  to  other  States,  under  and  by  virtue  of  the 
swamp  land  act,  and  though  he  may  adopt  certain  general  methods  for  identifying 
these  lauds,  yet  the  adoption  of  such  methods  does  not  deprive  him  of  the  right,  or 
relieve  him  of  the  duty  of  resorting  in  certain  cases  to  other  and  different  methods. 
Nor  is  the  adoption  of  any  such  general  method  of  adjustment,  though  by  agree- 
ment between  the  officers  of  the  respective  governments,  a  contract  binding  on  the 
general  government.  The  Secretary  of  the  Interior,  notwithstanding  such  agreement, 
may  at  his  discretion,  any  time  before  swamp  lands  are  certified  to  the  State,  adopt 
each  methods,  resort  to  such  means,  and  employ  such  agencies  as  in  his  Judgment  are 
best  calculated  to  enable  him  to  reach  a  correct  conclusion  as  to  the  real  character  of 
any  particular  tract  of  land  obtained  uuder  the  swamp  land  act. 

State  of  Wisconsin  v.  Wolf  (8  L.  D.,  655).  See  also*authorities  there- 
in cited. 

The  eleventh  objection  in  so  far  as  it  relates  to  the  action  of  the  spe- 
cial agent,  presents  a  question  of  fact  rather  than  law,  and  the  force  of 
it  will  be  determined  upon  further  investigation  by  your  office.  The 
instructions  given  the  agent  are  not  erroneous  or  necessarily  misleading 
though  perhaps  not  so  definite  as  it  would  be  advisable  to  make  them 
in  order  to  attain  the  best  results  from  the  examination  by  and  report 
of  such  special  agent.  He  was  advised  by  your  office  letter  of  June  19, 
188G — *^  that  land  that  is  level  or  wet  does  not  necessarily  pass  under 
the  swamp  grant;  the  greater  part  of  each  legal  subdivision  must  be 
so  swampy  that  a  crop  cannot  be  raised  thereon  without  reclamation.'' 
His  attention  was  also  called  to  instructions  sent  him  March  2, 1886, 
which  upon  examination  of  the  records  of  your  office  it  is  found,  directed 
his  attention  to  the  circular  of  your  office  dated  August  12, 1878,  and 
approved  August  20. 

The  question  as  to  what  character  of  lands  were  granted  by  the  act 
of  1850,  was  considered  in  the  case  of  Poweshiek  Gounty  (9  L.  D.,  124), 
and  reference  is  hereby  made  to  that  decision  and  the  authorities  there- 
in cited.  In  order  to  arrive  at  the  true  intention  of  the  legislature  as 
expressed  in  a  statute,  it  is  necessary  to  study  the  whole  and  every  part 
of  that  statute.  All  the  provisions  of  the  act  must  be  considered  and 
compared  in  construing  it  and  effect  must  be  given  to  every  provision 
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found  if  that  be  possible.  In  the  statate  now  under  consideration  it  seems 
clear  that  Oongress  in  the  third  section  thereof  defined  more  clearly 
than  had  theretofore  been  done  the  character  of  lands  granted  by  the  act. 
It  is  directed  that  the  Secretary  of  the  Interior  in  making  oat  a  list  of 
the  lands  granted  should  include  therein  <<  All  legal  subdivisions,  the 
greater  part  of  which  is  <  wet  and  unfit  for  cultivation.' "  Congress  by 
this  section  defined  the  meaning  of  the  expression  <<  swamp  and  over- 
flowed lands  made  unfit  thereby  for  cultivation  "  used  in  the  first  section 
of  the  act.  This  gives  to  the  word  swamp  the  meaning  attached  to  it 
in  common  use.  Webster  defines  the  word  swamp  as  follows :  ^'Spongy 
land ;  low  ground  filled  with  water ;  soft  wet  ground ;  marshy  ground 
away  from  the  sea-shore;  land  wet  and  spongy;  but  not  usually  cov- 
ered with  water."  If  then  a  tract  of  land  was  at  the  date  of  this  grant 
unfit  for  cultivation  by  reason  of  its  wet,  spongy  or  swampy  condition, 
it  was  evidently  of  the  character  contemplated  by  said  act.  This  is  the 
conclusion  arrived  at  in  the  decision  passing  upon  the  claim  of  the  State 
of  Iowa  for  lands  in  Poweshiek  County  (9  L.  D.,  124),  and  the  views 
therein  expressed  are  still  adhered  to.  In  the  further  consideration  of 
the  claim  here  in  question,  and  similar  claims,  your  office  will  be  guided 
by  the  rule  laid  down  in  that  case  and  followed  here. 

In  one  of  the  arguments  filed  it  is  stated  that  on  a  part  of  the  lands 
embraced  in  the  list  rejected  by  your  office  the  State  has  not  offered 
final  proof  and  it  is  contended  that  inasmuch  as  under  the  law  the  ad- 
justment of  indemnity  must  be  made  on  the  proof  furnished  by  the  State, 
and  since  there  is*no  law  compelling  the  submission  of  such  proof  within 
any  given  time,  no  adjustment  should  be  made  until  the  State  has 
signified  that  final  proof  has  been  submitted.  To  allow  this  contention 
would  be  to  leave  these  claims  unadjusted  and  the  records  of  your 
office  encumbered  with  them  for  an  indefinite  period.  The  State  by 
filing  her  list  of  selections  signified  her  readiness  to  have  her  claim  for 
indemnity  for  the  tracts  therein  contained,  finally  adjusted  in  accord- 
ance with  the  rules  and  regulations  governing  such  case.  These  rules 
and  regulations  are  just,  fair  and  equita>ble,  afibrding  the  State  full 
opportunity  to  submit  proof  in  support  of  her  claim,  and  I  therefore 
perceive  no  occasion  for  a  change  in  those  rules  or  for  delay  by  your 
office  beyond  the  time  fixed  by  said  rules  for  the  adjudication  of  these 
cases.  In  order  that  the  claim  of  the  State  here  under  consideration 
may  bo  considered  and  adjudicated  in  accordance  with  the  views  herein- 
expressed,  the  case  must  be  returned  to  your  office.  The  decision  ap- 
pealed from  is  therefore  vacated  and  set  aside,  and  the  papers  in  the 
case  are  herewith  returned  in  order  that  it  may  be  reconsidered  and 
disposed  of  in  accordance  with  the  rules  herein  laid  down. 

it  is  not  necessary  to  urge  upon  you  the  desirability  of  an  early  con- 
sideration of  this  and  all  other  claims  under  this  grant,  and  the  adjudi- 
cation thereof  with  all  speed  compatible  with  a  just  and  right  determi- 
nation of  the  questions  involved. 
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HOMESTBAD  ENTBT-ACT  OF  JUXE  16,  1880. 

GHAPUAN  V.  Pattebson. 

An  entry  nnder  section  2,  act  of  June  15, 1880,  accorded  by  final  decision  prior  to 
the  roling  in  Freise  v.  Hobson  ts  not  affected  by  said  ruling ;  nor  can  the  validity 
of  snch  entry  be  qneetioned  collaterally  by  another  applicant  for  the  land. 

An  entry  nnder  section  2  of  said  act  is  not  invalid  though  the  entryman  may  have 
contracted  to  sell  the  land  before  making  the  entry. 

Firtt  A39Utant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  8, 1890. 

I  have  considered  the  case  of  Sarah  A.  Chapman  v.  James  M.  Patter- 
80Q  npon  the  appeal  of  the  former  from  yonr  office  decision  of  Decem- 
ber 17, 1887,  rejecting  her  homestead  application  for  the  NE.  \  of  sec- 
tion 34,  T.  17  8.,  K.  19  W.,  Wa  Keeney  land  district,  Kansas. . 

Ohapman  filed  pre-emption  declaratory  statement  for  the  said  land 
December  17, 1877,  alleging  settlement  thereon  December  10, 1877. 

On  the  same  day,  December  17, 1877,  James  M.  Patterson  made  home- 
stead entry  for  the  said  land. 

On  December  16, 1885,  Sarah  A.  Ohapman  initiated  a  contest  against 
the  homestead  entry  of  Patterson,  charging  that  Patterson  had  aban- 
doned the  land  for  more  than  seven  years  since  making  his  said  home- 
stead entry  and  had  never  had  a  honse  thereon,  nor  cultivated  any  part 
of  it  Hearing  was  appointed  for  Febrnary  9, 1887,  and  notice  issned. 
J  On  that  day  claimant  did  not  appear  and  npon  affidavit  of  the  con- 
'  testant  the  hearing  was  continued  to  April  5, 1886,  for  service  of  notice 
and  alias  notice  issued. 

The  records  faSl  to  show  that  Patterson  was  served  with  notice  of  the 
contest  or  that  any  attempt  to  serve  him  was  made  ]  and  nothing  in 
the  case  shows  that  Patterson  was  cognizant  of  the  pendency  of  a  con- 
test against  his  entry,  when  he  on  February  24, 1886,  purchased  the 
tract  under  the  second  section  of  the  act  of  June  15, 1880,  cash  enl^y 
No.  1569. 

It  appears  that  after  such  purchase  the  local  officers  dismissed  the 
contest,  notifying  the  contestant  of  such  action  by  letter,  not  registered, 
and  that  no  appeal  was  ever  filed.  Chapman  did  not  appear  on  the  day 
of  hearing  AprU  6, 1880. 

On  l^ovember  18, 1886,  Sarah  A.  Chapman  applied  to  make  home- 
stead entry  of  the  said  tract ;  her  application  was  rejected  by  the  local 
officers  because  the  land  was  covered  by  cash  entry  Ko.  1559,  made 
February  24, 1886,  by  James  M.  Patterson. 

From  this  action  of  the  local  officers  Ohapman  appealed.  In  support 
of  her  appeal  to  your  office  she  urged  that  at  the  time  Patterson's  pur- 
chase was  made  she  had  a  valid  contest  pending  against  his  homestead 
entry  and  was  not  notified  of  her  right  of  appeal  from  the  action  of  the 
local  officers  dismissing  the  contest  \  that  said  cash  entry  was  not  made 
by  Patterson  for  his  own  use  and  benefit  as  he  sold  the  land  as  soon  as 
U63g_VOL  10 9 
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he  coald  after  the  final  certificate  issaed  to  him,  that  the  tract  was  not 
open  to  parchase  under  said  act  of  Jane  15, 1880,  while  the  contest  was 
pending  (citing  the  case  of  Freise  v.  Hobson,  4  L.  D.,  580,  and  Gilbert 
V.  Bpearing,  4  L.  D.,  466) ;  and  that  she  had  an  equitable  right  to  the 
tract  by  virtue  of  her  improvement  thereof  and  long  residence  thereon, 
having  from  Juno  1, 1877  to  the  present  time  that  is,  December  6, 1886, 
resided  upon  and  cultivated  the  land. 

By  your  office  decision  of  December  17,  1887,  the  action  of  the  local 
officers  was  affirmed  and  the  appeal  dismissed.  Ohapman  appealed  to 
this  Department. 

Before  the  decision  in  the  case  of  Freise  v.  Bobson  (4  L.  D.,  580)  it 
had  been  ruled  uniformly  by  this  Department  in  various  cases  that  an 
entry  man  might  purchase  under  the  act  of  June  15, 1880,  during  the 
pendency  of  a  contest  against  the  entry  for  abandonment.  See  Gohr- 
man  v.  Ford  (8  O.L.  O.,  6) ;  Whitney  v.  Maxwell  (10  0.  L.  O.,  104)  5  By- 
kerk  v.  Oldemeyer  (2  L.  D.,  51) ;  Pomeroy  v.  Wright  (2  L.  D.,  164). 
By  the  case  of  Freise  v.  Hobson,  aupra^  decided  June  21, 1886,  the  rule 
was  changed ;  there  it  was  held  that  the  right  of  purchase  under  the 
said  act  was  suspended  during  the  pendency  of  a  contest.  The  case  of 
Gohrman  v.  Ford  and  cases  following  It,  so  far  as  they  conflicted  with 
this  opinion  were  overruled  by  the  case  of  Freise  v,  Hobson.  It  was, 
however,  further  determined  in  the  latter  case  that  such  decision  should 
not  in  any  manner  afiect  cases  that  had' been  theretofore  finally  adjudi- 
cated. See  also  Watson  v.  Morgan  (9  L.  D.,  75).  At  the  time  of  the 
rendition  of  judgment  in  Freise  v.  Hobson,  Chapman's  contest  and  Pat- 
terson's purchase  of  the  land  had  been  fully  adjudicated  upon  by  the 
local  officers,  and  from  their  action  no  appeal  was  ever  taken.  Their 
decision  in  such  matters  can  not  now  be  questioned  collaterally  by  an 
applicant  to  make  a  homestead  entry,  while  the  cash  entry  of  Patterson 
is  of  record.  See  Pierpoint  v.  Stalder  (9  L.  D.,  390).  Further,  if  Pat- 
terson contracted  to  sell  the  land  before  the  making  of  the  purchase, 
as  is  claimed  by  Chapman,  such  fact  is  immaterial.  See  George  B. 
Sandford  (5  L.  D.,  535),  and  Andas  t;.  Williams  (9  L.  D.,  311). 

Your  said  office  decision  is  affirmed. 


HOMESTEAD  ENTBT-KESIDENCB. 

Thomas  D.  Hasten. 

Bosidence  upon  a  tract,  held  by  a  possessory  right  of  the  claimant,  adjacent  to  the 
homestead  claim,  and  included  within  the  enclosure  of  said  claim,  will  not  sup- 
port an  entry  under  the  homestead  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  ike  General 

Land  Office^  February  8, 1890. 

I  have  considered  the  appeal  of  Thomas  D.  Harten  from  your  office 
decision  of  I^ovember  19, 1888,  holding  for  cancellation  his  homestead 
entry  for  8W.  i,  of  S W.  i,  and  lot  4,  section  13,  and  NW.  J  of  NW.  J, 
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and  lots  1  and  2  in  section  24,  T.  1  S,  B.  15  E.,  Stockton  land  district^ 
California. 

Harten  made  homestead  entry  for  the  said  land  November  17, 1880; 
he  sabmitted  his  final  proof  May  10, 1886 ;  the  same  was  rejected  by  the 
local  officers  because  the  evidence  showed  that  claimant  and  his  family 
had  not  resided  npon  the  lands  covered  by  his  homestead  but  upon  ad- 
joining lands  the  property  of  claimant.  Upon  appeal  yoor  office,  July 
16, 1886,  affirmed  the  action  of  the  local  officers  and  rejected  the  proof, 
for  the  reason  that  the  claimant  failed  to  show  a  compliance  with  the 
requirements  of  the  statute  in  the  matter  of  residence  upon  the  land 
embraced  in  his  entry,  his  residence  having  been  upon  adjoining  land. 
On  a  further  appeal  by  claimant,  this  Department  in  a  decision  bear- 
ing date  August  18, 1888,  stated  the  facts  in  the  case  as  they  then  ap- 
peared, as  follows : 

It  appears  from  the  eyidence,  that  in  November,  1866|  Harten  parobaaed  a  poflBew- 
ory  right  to  a  tract  of  land  embracing  the  homestead  in  controversy,  and  since  has 
resided  in  a  house  which  was  npon  the  tract  purchased,  claiming  and  holding  pos- 
session of  the  entire  tract.  In  187d  the  tract  was  surveyed  and  the  honse  occupied 
by  Harten  was  found  to  be  two  hundred  feet  from  the  line  of  said  homestead,  but  the 
garden  and  spring  of  water,  which  was  ased  by  him  and  his  family  for  domestic  pur- 
poses and  also  the  threshing  floor^  were  upon  the  tract  claimed  as  a  homestead  and 
in  the  same  indosure  with  the  dwelling,  and  he  had  cultivated  one  hundred  and 
twenty-five  acres  of  the  homestead  since  his  purchase  in  1866,  rsising  thereon  each 
season  crops  of  wheat,  barley,  hay,  and  vegetables  for  the  sapport  of  his  family  and, 
since  his  homestead  entry,  which  was  made  November  17,  1880,  he  had  built  a  house, 
ten  by  twelve  feet  and  two  hundred  rods  of  cedar  fence,  and  cleared  and  broken 
flfleen  acres  of  land  thereon,  the  total  valae  of  the  improvements  on  the  homestead 
being  estimated  at  |500.  Since  his  entry  November  17,  1880,  he  occupied  the  house 
on  the  homestead  one  night  in  each  month,  thinking  this  a  substantial  compliance 
with  the  lawy  and  being  without  the  means  of  moving  his  dwelling  on  the  homestead 
or  of  building  one  thereon. 

It  was  further  held  in  the  said  decision  that  ^*  while  the  evidence 
shows  that  Harten  claims  and  holds  the  entire  tract  purchased,  em- 
bracing the  land  upon  which  the  dwelling  is  situated,  as  well  as  that 
covered  by  the  homestead  entry,  it  does  not  sufGiciently  appear,  what 
is  the  nature  and  extent  of  his  claim  or  title  to  the  former  tract  and  his 
relation  thereto.'' 

This  Department  thereupon  instructed  your  ofSce  to  direct  the  local 
ofi&cers  to  order  a  hearing,  to  be  had  within  thirty  days  from  service  of 
notice  of  the  said  decision  upon  Harten,  at  which  he  was  to  furnish 
supplemental  proof  showing — 

(1st)  The  description  and  extent  of  the  land  upon  which  the  dwelling  is  situated, 
and  the  location  thereof  with  reference  to  the  tract  claimed  as  a  homestead.  (2d)  The 
nature  of  his  daim,  or  title  to  the  land  upon  which  the  dwelling  is  situated,  from 
whence  derived  and  for  what  consideration.  (3d)  The  extent  to  which  and  for  what 
purposes  he  is  using  said  land  and  (4th ),  His  intentions  in  reference  thereto,  in  the 
event  he  secures  a  patent  to  the  tract  embraced  in  his  homestead  entry. 

It  was  further  ordered  in  said  decision  that  "  upon  receipt  by  your 
office  of  the  proof  offered  at  said  hearing,  and  the  opinion  of  the  local 
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officers  thereon  io  connection  with  the  proof  heretofore  made  yon  will 
re-adjudicate  the  case  subject  to  the  claimant's  right  of  appeal." 

In  accordance  with  said  decision  the  claimant  supplied  snpplemental 
proof  September  29, 1888,  from  which  it  appears  that  Harten  purchased 
from  one  Jonas  Ayres,  I^ovember  2, 1866,  the  possessory  right  to  the 
lands  covered  by  his  entry  and  forty  acres  adjoining  for  the  sum  of 
seven  hundred  dollars.  The  forty  acre  tract  is  a  part  of  lots  1, 2, 3,  and 
4,  section  19,  T.  1  S.,  B.  16  E.;  it  is  a  narrow  strip  and  adjoins  three 
different  forties  of  the  homestead  claim  on  the  east.  One  Patrick 
Murphy  obtained  a  patent  for  the  land  of  which  the  said  forty  acre 
tract  is  a  part  and  sold  and  conveyed  the  latter  tract  to  the  claimant 
iu  May,  1887,  for  the  sum  of  forty  dollars.  On  this  tract  are  situated 
the  dwelling  honse  and  out-honses  that  constituted  the  residence  of  the 
claimant.  The  dwelling  honse  is  valued  at  three  hundred  dollars, 
the  bam,  three  hundred  dollars,  wagon-shed  one  hundred  and  fifty 
dollars,  granary,  one  hundred  and  fifty  dollars,  a  shed  for  hay  and 
straw  two  hundred  dollars.  These  buildings  are  distant  from  the 
boundary  line  of  the  homestead  claim  from  one  hundred  and  thirty 
to  two  hundred  feet.  The  dwelling  house  is  distant  two  hundred 
feet.  A  well  forty  feet  deep,  which  supplies  the  water  for  all  domestic 
purposes,  valued  at  one  hundred  and  seventy-five  dollars  is  situated 
from  the  homestead  line  one  hundred  and  eighty  feet.  Both  tracts 
were  enclosed  by  the  same  fence  and  cultivated  together  by  claimant 
for  twenty  years.  He  raised  from  the  lands  during  these  years  grain, 
vegetables  and  fruits  of  an  average  value  of  one  thousand  dollars  each 
year.  Harten  states  it  to  be  his  intention,  should  he  secure  title  to  his 
homestead,  to  continue  to  live  on  the  land  and  cultivate  the  same  as 
he  has  done  in  the  past  and  to  make  it  his  home. 

The  local  officers  passing  upon  the  evidence  gave  it  as  their  opinion 
^Hhat  Harten  never  as  a  fact,  resided  upon  the  homestead.'' 

Your  office  having  considered  the  testimony  submitted  is  still  of  the 
opinion  that  the  claimant  has  failed  to  meet  the  requirements  of  the 
statute  in  the  matter  of  residence  upon  his  homestead.  You,  therefore, 
iu  your  said  office  decision  of  November  19, 1888,  rejected  the  proof  and 
held  the  entry  for  cancellation. 

Since  I  concur  in  this  opinion,  your  said  office  decision  is  affirmed. 
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HOMK$TKAI>  CONTEST- WITHDRAWAL  OF  CONTESTANT. 

WALDEOFF  V.    BO'ITOMLY. 

Od  the  withdrawal  of  a  coiitestaut  the  case  is  left  aa  between  the  f^oyernmeut  and 
the  en  try  man. 

If  the  status  of  an  entry  at  the  initiation  of  contest  calls  for  cancellation,  acts  per- 
formed thereallter  by  the  entryman  will  not  relieye  him  from  the  oonseqaences 
of  his  previons  non-compliance  with  law. 

First  Assistant  Secretary  Cha/nMer  to  the  CommissUmer  of  the  General 

Land  Office^  February  8, 1890. 

The  land  involved  in  this  easels  the  SW.  |of  seetion  12,  T.  135 N.,  B. 
76  W.y  Bismarck  district,  Korth  Dakota,  and  was  entered  under  the 
homestead  law  by  Thomas  Bottomly,  November  9, 1885. 

Augusts,  1886,  Marlon E.  Waldroff  Initiated  a  contest  against  said 
entry,  on  the  grounds  that  said  tract  was  not  <'  settled  upon  and  culti- 
vated by  said  party  "  (Bottomly)  *^  as  required  by  law,"  and  that  he  had 
"  never  established  and  maintained  a  residence  upon  said  tract. "  Notice 
was  personally  served  on  the  entryman,  August  9,  1886,  and  after 
hearing  had  pursuant  thereto,  the  local  officers  found  in  his  favor,  and 
recommended  the  dismissal  of  the  contest.  The  contestant  thereupon, 
October  30, 1886,  appealed,  and  your  office,  by  decision  of  September 
5, 1888,  refused  to  concur  in  the  finding  of  the  local  officers  and  held 
the  entry  for  cancellation,  on  the  ground  that  it  appeared  from  the 
testimony  taken  at  the  hearing,  that  the  entryman's  '^  actual  place  of 
residence  was  Williamsport  and  he  sought  to  keep  up  a  pretence  of 
residence  on  the  homstoad  land  by  occasional  visits  thereto.''  Novem- 
ber 9, 1888,  the  entryman  appealed  from  your  office  decision  to  this 
Department. 

While  Bottomly's  cultivation  of  the  land  and  his  improvements 
thereon  (consisting  of  dwelling,  well,  breaking,  barn,  etc.,  valued  at 
over  $600  by  himself  and  witnesses)  were  sufficient  to  satisfy  the  law, 
I  amot  the  opinion  that  the  conclusion  reached  by  your  office,  to  the 
effect  that  he  had  a  permanent  residence  elsewhere  and  had  not  estab- 
lished or  maintained  residence  on  the  land  in  contest,  was  fully  sus- 
tained by  his  own  testimony,  as  well  as  that  of  the  other  witnesses  at 
the  hearing. 

In  the  first  place,  he  testified  that,  some  time  in  May,  1883,  he  filed 
a  pre-emption  declaratory  statement  for  the  land  in  the  name  of  George 
Walker,  assumed  because  of  a  difficulty  with  his  wife  from  whom  he 
had  separated,  and  that  he  was  not  then  a  qualified  pre-emptor,  because 
not  a  citizen  of  the  United  States.  On  being  asked  how  he  managed 
to  make  said  filing  under  a  false  name  and  when  not  a  citizen,  he 
shrewdly  replied  that  he  did  it  just  as  a  man  votes  without  being  chal- 
lenged. By  such  means  as  this,  he  claims  to  have  held  the  land  fh)m 
other  settlers  until  November  9, 1885 — over  two  years — when,  having 
declared  his  intention  to  become  a  citizen,  he  made  his  homestead  entry 
now  under  consideration.    While  this  circumstance  would  have  had  a 
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direct  bearing  upon  his  former  (pre-emption)  claim  to  the  land,  it  would 
not,  it  may  be  conceded,  in  itself,  invalidate  his  present  (homestead) 
claim  thereto;  bat  it  is  proper,  nevertheless,  that  it  be  considered  as 
bearing  apon  the  qnestion  of  his  good  faith  toward  the  government  in 
his  present  claim.  Having  first  attempted  to  secare  the  land  by  means 
inconsistent  with  that  degree  of  good  fiedth  which  the  government 
properly  exacts  of  all  claimants  under  its  laws  of  a  share  of  the  public 
domain,  his  second  attempt  and  claim  of  good  faith  therein  must  nat- 
urally be  more  closely  scrutinized  than  it  otherwise  would  have  been. 
This  would  be  the  course  which  any  ordinarily  prudent  citizen  would 
pursue  in  a  private  transaction  of  his  own,  and  the  interests  of  the  gov- 
ernment (which  are  identical  with  those  of  the  body  of  the  people)  are 
to  be  guarded  with  equally  as  much  care  by  those  charged  with  the  ad- 
ministration of  the  law. 

As  to  his  residence  under  his  homestead  entry,  he  states  that  he  went 
upon  the  land  in  May,  1886  (the  sixth  mouth  after  entry),  but,  while  he 
claimed  to  have  slept  and  eaten  on  the  land  some  during  that  month, 
he  did  not  give  any  estimate  of  how  often.  In  the  following  month 
(June,  1886),  he  testifies,  that  he  was  on  the  claim  a  good  many  times, 
but  was  not  <'  certain  that  he  slept  or  ate  there,"  and  that  in  July,  1886, 
he  was  on  the  land  ^^  superintending  it,"  and  the  latter  part  of  that 
month  was  there  frequently,  eating,  sleeping  and  cooking  on  the  place. 
About  the  time  the  contest  was  initiated,  he  claims  to  have  gone  on  and 
occupied  the  land  a  few  days  as  a  home  with  his  wife,  whom  he  had  a 
short  time  before  met  accidentally  in  Bismarck,  when  and  where  they 
had  become  reconciled  to  each  other. 

This  meagre  showing  of  residence  is  to  be  considered  in  connection 
with  the  fact  that  from  July  4, 1883,  and  up  to  date  of  the  hearing,  he 
had  a  place  of  abode  two  miles  distant  from  his  claim  in  Williamsport 
and  a  permanent  business  there  as  proprietor  of  the  Emmons  Hotel  and 
the  saloon  connected  therewith.  In  his  direct  examination,  he  claimed 
that  one  Oeorge  Beed  was  the  real  proprietor  of  this  hotel,  that  he  was 
only  an  employee  of  Beed,  and  that  the  license  therefor  was  taken  out 
in  the  name  of  said  Beed.  On  cross-examination,  he  stated  that  the 
license  was  taken  out  in  1884  in  the  name  of  Beed,  and  thereafter  (hotel 
and  saloon  license)  in  his  own  name,  Thomas  Bobtomly,  and  that  the 
business  had  been  advertised  and  conducted  in  his  (Bottomly's)  name. 
He,  however,  stated  that  Beed  had  a  half  interest  with  him  in  said  busi- 
ness, but  his  name  did  not  appear  therein,  because  he  did  not  want  to 
be  known  as  a  hotel-keeper.  He  admitted  that  all  the  property  was 
assessed  to  him,  saying  that  Beed  did  not  wish  to  be  troubled  with  it. 
It  is  to  be  noted  also  that  the  contestant  testified  positively  that  Bot- 
tomly  told  him  that  he  (Bottomly)  '<  would  not  live  upon  a  claim  for  all 
the  land  in  Emmons  county,"  and  Bottx>mly,  when  asked  if  he  had  made 
this  statement,  replied :  '^  I  don't  remember  any  such  fact,  but  I  won't 
swear  that  I  didn't." 
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Withoat  going  farther  into  details  or  outside  the  testimony  of  Bot- 
tomly,  I  concnr,  as  before  stated,  in  the  couclnsion  attained  by  your  of- 
fice on  the  evidence  before  it.  Since  your  office  decision,  however,  the 
contestant,  it  appears,  has  made  the  following  affidavit,  which  accom- 
panies Bottomly's  appeal  to  this  Department  and  is  the  sole  gronnd 
npon  which  he  now  asks  that  the  action  of  your  office  holding  the  entry 
for  cancellation  be  set  aside,  viz : 

Tkbutort  of  Dakota,  County  o/Emmona,  S8: 

Marion  E.  Waldroff,  being  duly  sworn,  deposes  and  says  that  he  is  the  identical 
person  who  filed  and  initiated  contest  against  the  homestead  entry  of  the  said  Thomas 

Bottomly,  above  described that  since  the  decision  of  said  contest  by 

said  local  land  officers,  the  said  Thomas  Bottomly  has  resided  upon  and  improved 

said  tract that  at  the  present  time  or  date,  there  is  npon  said  tract 

good  and  valuable  improvements;  that  said  improvements  are  reasonably  worth  one 
thousand  dollars ;  that  said  Thomas  Bottomly  is  growing  old,  and  a  decision  adverse 
to  him  would  place  him  in  a  helpless  and  dependent  condition,  if  said  adverse  decis- 
ion is  affirmed.  .  .  .  ' .  ^or  the  reasons  above  set  forth,  and  believing  that  the 
ends  of  justice  will  be  attained  in  the  premises,  he,  the  said  Marion  £.  Waldroff,  con- 
testant above  named,  hereby  asks  that  said  contest  be  withdrawn  and  dismissed,  and 

award  said  tract  of  land  to  the  said  Thomas  Bottomly.    He,  the  said 

Marion  £.  Waldroff,  freely  and  voluntarily  withdraws  and  withholds  any  and  all  op- 
position to  the  dismissal  of  said  contest  and  the  awarding  of  said  tract  to  the  said 
Thomas  Bottomly. 

By  this  affidavit^  Waldroff  withdraws  as  contestant,  and  the  case  is 
left  to  be  considered  and  determined  as  one  between  the  entryman  and 
the  government.    (Overton  v.  Hoskins,  7  L.  D.,  394.)    So  considering 
it,  I  am  still  of  the  opinion,  that  the  facts  as  to  residence  and  the  con- 
dact  of  Bottomly  developed  at  the  hearing  jastify  the  cancellation  of 
the  entry,  and  the  only  question  remaining  is,  whether  said  affidavit  of 
contestant  is  sufficient  to  warrant  a  different  course.    It  is  to  be  ob- 
served that  the  contestant's  appeal  from  the  ruling  of  the  local  officers 
to  your  office  had  been  pending  nearly  two  years  (from  October  30, 
1S86,  to  September  5, 1888),  when  your  office  decided  said  appeal  in 
contestant's  favor,  and,  November  9, 1888,  about  a  month  after  said  de- 
cision in  his  favor,  he  files  said  affidavit  withdrawing  his  contest  and 
asking  that  the  land  be  awarded  to  Bottomly.    It  is  not  claimed  that 
iu  this  period  of  about  a  month,  from  the  date  of  your  office  decision  to 
that  of  the  affidavit,  Waldroff  had  made  discovery  of  any  fact  showing 
that  Bottomly's  entry  should  be  sustained  and  which  justified  Wald- 
roff's  withdrawal.    This  unexplained  act,  occurring  so  soon  after  your 
office  decision  in  his  favor  and  after  he  had  persisted  in  his  contest  be- 
fore the  local  officers  and  before  your  office  for  about  two  years  on  the 
appeal,  it  is  natural  to  presume  was  the  result  of  somo  UTidisclosed 
consideration  passing  from  Bottomly  to  him.    The  statement  in  said 
affidavit,  ^'  that  since  the  decision  of  said  contest  by  the  local  officers, 
said  Thomas  Bottomly  had  resided  upon  and  improved  said  tract,"  is 
ft  mere  averment  of  a  conclusion  of  the  affiant.    It  is  not  set  forth  in 
what  the  residence  consisted  or  for  how  long  it  lasted.    The  statement 


136  DECISIONS   RELATIKG   TO   THE   PUBLIC   LANDS. 

would  be  literally  true,  if  a  day's  residence  had  been  inaiutained  "  since 
the  decision  of  the  contest."  Moreover,  presence  on  the  land  "  since 
the  decision  of  the  contest,"  if  the  result  thereof  and  with  a  view  solely 
of  finally  defeating  it  and  acquiring  the  land,  would  not  constitute 
residence  in  good  faith  under  the  law.  The  affidavit  of  a  contestant 
made  under  the  circumstances  under  which  this  was,  and  setting  forth 
no  specific  facts  from  which  the  conclusion  of  residence  might  be  drawn, 
is  not  sufficient  to  rebut  the  presumption  raised  by  the  facts  disclosed 
at  the  hearing. 

So  far  as  this  affidavit  filed  by  the  contestant,  withdrawing  his  con- 
test is  concerned,  it  neither  adds  to  nor  detracts  from  the  facts  as  they 
existed  at  the  time  of  the  instituting  of  the  contest,  or  at  the  time  when 
the  case  was  considered  by  the  register  and  receiver  and  your  office. 
Ko  new  light  is  thrown  on  the  good  faith  of  the  entryman  as  to  resi- 
dence, no  new  principle  of  law  involved,  and  all  that  does  appear  there- 
from is  that  since,the  decision  of  the  contest  by  the  local  officers  the 
claimant  has  resided  upon  and  improved  the  tract,  which,  if  true,  does 
not  give  the  entryman  any  additional  right,  as  his  entry  must  be 
weighed  in  the  balance  of  the  law,  as  it  stood  at  the  time  of  the  in- 
itiation of  the  contest. 

Gauging  the  entry  by  this  rule  in  the  light  of  the  circumstances  and 
the  evidence  submitted  upon  the  trial,  there  can  be  no  doubt  as  to  the 
correctness  of  your  conclusions. 

The  decision  of  your  office  is  affirmed. 


BOHBBOUGH  V.  DiCKJINS. 

Motion  for  the  review  of  the  departmental  decision  rendered  in  the 
above  entitled  case  August  24, 1889  (9  L.  D.,  308),  denied  by  Secretary 
Noble  February  8, 1890. 

BAILKOAD  GRANT -UNSirnVKYKD  LANI>-ACT  OF  APRIL  81,1876. 

Olney  V.  Hastings  &  Dakota  By.  Co. 

The  confirmatory  provisions  of  section  1,  act  of  April  21,  1876,  can  not  be  invoked 
except  on  behalf  of  one  who  was  an  actnal  settler,  prior  to  the  time  notice  oj 
withdrawal  was  received  at  the  local  office,  and  has  shown  due  compliance  with 
law. 

The  rale  protecting  vested  rights  on  a  change  of  mling,  does  not  apply  to  one  who 
asserts  no  snch  right  in  himself,  or  through  another,  acquired  under  the  former 
construction  of  the  law. 

Definite  location  of  the  line  of  road  excludes  the  subsequent  acquisition  of  settle- 
ment rights  on  unsurveyed  lands  subject  to  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  Qeneral  Land  Office^  February 

10, 1890. 

The  land  involved  in  this  case  is  the  NW.  i  of  Sec.  15,  T.  120  K.,  B^ 
43  W.,  Benson  district,  Minnesota,  and  lies  within  the  ten  mile  primary 
limits  of  the  ^rant  of  Jnlv  4, 1866  (14  Stat,  87),  to  the  State  of  Minne- 
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sota  to  aid  in  the  constractioii  of  a  railroad  from  Honatoii  to  tbe  west- 
ern bonndary  of  said  State,  the  present  owner  of  which  is  the  Hastings 
and  Dakota  Railroad  Company. 

The  map  of  definite  location  of  said  road  opposite  said  land  was  filed 
Jnne  26^  1867,  and  April  22, 1868,  a  withdrawal  of  all  lands  within  the 
limits  of  the  grant  was  ordered  and  notice  thereof  received  at  the  local 
office.  May  11, 1868.  Thereafter,  April  12,  1870,  the  plat  of  survey  of 
the  township  in  which  the  land  is  situated  was  filed,  and,  September 
9, 1870,  Angastns  E.  Field  filed  a  preemption  declaratory  statement 
for  said  land,  alleging  settlement  thereon  June  10,  1869. 

November  14, 1887,  Frank  P.  Olney  applied  to  enter  the  land  under 
the  homestead  law,  which  application  the  local  officers  rejected,  because 
of  the  grant  to  the  company,  and  your  office,  by  decision  of  July  2, 
1888,  reversed  the  ruling  of  the  local  officers,  holding  that: 

Prior  to  the  decision  of  the  Attorney-General  of  February  14,  1871  (13  Op.,  378), 
it  was  the  Qniform  holding  that  the  withdrawals  were  not  eflfectiye  apon  unsnrveyed 
land  nntil  the  plat  thereof  was  filed,  and  that  settlements  made  prior  to  sarvey  were 
allowed  to  he  perfected  .  .  ."  And  that  *' This  being  ansnrveyed  land  in  1868'* 
(date  of  withdrawal),  ''it  wAs  not  withdrawn  nntil  April  12,  1870,  the  date  of  the 
filing  of  the  plat,  and  as  Field  was  a  settler  at  that  date  his  claim  was  snch  as  was 
confirmed  by  the  first  section  of  the  act  of  April  21, 1876  (19  Stat.,  35),  and  served  tc 
except  the  land  frum  the  grant. 

The  railroad  company  now  appeals  from  said  decision. 
In  the  first  place,  section  one  of  the  act  of  April  21,  1876,  has  no  bear 
ing  on  this  case.  Said  section  provides  for  the  confirmation  and  patent 
ing  of  entries  made  in  good  faith  by  actual  settlers  on  granted  lands 
^'  prior  to  the  time  notice  of  the  withdrawal  of  such  land  was  received 
at  the  local  office,  in  cases  '^  where  the  pre-emption  and  homestead  laws 
have  been  complied  with  and  proper  proofs  thereof  have  been  made  by 
the  parties  holding  such  tracts  or  parcels."  Notice  of  the  withdrawal 
in  this  case  was  received  at  the  local  office,  May  11, 1868,  over  a  year 
before  the  date  of  Field's  alleged  settlement,  and  there  is  no  application 
here  by  Field  (the  preemptor)  or  any  one  claiming  through  him  for  the 
confirmation  of  his  claim. 

It  being  conceded  that,  as  stated  by  your  office,  under  the  ruling  of 
this  Department  at  the  date  of  Field's  settlement  and  filing  and  prior 
to  the  opinion  of  the  Attorney  General  of  February  14, 1871,  the  com- 
pany's rights  did  not  attach  until  after  the  sections  granted  were  desig- 
nated by  survey,  and  that  Field  might  as  against  the  company  have 
invoked  the  rule,  that  rights  which  have  vested  under  one  construction 
of  the  law  shall  not  be  devested  by  a  subsequent  change  of  construction, 
yet  the  question  is  presented  in  this  case,  whether  the  land  would  be 
absolately  excepted  from  the  grant  by  Field's  settlement,  and  whether 
Olney  (the  appellee)  can  claim  the  benefit  of  said  rule  as  to  change  of 
constrnction.  On  a  change  in  the  construction  of  a  law,  the  theory  is, 
''not  that  the  law  has  changed,  but  that  it  was  always  the  same  as  ex- 
pounded in  the  later  decision,  and  that  the  former  decision  was  not  and 
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never  had  been  the  law,"  but  in  practice  where  rights  have  vested  nnder 
the  law  ae^  construed  at  the  time,  a  change  of  construction  is  not  allowed 
to  operate  retroactively  so  as  to  devest  those  rights.  (Mary  B.  Leonard, 
9  L.  D.,  190.)  Olney  does  not  claim  nnder  or  through  Field,  or  assert 
rights  acquired  under  the  former  construction  of  the  law,  but  nearly 
seventeen  years  after  the  change  in  constrnction  makes  application  to 
make  a  new  and  original  entry.  He  does  not  fall  within  the  reason  of 
the  rule  protecting  vested  rights  on  a  change  of  ruling. 

The  grant,  under  which  the  company  claims,  is  expressly  of  certain  sec- 
tions, which,  at  the  date  of  definite  location  of  the  road,  the  United  States 
had  not  sold  or  reserved  for  any  purpose,  and  to  which  the  <'  right  of 
pre-emption  or  homestead  settlement  had  not  attached."  (14  Stat, 
87).  It  is  not  limited  to  surveyed  lands.  In  the  language  of  Attorney 
General  Akerman,  in  the  opinion  cited  by  your  office,  involving  the  con- 
struction of  a  similar  grant  to  the  State  of  Kansas : — 

I  find  nothing  in  the  act  which  in  any  way  limits  the  donation  to  lands  already 

surveyed Claimants  hy  right  of  pre-emption  and  homestead  settlements 

mnst  takecare^  if  they  enter  uponnnsnrveyed  lands,  to  select  such  as  shall  not  belong 
to  the  railroad  company  nnder  this  reservation,  when  the  lands  to  which  the  company's 
right  has  attached  come  to  be  defined  by  snrvey.  In  the  language  of  Attorney 
General  Cnshing  (8  Op.  246),  such  withdrawal  is  ''  the  only  means  of  preventing  an- 
ticipating privat>e  appropriations  in  the  railroad  grants."    (13  Op.,  378.) 

If  settlement  rights  could  be  acquired  to  lands  subject  to  the  grant, 
after  the  line  of  road  has  been  definitely  located  and  notice  thereof 
given  by  filing  the  map,  and  prior  to  the  survey  thereof,  it  is  manifest 
that  such  lands,  being  enhanced  in  value  by  their  proximity  to  the  line 
of  the  road,  would  be  rapidly  appropriated  by  settlers,  and  thus  the 
grant  be  virtually  defeated. 

Field's  alleged  settlement  was  not  only  long  after  the  filing  and  ap- 
proval of  the  map  of  definite  location,  but  after  the  withdrawal  thereon 
and  notice  of  said  withdrawal  at  the  local  office.  The  company's  right  at- 
tached at  the  date  of  the  filing  of  the  map  of  definite  location,  and  as  the 
supreme  court  holds,  could  not  be  defeated  by  any  subsequent  settle- 
ment or  claim.  (Van  Wyck  v,  Knevals,  106  TJ.  S.,  360).  Field's  was  not 
a  ^< pre-emption  settlement"  existing  at  the  date  of  definite  location,  by 
which  the  land  was  excepted  from  the  grant,  and,  conceding  that  he 
might  maintain  a  claim  to  the  land  as  against  the  company,  it  would 
be,  as  before  stated,  on  the  ground  that  he  had  acted  upon  the  faith  of 
and  acquired  rights  under  an  erroneous  construction  of  the  law,  and  not 
on  the  ground  that  the  land  was  under  the  law  absolutely  excepted 
from  the  grant. 

The  land  not  having  been  excepted  from  the  grant,  the  application 
of  Olney  to  enter  it  must  be  denied.  The  decision  of  your  office  is  re- 
versed. 
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PRACmCS-HBLINQUISHMEKT— APPLICATION  TO  ENTEB. 

Dunn  v.  Shephebd  et  al. 

Pftpen  presented  for  filing,  but  reftised  by  the  local  office  on  account  of  press  of  busi- 
ness, should  be  held  as  fiied  of  the  date  when  presented. 

An  application  to  enter,  accompanied  by  a  relinquishment,  is  immediately  effective 
on  the  filing  of  the  relinquishment. 

Secretary  Sable  to  the  Oamfnissioner  of  the  General  Land  Office,  Februarif 

10,  1890. 

I  have  before  me  the  appeal  of  Gladdys  Dann  fi*om  year  otA.ee  de- 
cision of  June  5, 1888,  afELrming  the  actiou  of  the  local  olBficers  rejecting 
said  Dann's  afi&davit  of  contest  against  Parker  Shepherd's  timber-caltore 
entry,  No.  1605,  covering  the  N.  i  SE.  i,  and  S.  i  NE.  1,  Sec.  24,  T.  33 
S.,  U.  27  W.,  Garden  City  district,  Kansas. 
Shepherd's  said  timber-cnltore  entry  was  made  March  30, 1885. 
The  local  officers  report  that  in  the  afternoon  of  December  28, 1886,  a 
relinqaishment  of  the  entry,  together^with  the  application  of  Oscar  B. 
Hamilton  to  make  timber-cultnre  entry  of  the  tract,  were  presented  at 
the  local  office,  with  tender  of  fees  and  commission ;  bat  that,  by  reason 
of  the  pressure  of  business  and  a  long  established  practice  of  the  office, 
''to  not  receive  and  act  upon  pai>ers  presented  for  filing  after  12  o'clock 
noon,"  no  action  then  was  taken  thereon,  bat  the  attorney  who  pre- 
sented the  same  was  assured  that  his  ''  priority  of  presentation  would 
be  Bust^ained  and  respected."  According  to  the  affidavit  of  Harry  0. 
St  John,  the  attorney  in  question,  there  was  a  still  earlier  presentation 
of  the  papers  than  the  one  thus  reported :  ''  At  11  o'clock  A.  M.,  Decem- 
ber 28, 1886,"  he  says,  he  presented  the  papers  and  tendered  the  fees. 
He  having  been  told  ''  that  the  papers  could  not  be  received  on  account 
of  pressure  of  business,"  ''  an  employe  of  his  office  presented  the  same 
papers  again,  in  the  afternoon  of  December  28, 1886." 

December  29, 1886,  Shepherd's  entry  was  canceled,  on  his  relinquish- 
ment, and  Hamilton  made  timber-culture  entry,  No.  8595,  of  the  tract. 
On  the  lower  margin  of  Hamilton's  appli  cation  it  was  noted  by  the  re- 
ceiver: "filed  December  28, 1886,  recorded  December  29, 1886." 

"It  appears  however,"  as  your  office  letter  shows,  "that  in  the  mom- 
iiag  of  December  29,  before  said  entry  (Shepherd's)  was  actually  can- 
celed, and  the  entry  by  Hamilton  made  of  record,  Dunn  presented  her 
contest  with  application  to  enter  the  tract,  alleging  that  Shepherd's 
entry  was  fraudulent  at  its  inception,  and  made  for  speculation  and 
gain  and  that  the  relinquishment  was  sold  for  a  valuable  consideration." 
Dann's  said  contest  affidavit  and  application  to  enter  were  rejected, 
on  the  ground  that  Shepherd's  relinquishment  and  Hamilton's  applica- 
tiou  had  been  duly  presented  December  28,  though  owing  to  the  local 
officers'  inability  to  act  on  them  at  once,  they  were  not  actually  received 
^d  recorded  until  December  29,  later  in  the  day  than  Dunn's  inter- 
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vening  papers.  Your  office,  ou  appeal  affirmed  this  action,  citing 
Browne  v.  Eyan,  (3  L.  D.,  468) ;  Sim  v.  McGrew,  (2  L.  D.,  324) ;  Lee  v. 
Ooodmanson,  (4  L.  D.^  363). 

In  my  opinion  this  decision  is  correct.  The  only  reason  for  not  actn- 
ally  receiving  the  papers  presented  by  Hamilton  on  the  28th,  having 
been  the  local  officers'  inability  to  attend  to  them  at  that  time,  his 
(Hamilton's)  rights  can  not  be  prejudiced,  and  his  papers  must  in  law 
be  held  to  have  been  filed  on  the  28th.  One  of  these  papers  having  been 
Shepherd's  relinquishment  of  his  entry,  Hamilton's  application  became 
at  once  available,  and  Dunn's  contest  affidavit  found  Shepherd's  eutry 
canceled  and  her  application  to  enter  found  the  land  already  covered 
by  Hamilton's  application. 

Your  said  decision  is  accordingly  affirmed. 


PBBFBBENCE  BIGHT— ALABAMA  LANDS-ACT  OF  MARCH  3,  1883. 

Wade  MoFebbin. 

The  right  of  a  sncceaafal  contestant  can  not  be  exercised  upon  lands  reported  val- 
nable  for  coal  prior  to  the  act  of  March  3,  1883,  and  not  thereafter  offered  at 
public  sale. 

Insoch  a  case  the  application  to  enter  may  be  snspended,  pending  public  oftering, 
and  if  the  land  is  not  sold,  said  application  may  be  considered  as  of  the  date 
when  first  presented. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  February 

10,  1890. 

The  land  involved  in  this  case  is  the  W.  J  of  NW.  i  and  NB.  J  of 
NW.  J  Sec.  20,  T.  18  S.,  E.  6  W.,  Montgomery  land  district,  Alabama. 

November  9, 1882,  Andrew  J.  fiatson,  made  homestead  entry  on  said 
land,  and,  April  23, 1887,  your  office,  on  the  report  of  a  special  a^eut, 
held  the  entry  for  cancellation.  About  three  mouths  thereafter,  July 
26, 1887,  Wade  McFerrin  applied  to  contest  the  entry  on  the  ground, 
substantially,  that  Batson  had  failed  to  reside  upon  and  cultivate  the 
land  as  required  by  law.  The  local  officers  having  entertained  said 
contest,  ordered  a  hearing  thereon,  which  was  held,  September  5, 1887. 
The  entryman  (Batson)  did  not  appear  at  the  hearing,  and,  the  testi- 
mony of  the  witnesses  for  the  contestant  showing  that  Batson  had 
wholly  abandoned  the  land  more  than  six  months  before  the  contest, 
the  local  officers  decided  in  favor  of  the  contestant.  Batson  not  hav- 
ing appealed,  your  office,  June  28, 1888,  canceled  the  entry,  and  directed 
the  local  officers  to  advise  McFerrin  that  he  would  be  ^'  allowed  thirty 
days  within  which  to  make  an  entry  for  the  land."  Thereupon  McFer- 
rin, July  14,  1888,  made  application  to  enter  the  land.  In  the  mean- 
time, however,  it  having  been  discovered  from  an  examination  of  the 
records,  that  the  land  had  in  1879  been  reported  as  <<  valuable  for  coal," 
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the  local  officers  traDsmitted  McFerriD's  application  to  your  office^  and 
yoar  office  by  decision  of  December  11, 1888,  revoked  the  order  allow- 
ing McFerrin  the  preference  right  of  entry,  on  the  gronnd  that  the 
land,  having  been  reported  as  vahiable  for  coal  in  1879,  and  not  having 
since  been  *^  offered  at  pnblic  sale''  as  required  by  the  first  proviso  of 
the  act  of  March  3, 1883,  (22  Stat,  487),  was  not  sabject  to  disposal  as 
agricnltaral  lands  under  said  act. 
McFerrin  now  appeals  to  this  Department  from  said  decision. 
By  said  act  of  March  3, 1883,  lands  in  Alabama  were  made  subject 
to  disposal  "  as  agricultural  lands,"  which  theretofore,  because  of  their 
mineral  character  had  not  been  subject  to  such  disposal.  By  the  first 
proviso  of  the  act,  however,  a  condition  is  imi>osed  as  to  lands  which 
had,  before  the  passage  of  the  act,  been  reported  as  containing  coal 
and  iron,  namely,  that  lands  so  reported  should,  before  becoming  sub- 
ject to  disposal  as  agricultural  lands  be  first  ''  offered  at  public  sale." 
The  only  limitation  on  the  first  proviso  is  that  contained  in  the  second, 
which  provides  for  the  paten tiug  of  any  bona  fide  entry  under  the  pro- 
visions of  the  homestead  law  made  before  the  passage  of  the  act,  and 
as  to  which  the  persons  applying  for  patent  have  <*  in  all  other  respects  " 
(except  as  to  the  mineral  character  of  the  land)  <^  complied  with  the 
homestead  law." 

No  right  of  entry  is  given  by  this  proviso,  but  entries  already  made 
in  good  faith  before  the  passage  of  the  act  are  validated  and  authorized 
to  be  patented,  if  the  applicant  for  patent  has  complied  with  the  law  as 
to  residence,  cultivation  and  improvements.  It  is  clear,  that  Mr.  McFer- 
rin's  application  to  enter  long  after  the  act  became  a  law,  does  not  in 
any  sense  fall  within  the  class  of  cases  described  in  said  second  pro- 
viso. 

In  his  appeal,  however,  he  lays  no  claim  to  the  benefit  of  the  second 
proviso  of  the  act  of  18iB3,  but  asserts  a  right  of  entry  as  successful 
contestant  of  the  entry  of  Batson  under  section  2  of  the  act  of  May  14, 
1880  (21  Stat,  140).  In  this  he  overlooks  the  fact,  that  the  act  of  May 
14, 1880,  does  not  authorize  a  homestead  entry  on  mineral  lands  or  the 
disposal  of  such  lands  in  any  way  as  agricultural  lands.  This  right  as 
to  mineral  lands  (in  Alabama)  is  derivod  solely  from  the  act  of  1883, 
and  can  only  be  claimed  and  exercised  under  the  terms  or  conditions 
prescribed  in  that  act.  Conceding  for  argumeut's  sake,  that  Batson 
might  have  acquired  a  preference  right  of  entry  under  the  act  of  May 
14, 1880,  by  a  contest  initiated  three  months  after  the  contested  entry 
had  been  held  for  cancellation  by  your  office,  yet  the  land  being  min- 
eral, no  right  of  homestead  entry  thereon  could  have  been  claimed 
under  said  act 

There  was  no  error,  therefore  in  the  revocation  by  your  office  of  the 
order  allowing  McFerrin  a  preference  right  of  entry.  As,  however,  the 
local  officers  entertained  his  contest  and  your  office  subsequently  di- 
rected that  he  be  allowed  such  right  of  entry,  on  the  faith  of  which  he 
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claims  to  have  gone  to  great  expense  and  to  have  settled  and  made  im- 
provements upon  the  land,  I  am  of  the  opinion  that  his  application  may 
be  held  suspended  pending  the  offering  of  the  land  at  public  sale,  and 
if  the  land  be  not  sold,  the  application  may  be  considered  and  passed 
upon  as  of  the  date  when  originally  presented.  Nathaniel  Banks  (8 
L.  D.y  532). 

It  is  directed  that  this  course  be  taken.     The  decision  of  your  office 
is  modified  accordingly. 


PBACnCE-HOMlCSTEAD  E19  TRY— ALIENATION. 

Ebebhabd  Quebbach. 

To  preTent  delay,  and  the  piecemeal  decision  of  a  case,  it  may  be  disposed  of  on  the 
entire  record  before  the  Department  thoogh  such  action  involves  the  considera- 
tion of  evidence  not  passed  upon  by  the  General  Land  Office. 

The  sale  of  the  land  after  due  compliance  with  law  by  the  homesteader,  payment  of 
fees,  and  submission  of  final  proof,  but  prior  to  the  issuance  of  final  certificate^ 
does  not  defeat  the  right  to  patent. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  February 

10, 1890. 

I  have  considered  the  case  arising  upon  the  appeal  of  Eberhard  Qaer- 
bach  from  yonr  office  decision  of  April  22, 1887,  holding  for  cancellation 
his  homestead  entry,  No.  3769,  for  the  NE.  i  of  Sec.  28,T.  22  S.,  B.  22  W., 
Lamed  land  district,  Kansas. 

The  charge  of  the  special  agent  which  led  to  the  entry  being  held  for 
cancellation  by  yonr  office  is  set  forth  in  the  following  extract  from 
yonr  letter  of  April  22, 1887,  to  the  local  officers : 

On  March  1,  1887,  Clark  S.  Rowe  reported  that  he  had  made  a  personal  examina- 
tion of  said  tract,  and  found  a  stone  house  H  stories  high,  sixteen  by  twenty-two 
feet,  and  stone  stable,  both  abandoned;  fifty  to  sixty  acres  cultivated;  value  $700. 
Residence  continuous  from  December,  1877,  to  August,  1883,  when  he  abandoned  the 

claim  and  settled  on  adjoining  land  under  the  pre-emption  law The 

homestead  was  abandoned  nine  months  and  sold  and  transferred  seven  months  before 
final  certificate  was  issued ;  and  its  sale  and  transfer  were  evidently  made  to  cover 
the  evasions  of  law.    Said  entry  is  accordingly  held  for  cancellation. 

From  the  above  decision  Qnerbach  appealed.  Said  appeal  was  con- 
stmed  as  an  application  for  a  hearing ;  and  accordingly  a  hearing  was 
ordered  by  yonr  office  letter  of  January  6, 1888.  Querbach  thereapon 
(January  30, 1888,)  filed  with  the  local  officers  what  purported  to  be  an 
appeal  from  your  decision  and  an  application  for  a  writ  of  certiorari. 
This  was  by  your  office  (February  17, 1888,)  transmitted  to  the  Depart- 
ment. 

The  Department  (February  29,  1888,)  on  examining  the  paper  filed 
by  Querbach  decided  that  it  ^'contained  all  the  elements  of  an  appeal," 
and  directed  your  office  to  forward  the  record  to  the  Department. 


DECISIONS  BELATING   TO   THE   PUBLIC   LANDS.  143 

On  March  17, 1888,  yoar  ofBce  wrote  to  the  local  officers  as  follows : 

Yon  are  hereby  adTised  that,  in  aocordanoe  with  departmental  inetrnctions  dated 
Febmaiy  29,  1888,  the  papers  in  said  case  have  this  day  been  sent  to  the  Hon.  Secre- 
tary of  the  Interior,  on  claimant's  appeal  from  the  decisions  of  this  office  of  April  22, 
1887,  holding  his  entry  for  cancellation,  and  of  January  6,  1888,  ordering  a  hearing 
in  the  case.  Notify  all  parties  in  interest  accordingly,  and  suspend  action  on  office 
letter  of  January  6,  1883,  until  farther  instructions. 

By  reference  to  the  dates  above  given  it  will  be  seen  that  there  was 
no  anasual  delay  in  the  action  either  of  your  office  or  of  the  Depart- 
ment, both  having  act«d  with  reasonable  promptness,  in  view  of  the 
pressure  oi  accumulated  work;  nevertheless,  a  somewhat  unusual 
promptness  of  action  on  the  part  of  the  local  officers  led  to  some  irreg- 
ularity of  procedure  in  the  case;  for  a  hearing  was  held,  commencing 
on  February  20, 1888— twenty-six  days  prior  to  the  date  of  your  office 
letter  directing  a  suspension  of  action.  The  record  of  tbe  hearing  was 
subsequently  forwarded  to  your  office  by  the  local  officers,  accompanied 
by  their  joint  decision  in  favor  of  the  entry  man;  and  your  office  for- 
warded the  same  to  the  Department  witljout  rendering  any  decision 
thereon— and  very  properly  so  since  the  case  was  removed  from  the 
jurisdiction  of  your  office  by  the  departmental  order  of  February  29, 
1888  {supra). 

To  prevent  delay,  and  the  decision  of  the  case  by  piecemeal,  the  en- 
tire record  before  the  Department  will  now  be  considered,  notwith- 
standing the  fact  that  your  office  has  not  passed  upon  the  evidence 
taken  at  the  hearing. 

While  the  statement  of  the  special  agent  is  literally  true,  that  *Hhe 
homestead  was  abandoned  nine  months  and  sold  and  transferred  seven 
months  before  final  certificate  was  issued,''  there  are  certain  other  facts 
which  have  a  bearing  upon  the  case.  In  a  corroborated  affidavit  made 
by  Querbach  he  states : 

That  on  the  26th  day  of  January,  1883,  Eberhard  Querbach  made  proof  on  said 
homestead  entry,  after  a  continuous  residence  on  said  tract  from  December  11,  1877, 
with  a  credit  of  nine  mouths  military  service  in  the  army  of  the  United  States;  that 
after  said  proof  was  made,  the  required  fees  and  commissions  were  paid  into  said  land 
office,  and  Ifr.  Querbach  was  informed  by  the  register  of  said  office  that  his  proof 
was  perfect  and  entirely  satisfactory ;  and  that  affiant  Querbach  never  knew  to  the 
contrary  until  May  15,  1884,  when  he  was  informed  that  there  was  a  discrepancy 
between  his  name  as  spelled  in  his  entry  papers  and  his  name  as  spelled  in  his  natur- 
alization papers — ^in  that  his  true  and  correct  name  is  Eberhard  Querbac^  while  in 
his  naturalization  papers  the  name  was  spelled  **  QuerbacA;,"  and  he  was  required  to 
come  to  the  local  office  and  make  an  affidavit  correcting  said  error;  and  that  affiant's 
entry,  it  seems,  had  not  been  made  of  record  during  said  time  from  January  26, 1883^ 
to  Ifay  16, 1884,  of  which  fact  affiant  was  ignorant  all  of  said  time. 

Substantially  the  same  statement,  but  at  much  greater  length,  was 
made  by  Querbach  at  the  hearing ;  and  the  local  officers,  in  view  of  tbe 
testimony  taken  at  the  hearing  had  before  them,  and  of  the  record  of* 
their  own  office,  report  and  recommend : 

That  Querbach  made  final  proof  on  the  tract  in  controversy  January  26,  1883,  paid 
his  entry-fee,  and  was  informed  by  the  register  of  the  office  that  his  proof  was  good 
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and  had  been  accepted.  Instead  of  making  the  proof  of  record  it  was  laid  aside  be- 
oanse  the  last  letter  of  claimant's  name  did  not  correspond  with  his  naturalization 
papers.  There  is  no  evidence  that  either  claimant  or  his  attorney  was  notiiied.  and 
in  absence  thereof  it  is  fair  to  presume  that  none  was  ever  given  him.  Said  proof 
was  not  resurrected  and  made  of  record  until  May  16,  1884,  more  than  one  year  there- 
after; and  during  all  this  period  the  defendant  was  resting  in  total  and  absolute 
ignorance  of  the  true  situation.  Being  a  foreigner  and  not  familiar  with  the  work- 
ings of  the  affairs  of  the  government,  he  is  in  our  judgment  perfectly  excusable  and 

should  not  suffer  one  iota  for  the  laches  of  this  office In  view  of  all  the 

equities  herein  we  hold  that  the  case  against  said  Qnerbach  should  be  dismissed. 

It  will  be  seen  that  the  alleged  abandonment  of  his  homestead,  by 
removing  therefrom  abont  the  28tti  of  Aagnst,  1883,  occurred  more  thaa 
seven  months  after  final  proof  and  the  payment  of  final  fees  (January 
26, 1883).  The  transfer,  by  warranty  deed  dated  October  31, 1883,  was 
more  than  nine  months  after  proof  and  payment. 

In  the  case  of  the  Magalia  Gk)ld  Mining  Company  v.  Fergnson — ^the 
latter  being  a  homestead  entryman — ^it  was  shown  that  Fergnson  had 
sold  the  land  prior  to  issue  of  final  certificate ;  but  the  Department  held 
(6  L.  D.,  218) : 

While  it  is  true  that  the  final  certificate  was  not  issued,  yet  the  final  proof  showed 
that  the  entryman  had  complied  with  the  requirements  of  the  homestead  law,  and  X 
see  no  reason  why  the  final  papers  may  not  now  issue  and  the  entry  pass  to  patent. 

The  above  ruling  has  since  been  followed  in  the  cases  of  Orr  v.  Breach 
(7  L.  D.,  292);  Joseph  W.  Mitchell  (8  L.  D.,  268) ;  Wenzel  Paours  (ib., 
475) ;  Oharles  Lehman  (ib.,  486) ;  Origsby  v.  Smith,  on  review  (9  L.  D., 
101). 

n,  therefore,  it  be  a  fact  that  Querbach  did  abandon  and  sell  the 
tract  in  question  several  months  after  making  final  proof  which  satis- 
factorily showed  full  complisence  with  the  requirements  of  the  home- 
stead laws,  such  fact  affords  no  ground  for  the  cancellation  of  his  entry 
covering  said  tract.  Tour  decision  of  April  22, 1887,  holding  the  same 
for  cancellation  is  therefore  reversed. 


HOMSST£AI>  ENTRT-ORDEB  OF  RESERVATION. 

Staltz  V.  White  Spirit  et  al. 

A  homestead  entry  of  record  excepts  the  land  covered  thereby  from  the  eflPeot  of  an 
exeontiye  order  reserving  land  for  the  benefit  of  Indian  claimants  under  the  home- 
stead law ;  but  such  reservation  becomes  effective  on  the  cancellation  of  the  en- 
try. 

Land  tbns  withdrawn,  for  the  benefit  of  designated  claimants,  is  not  subject  to  ap. 
propriation  by  others  while  the  order  of  reservation  remains  in  force. 

First  Asristant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  11, 1890. 

I  have  considered  the  appeal  of  August  Staltz  from  the  decision  of 
your  office  of  October  29, 1887,  refusing  his  application  to  contest  the 
homestead  entries  of  Sam  White  Spirit,  Uk-see-kah-ha-ta-kah,  Thomas 
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Say  and  George  Wallace  for  the  SW.  J  of  tbe  N W.  J,  the  N W.  i  of  the 
3TE.  J,  the  SE.  J  of  the  NW.  J  and  the  NE.  J  of  the  NW.  i  respectively, 
of  Sec  2  T.  26  K,  B.  9  B.,  Wansau,  Wisconsin  land  district. 

On  Febraary  21, 1883,  one  J.  Hammer  made  homestead  entry  for  the 
NW.  J  of  the  NB.  J,  the  NB.  i  of  the  NW.  J  and  the  S.  J  of  the  N  W.  J  of 
said  section  2,  T.  26  N.,  B.  9  B.  Afterwards  August  Staltz  initiated 
contest  against  said  entry,  which  was  carried  to  a  successful  termina- 
tion,  Staltz  being  notified  by  the  local  officers  by  letter  of  October  10, 
1885,  of  his  preference  right  of  entry.  He,  however,  made  no  application 
to  enter  said  land.  On  March  1, 1886,  four  Indians  were  allowed  to  make 
homestead  entries  for  the  land  as  follows : 

Sam  White  Spirit  for  the  SW.  J  of  the  NW.  J;  Uii-see  kah-ha-ta-kah 
for  the  NW.  i  of  the  NB.  J ;  Thomas  Say  for  the  SE.  i  of  the  N  W.  ^  and 
G^rge  Wallace  for  the  NE.  J  of  the  NW.  J.  A  few  days  subsequently  to 
the  allowance  of  those  entries,  Staltz  applied  to  make  homestead  entry 
for  said  land,  which  application  was  refused  because  of  the  said  entries 
then  of  record.  Staltz,  about  July  1, 1887,  applied  to  contest  said  en- 
tries, setting  forth  that  he  had  built  on  this  land  a  log  house  twenty  by 
seventeen  feet,  in  which  he  and  his  family,  consisting  of  his  wife  and 
four  children,  had  lived  continuously  since  March  1884;  that  he  had 
cleared,  fenced  and  put  in  cultivation  six  acres  of  the  land,  his  improve- 
ments being  worth  $150;  that  no  Indians  had  resided  on  said  land 
since  March  1884,  and  that  no  improvements,  other  than  his  own  had 
been  made  on  any  of  said  tracts  except  that  some  Indians  cleared  a 
strip  of  land  four  rods  long  and  two  rods  wide  upon  the  SW.  i  of  the 
N  W.  i  in  the  month  of  May  1886 ;  that  no  other  improvements,  no  set- 
tlement of  any  kind,  and  no  residence  of  any  kind  has  ever  been  estab- 
lished by  any  of  the  Indians  that  made  said  homestead  entries,  l^his 
application  was  denied  it  being  recited  in  the  decision  that  under  in- 
structions of  the  Secretary  of  the  Interior  of  September  29, 1883,  direct- 
ing that  certain  lands  therein  mentioned  be  withdrawn  from  sale  or 
disposal  because  of  the  selection  thereof  by  certain  Winnebago  Indians 
for  homestead  entries,  your  office  had  by  letter  of  October  4, 1883,  in- 
structed the  local  officers  to  note  on  their  records  such  withdrawal. 
This  list  included  a  part  of  the  lands  claimed  by  Staltz  as  follows :  The 
S.  i  of  the  NW.  i  of  said  Sec.  2,  for  the  benefit  of  David  Decona  No.  2, 
and  the  N W.  i  of  the  NE.  ^  for  the  benefit  of  Big  Smoke.  It  was  said 
in  your  office  decision  in  conclusion : 

In  view  of  the  foregoing  a  bearing  is  denied  on  the  application  as  now  presented, 
and  yoa  will  advise  Staltz  that  should  he  wish  to  amend  his  affidavit  to  attack  the 
NE.  i  NW.  ^  of  said  tract,  not  included  in  the  land  selected,  it  will  receive  due  con- 
sideration. 

Staltz  makes  the  following  allegations  in  support  of  his  appeal : 

1st.  That  at  the  time  tbe  said  lands  were  withdrawn  by  the  Hon.  Secretary  of  the 
Interior  in  favor  of  certain  Indians,  not  herein  uamed,  to  wit  Sept.  29,  18H3  all  the 
tiaots  herein  described  were  covered  by  homestead  entry  No.  4044,  by  Jackson  Hammer 
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dated  Feby.  21, 1883  and  that  therefore  said  preteuded  withdrawal  was  Dull  and  Toid 
and  of  no  effect  whatever. 

2nd.  That  having  contested  said  Jackson  Hammer's  homestead  entry  and  procnred 
the  caocellation  thereof  on  the  grounds  of  abandonment,  a  preference  right  of  entry 
of  all  of  said  land  became  vested  in  appellant  by  Sec.  2  of  the  act  of  May  14,  18^. 

3rd.  That  even  though  appellant  failed  to  exercise  his  thirty-days  preference  right 
of  entry  of  said  land,  owing  to  his  ignorance  of  the  law  and  the  English  language, 
he  acquired  a  prior  right  of  entry  of  said  land  by  his  continuous  residence  upon  im- 
provement and  cultivation  of  said  land  said  residence  improvement  and  cultivation 
having  begun  at  least  two  years  x)rior  to  the  date  of  the  entries  sought  to  be  con- 
tested. 

I  am  of  the  opinion  that  the  entry  of  Hammer  so  long  as  it  remained 
of  record  excepted  the  land  from  the  reservation  referred  to  in  your 
letter.  The  rule  that  an  entry  serves  to  segregate  the  land  covered 
thereby  from  the  public  domain,  and  to  prevent  the  appropriation 
thereof  by  another  is  too  well  settled  to  require  the  citation  of  authori- 
ties in  support  thereof.  In  the  case  of  Graham  v.  Hastings  and  Dakota 
By.  Co.  (1  L.  D.  362),  where  the  effect  of  an  entry  was  under  consider- 
ation Secretary  Teller  used  the  following  language: 

In  the  light  of  the  judicial  interpretation  of  the  term  'entry,'  as  it  is  used  in  the 
public  land  laws,  I  am  coustrained  to  the  opinion  that  an  entry  of  record^  which  on 
its  face  is  valid,  is  such  an  appropriation  of  the  land  covered  thereby  as  to  reserve 
the  same  from  the  operation  of  any  subsequent  law,  grant  or  sale  until  a  forfeitnre  is 
declared  and  the  laud  is  restoied  to  the  public  domain  in  the  manner  prescribed  by 
law.  • 

This  language  is  certainly  broad  enough  to  include  the  case  now  under 
consideration.  In  support  of  this  position  the  opinion  of  Attorney  Gen- 
eral McVeagh  of  July  15,  1881,  (8  O.  L.  O.  72)  is  referred  to.     ' 

It  would  seem  that  under  the  rule  laid  down  in  the  case  of  Oharles 
W.  Filkins  (5  L.  D.  49),  said  land  would,  upon  the  cancellation  of  the 
entry  which  served  to  prevent  the  order  of  reservation  taking  effect, 
immediately  become  subject  to  such  reservation.  If  Staltz  had  applied 
within  the  thirty  days  allowed  him  after  notice  of  the  cancellation  of 
Hammer's  entry,  to  make  entry  for  said  land  a  different  question  and 
one  which  it  is  not  necessary  to  consider  would  have  been  presented. 

This  land  was  ordered  withdrawn  to  enable  certain  Indians  to  make 
homestead,  entries  therefor  and  if  such  withdrawal  continued  in  force, 
as  held  by  your  ofQce,  it  was  error  on  the  part  of  the  local  officers  to 
allow  the  homestead  entries  made  March  1, 1886  by  Indians  other  than 
those  for  whose  benefit  the  land  had  been  reserved. 

It  is  alleged  by  Staltz  that  the  Indians  for  whose  benefit  this  land 
was  reserved  have  never  settled  or  made  improvements  thereon,  that 
one  of  said  Indians  has  since  made  homestead  entry  for  other  and  dif- 
ferent lands  and  that  after  diligent  inquiry  he  has  been  unable  to  learn 
anything  concerning  the  other.  If  those  Indians  have  abandoned  this 
land  and  no  longer  desire  to  make  entry  therefor  I  see  no  good  reason 
for  longer  withholding  it  from  disposition.  So  too  if  the  parties  who 
mside  entries  March  1^  1886  had  at  the  date  of  Staltz's  application  to 
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contest  those  entries,  more  than  a  year  subsequently,  made  no  effort  to 
comply  with  the  requirements  of  law  their  entries  should,  in  the  pres- 
ence of  Staltz'  adverse  claim,  be  canceled.  Staltz  seems  to  have  actM 
in  good  faith  in  this  matter  and  he  should  be  given  an  opportunity  to 
show  the  superiority  of  his  claims. 

Tou  will  therefore  direct  that  a  hearing  be  had  as  requested  by  Staltz 
after  due  notice  to  all  parties  in  interest. 

The  decision  appealed  from  is  accordingly  modified  and  the  papers 
accompanying  your  letter  of  February  19, 1889  are  herewith  returned. 


Mc Weenet  v.  Gbbene. 

Motion  for  review  of  the  departmental  decision  rendered  in  the  above 
entitled  case  July  2,  1889  (9  L.  D.,  38)  denied  by  Secretary  Noble, 
February  11, 1890. 


RAILROAD  GRANT— FINAL  ADJUSTMENT-INDEMNITT  LANDS. 

Ohicago,  St.  Paul,  Minneapolis  &  Omaha  By.  Go. 

The  grant  of  May  5,  1864,  of  which  the.  Wisconsin  Central  Railroad  Company  is  the 
beneficiary,  and  that  of  Jnly  2, 1864,  to  the  Northern  Pacific  Company,  did  not 
take  effect  upon  lands  within  the  limits  of  the  indemnity  withdrawal  under 
the  grant  of  June  3,  1856. 

Indemnity  must  be  taken  from  the  public  lands  nearest  to  the  tier  of  granted  sections. 

Order  for  restoration  of  lands  heretofore  withdrawn  for  indemnity  purposes  and  not 
required  on  final  adjustment  of  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  Febru- 
ary 11, 1890. 

In  the  matter  of  the  adjustment  of  the  grants  made  by  the  act  of 
June  3,  1856,  (11  Stat.  20),  and  of  May  5,  1864,  (13  Stat.,  66),  to  the 
State  of  Wisconsin  and  of  which  the  Ghicago,  St  Paul,  Minneapolis 
and  Omaha  Railway  Company  is  the  beneficiary,  on  October  30, 1889, 
yoQ  forwarded  for  approval  lists  13, 14  and  15,  being  of  lands  which 
in  your  opinion  shonld  be  patented  for  said  company.  Accompanying 
the  lists  is  an  explanatory  letter,  which  contains  a  summary  of  the  ad- 
justment of  said  grants,  stated  to  have  been  made  ^<  in  accordance  with 
the  several  decisions  of  the  Department." 

From  your  letter  it  appears  that  there  are  within  the  primary  limits 
of  the  main  line  of  said  road  4,839.66  acres  of  land  to  which  the  com- 
pany is  entitled.  Of  this  amonnt  501.80  acres  are  described  as  "  vacant 
and  subject  to  grant."  This  item  it  is  not  proposed  to  issue  patents 
for  at  this  time,  though  charged  to  the  company  in  your  statement.  The 
reason  for  this  is  understood,  on  inquiring  at  your  office,  to  be  because 
the  company  has  not  applied  for  said  lands  and  paid  the  costs  and  fees 
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required  prior  to  approval.  So  that,  the  quantity  now  stated  to  be 
ready  for  approval  within  the  granted  limits  of  the  main  line  amounts 
to  49337.86  acres,  and  within  the  same  limits  of  the  branch  line  to 
3,443.63  aggregating  7,781.49  acres;  and  for  the  purpose  of  conveying 
title  to  these  lands  you  send  for  my  approval  list  13.  But  this  list  is 
for  7,663.37  acres  only,  or  178.12  acres  less  than  the  company  appears 
to  be  entitled  to  from  your  statement,  which  makes  no  reference  to  the 
discrepancy.  On  inquiring  in  relation  thereto  at  the  Railroad  Division 
of  your  office,  it  is  learned  that  the  N  W.  J  of  the  SE.  i  of  Sec.  29  T.  41 
N.,  and  the  SE.  |  of  Sec.  33,  T.  42  N.,  B.  13  W.,  aggregating  200  acres- 
more  than  enough  to  cover  this,  and  another  slight  deficiency  referred 
to  hereafter,  are  included  in  Presidential  proclamation  I^o.  874,  dated 
February  20, 1882,  and  thereby  set  apart  for  reservoir  purposes  under 
the  river  and  harbor  bills  of  June  17, 1878  (20  Stat.,  162)  June  14, 1880, 
(21  Stat.,  193)  and  March  3, 1881  (21  Stat.,  481). 

Of  the  lands  in  said  list,  it  is  stated  by  you,  that  5,987.60  acres  thereof 
are  within  the  common  ten  mile  limits  of  the  Omaha  Company  and  the 
Wisconsin  Central  E.  B.,  under  the  grant  of  1864.  They  are  also  within 
the  fifteen  miles  limit  of  the  Omaha  Company  under  the  act  of  1856, 
and  were  withdrawn  for  the  purpose  of  that  grant,  when  the  act  of  1864 
was  passed,  under  which  alone  the  Central  Company  claims.  It  was 
decided  by  this  Department,  in  a  former  consideration  of  these  grants, 
that  the  withdrawal  under  the  act  of  1856  reserved  the  land  therein 
from  the  operation  of  the  act  of  1864  in  favor  of  the  Wisconsin  Central 
Company.  See  case  of  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Bail- 
road  Company  (6  L.  D.,  195).  The  same  question  has  been  more  re- 
cently considered  by  this  Department  in  the  case  of  the  said  Wisconsin 
Central  B.  B.,  decided  January  24, 1890  (10  L.  D.,  63),  when  the  former 
ruling  was  adhered  to. 

Inasmuch  as  it  appears  that,  as  reported  by  you,  ^'  the  Omaha  Com- 
pany lacks  the  amounts  above  stated,  in  order 'to  make  its  approvals 
equal  to  one-half  of  the  common  area,"  and  the  laud  is  there,  vacant 
and  unincumbered,  I  have  approved  list  13  for  7,603.87  acres,  and  here- 
with send  the  same  to  you. 

The  adjustment  made  by  yon,  after  charging  the  company  with  all 
the  approvals  made,  also  with  the  501.80  acres  on  which  the  fees  have 
not  been  paid,  and  the  two  hundred  acres  withheld  under  the  President's 
proclamation ,  shows  the  main  line  requires  15,243.59  acres,  and  the 
branch  line  15,683.11  acres  of  indemnity  lands,  aggregating  30,906.70 
acres,  to  satisfy  the  grant.  To  meet  this  amount  list  14  for  21,810.69 
acres  and  list  15  for  9,083.91  acres  are  sent  for  my  approval.  These 
two  lists  aggregate  30,894.60  acres  and  fall  short  of  the  exact  amount 
due  by  12.10  acres.  This  deficiency  in  the  indemnity  being  less  than 
the  smallest  legal  subdivision,  cannot  well  be  made  up.  But  with  it 
the  adjustment  is  brought  as  near  exactness  as,  perhaps,  is  possible. 

The  lauds  in  list  16  are  stated  to  be  within  the  primary  limits  of  th^ 
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grant  to  the  Northern  Pacific  Railroad  Company,  under  its  grant  of 
July  2,  1864  (13  Stat.,  365).  They  are  also  stated  to  be  within  the 
primary  limits  of  the  unconstructed  portion  of  the  Wisconsin  Central 
Bailroad,  between  Ashland  and  Superior,  being  likewise  within  the 
fifteen  miles  limits  of  the  Omaha  grant  under  the  act  of  1856.  As  be- 
fore stated  the  question  of  the  right  of  the  Wisconsin  Railroad  within 
these  limits  has  heretofore  been  decided  adversely  to  that  company  by 
this  Department,  which  decision  was  subsequently  and  very  recently 
adhered  to.  The  same  reasoning,  as  to  the  exclusion  of  the  Central 
Company  from  those  limits,  might  apply  with  equal  force,  perhaps,  to  the 
Northern  Pacific  Railroad  Company.  Therefore,  I  see  no  reason  why 
said  apparent  conflicts  should  not  be  disregarded  and  the  lists  ap- 
proved. Entertaining  these  views,  I  have,  this  day,  approved  list  14  for 
21,810.69  acres  and  list  15  for  9,083.91  acres,  which  are  herewith  sent 
you. 

On  October  22d  last,  in  view  of  the  fact  that  the  Northern  Pacific 
Railroad  Company  had  filed  a  protest  in  your  office  against  the  issue  of 
patents  to  the  Omaha  Company  for  certain  lands  claimed  to  be  of  the 
granted  lands  of  the  first  named  company,  you  were  instructed  to  sus- 
pend the  issue  of  patents  on  lands,  in  approved  lists,  and  which  were 
within  the  primary  limits  of  the  Northern  Pacific  grant.'  Since  the  date 
of  that  letter,  on  November  25, 1889,  the  Northern  Pacific  Rail  way  Com- 
pany has  withdrawn  its  said  protest.  It  is,  therefore,  no  longer  an  ob- 
stacle in  the  way  of  issuing  the  patents,  and  the  order  of  suspension  is 
revoked.  I  enclose  said  protest  and  the  withdrawal  thereof  to  you  for 
record. 

On  the  same  day  that  the  protest  was  withdrawn,  Messrs.  Bntton  and 
Gray,  in  behalf  of  the  Omaha  Company,  filed  an  application  to  have  the 
approval  of  list  8  canceled  as  to  certain  designated  tracts ;  and,  in  lieu 
thereof,  to  have  certain  other  designated  tracts  substituted.  It  is  stated 
in  the  application  that  the  tracts  to  be  stricken  out  are  within  the  twenty 
mile  limits  of  the  Omaha  grant,  whilst  the  tracts  to  be  substituted  are 
within  the  fifteen  mile  limits  thereof,  and  nearer  the  bases  of  loss ;  and 
comprise  lands  heretofore  sold  by  the  company  to  innocent  purchasers, 
whose  title  it  is  now  anxious  to  protect ;  and,  further,  that,  by  this  sub- 
stitution, it  is  believed  litigation  with  the  Northern  Pacific  Company 
would  be  avoided.  This  application  was  referred  to  you,  and  your  re- 
port thereon  is  now  before  me. 

In  that  report  it  is  admitted  that  the  lands  asked  to  be  substituted 
are  nearer  the  bases  of  loss  than  the  tracts  in  the  twenty  mile  limits, 
but  you  designate  certain  other  tracts  within  the  fifteen  mile  limits  as 
being  even  nearer  to  the  granted  lands,  and  which,  therefore,  in  your 
opinion,  should,  more  properly,  be  substituted  than  the  lands  now  des- 
ignated by  the  company,  if  such  substitution  be  allowed. 

The  act  of  June  3, 1856  (11  Stat,  20),  and  the  act  of  May  5,  1864  (13 
Stat.,  66),  under  the  provisions  of  which  the  Omaha  Company  obtains 
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its  grants,  both  require  that  indemnity  landR  shall  be  selected  from  the 
public  lands  <<  nearest  to  the  tier  ^  of  granted  sections.  This  being  so, 
it  was  error  in  your  office  to  have  placed  upon  the  list  sent  me  tbr  ap- 
proval, as  indemnity,  lands  beyond  the  fifteen  miles  limit,  when  there 
were  vacant  and  unappropriated  lands  within  that  limit,  subject  to  the 
claim  of  the  company.  Therefore,  I  think,  it  eminently  proper,  on  the 
facts  shown,  that  the  substitution  should  be  made  as  proposed  in  your 

report. 

On  receipt  hereof,  you  will,  therefore,  cancel  the  approval  of  list  8,  as 
to  the  specified  lands,  aggregating  3,854.73  acres,  and  substitute  in  place 
thereof,  in  a  new  list  to  be  submitted  for  my  approval,  the  tracts  desig- 
nated in  your  said  report,  or  any  other  lands,  aggregating  said  amount, 
"^hich  may  be  nearest  the  tier  of  granted  sections  and  bases  of  loss. 

Herewith  is  sent  for  record  the  application  of  the  company  above  re- 
ferred to. 

This  will  close  the  adjustment  of  the  grant  for  the  Chicago,  St  Paul, 
Hinneapolis  and  Omaha  Company,  and  there  is  no  longer  any  reason 
why  the  lands  withdrawn  for  indemnity  purposes  under  its  grants 
should  remain  in  reservation.  On  August  17, 1887,  an  order  was  issued 
directing  the  restoration  of  said  lands,  on  certain  conditions  (6  L.  D., 
02).  On  September  9, 1887,  before  the  order  became  effectual,  it  was 
suspended  and  no  further  action  has  since  been  taken,  looking  to  said 
restoration. 

I  now  direct  that  all  lands  under  withdrawals,  heretofore  made,  and 
held  for  indemnity  purposes  under  the  grants  for  the  benefit  of  the 
Chicago,  St  Paul,  Minneapolis  and  Omaha  Railway  Company,  be  re- 
stored to  the  public  domain  and  opened  to  settlement  under  the  gen- 
eral land  laws;  provided  the  restoration  shall  not  affect  rights  acquired 
within  the  primary  or  granted  limits  of  any  other  congressional  grant. 
This  order,  however,  will  not  take  effect,  or  be  so  construed,  as  to  au- 
thorize the  acquisition  or  recognition  of  any  rights  to  said  lands,  or  any 
portion  thereof,  until  thirty  days'  notice  thereof,  through  advertisement, 
shall  have  been  previously  given  by  the  officers  of  the  district  land 
offices. 


PBS-EMPTION-^OSAGi:  IjANB-SECOND  FIUSO. 

Chables  E.  Smith.* 

A  sooond  OsaiEe  filing  is  permissible  where  the  first  was  in  good  faith  abandoned  on 
account  of  the  interveniug  adverse  claim  of  anotner. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  April  1, 

1889. 

I  have  considered  the  appeal  of  Charles  B.  Smith,  from  your  decision 
dated  June  10, 1887,  holding  for  cancellation  his  second  Osage  pre-emp- 

'Omitted  from  Vol.  8. 
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tion  filing  No.  14,062,  for  the  NW.  J  NB.  J,  Sec.  21,  T.  31  8.,  R.  12  B., 
Independence  land  district,  Kansas. 

The  record  shows  that  on  Jane  19, 1886,  claimant  filed  Osage  declar* 
atory  statement  No.  14,038  for  the  S.  i  of  NB.  i,  NW.  J  of  NE.  i,  Sec 
23,  T.  32  S.,  B.  11  B.,  alleging  settlement  the  same  day. 

Newton  Lewellen  filed  declaratory  statement  13,071  for  the  NE.  ^, 
Sec.  23,  May  13,  alleging  settlement  May  10,  1884. 

On  July  16, 1886,  claimant  filed  Osage  declaratory  statement  14,052 
for  the  NW.  i  of  NB.  i  Sec.  21,  T.  31  8.,  B.  12  E.,  alleging  settlement 
July  13,  1886. 

On  April  9, 1887,  claimant  offered  final  proof  and  payment  before 
the  clerk  of  the  district  court  at  Howard,  Kansas,  for  the  last  described 
tract. 

On  April  12,  the  local  officers  rejected  the  proof  on  account  of  the 
former  filing  of  the  claimant. 

On  April  15, 1887,  claimant  appealed  and  accompanying  said  appeal 
he  filed  his  own  uncorroborated  affidavit  in  which  he  alleges  *'  that  he 
did  on  the  19th  day  of  June,  1886,  file  on  S.  i,  NE.  i  and  N  W.  J,  NB.  i 
....  that  before  he  could  bring  his  family  from  the  east  and 
commence  settlement  and  improvement  thereon,  he  learned  that  other 
parties  had  filed  thereon  and  had  settled  and  commenced  improvements, 
after  which  he  relinquished  his  filing  entirely,  and  filed  in  good  faith  on 
NW.  i  I^fi.  ^,  Sec.  21  .  •  .  and  has  remained  there  continnously 
for  the  full  time  required  by  law  and  has  improved  said  place  until  his 
improvements  are  now  worth  some  fifteen  hundred  dollars." 

On  Jane  10, 1887,  your  office  affirmed  the  action  of  the  local  officers 
and  held  claimant's  filing  for  cancellation,  for  the  reason  that  '^  It  is  not 
the  practice  of  this  office  to  re-instate  the  pre-emptor  in  his  right  to  file 
apon  the  plea  of  a  prior  claim,  it  being  held  to  be  his  duty  to  learn  the 
actual  status  of  a  tract  before  placing  a  filing  of  record." 

On  November  8, 1887,  claimant  appealed  from  your  said  decision  and 
in  his  appeal  he  alleges  without  oath  that  it  was  not  account  of  the  fil* 
ing  of  Lewellen,  that 

I  withdrew  my  claim  or  considered  my  declaratory  statement  14,038  illegal.  After 
making  the  above  statement  Jane  17, 1886,  and  before  my  family  came  in  the  forepart 
of  Joly,  following,  another  party  had  Jumped  my  claim,  bailt  a  honse  and  occupied 
the  same,  I  had  made  no  act  of  settlement  merely  seen  and  filed  on  the  land.  I  at 
once  referred  the  case  to  the  land  ofilce  at  Independence  and  was  told  I  should  have 
done  some  act  of  settlement,  planted  a  tree,  broken  ground,  or  laid  foundation  for  a 
house  etc.,  that  the  first  actual  improvement  and  settler  would  hold  the  claim.  On 
this  ground  I  was  led  to  consider  the  above  filing  illegal  and  withdrew  in  favor  of  the 
party  who  jumped  my  claim  to  avoid  litigation,  when  as  I  believed  the  other  claimant 
would  hold  in  having  made  first  act  of  settlement  on  said  claim  and  the  record  will 
not  show  another  filing  and  proving  up  since  my  declaratory  statement  No.  14038. 

In  his  final  proof  claimant  testified  that  his  age  was  fifty  years ;  that 
he  was  by  profession  a  physician ;  he  was  married,  his  family  consisted 
of  his  wife  and  two  children ;  he  began  to  build  a  house  on  the  tract 
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July  12, 1886,  and  established  actual  residence  therein  with  his  family 
Aagnst  1,  same  year,  which  was  coDtinaoas. 

His  improvements  consisted  of  a  frame  shingle  roofed  hoase  main 
part  fourteen  by  twenty  feet,  wing  or  "  L,"  twenty  by  thirty-foor  feet, 
pine  floor,  seven  doors  and  ten  windows,  a  pine  board  barn  twenty  by 
twenty  feet,  a  well  thirty  feet  deep  and  connected  with  a  cistern ;  two 
hundred  feet  of  stone  wall,  five  feet  high.  The  balance  of  the  tract  is 
enclosed  with  a  wire  fence,  there  were  three  acres  broken  and  culti- 
vated.   Total  value  of  improvements  $1245. 

In  his  final  proof  claimant  also  testified  that  he  made  a  prior  filing 
*'  but  relinquished  the  same  as  another  party  was  on  the  laud  first  and 
I  did  not  work  on  the  land." 

The  allegation  made  by  claimant  in  his  appeal  to  this  Department 
(as  to  his  June  filing)  not  being  under  oath,  should  not  be  acted  upon 
in  its  present  state. 

An  examination  of  the  tract  book  in  your  office  shows  that  Lewellen 
failed  to  prove  up  on  his  filing  and  abandoned  said  tract;  that  on  April 
21, 1887,  one  George  W.  Clark,  filed  Osage  declaratory  statement  No. 
1412  for  the  same  land,  alleging  settlement  March  8, 1887*  On  October 
17, 1887,  Clark  made  final  proof  and  payment  and  final  cash  certificate 
was  issued  to  him  for  said  NE.  i  Sec.  23,  T.  32  S.,  K.  11  E. 

Upon  review  of  the  record  herein  I  find  that  the  entryman  has  made 
valuable  improvements  upon  this  property.  There  seems  to  be  nothing 
indicating  bad  faith  on  his  part.  He  did  not  pursue  his  right  to  perfect 
his  title  to  the  first  tract,  for  the  reason  that  he  believed  that  his  endeavor 
to  do  so  would  result  in  failure.  There  is  no  contest  as  to  the  land  he 
is  now  seeking  to  enter  and  the  controversy  is  entirely  between  him  and 
the  government.  The  law  seems  to  contemplate  that  the  filing  which 
will  debar  a  second  declaration  is  a  legal  filing  and  when  there  is  no 
impediment  in  the  way  of  the  successful  assertion  of  the  right. 

For  the  reasons  herein  stated,  I  must  reverse  your  decision  and  direct 
that  claimant's  entry  pass  to  patent. 


timber  cttlturb  contest-deceased  entbxmajt. 

Wharton  v.  Hinds. 

A  contest  against  the  entry  of  a  deceased  timber  caltare  entryman,  wherein  the  said 
decedent  is  made  the  sole  party  defendant  is  a  nnllity,  and  must  be  dismissed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Officej  January  20, 1890. 

I  have  considered  the  case  of  Joseph  0.  Wharton  v.  Harvey  Hinds 
on  appeal  of  the  former  firom  your  office  decision  involving  the  timber 
culture  entry  of  the  latter  for  SW.  i  Sec.  9,  T.  17  S.,  E.  19  W.,  Hays 
City,  Kansas,  land  district. 
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Entry  was  made  September  5,  1878,  and  contest  affidavit  was  filed 
March  19,  1885. 

After  hearing  the  local  officers  decided  in  favor  of  thecontestant,  but 
yoar  office  on  appeal  modified  their  decision  as  follows : 

The  contest  is  against  Harvey  Hinds.  The  evidence  shows  that  Harvey  Hinds  de- 
parted this  life  in  1880,  leaving  several  minor  children,  who,  it  appears  had  no  notice 
of  the  proceedings  against  said  entry.  Nor  were  their  legal  representatives  made 
parties  to  the  contest.  But  aU  proceedings  were  had  against  Harvey  Hinds,  who  had 
long  since  been  dead. 

All  proceedings,  including  yonr  decision,  are  therefore  set  aside,  with  leave  for 
thirty  days,  to  the  contestant  to  commence  de  novo,  his  con  test  against  said  entry,  by 
making  legal  service  on  the  proper  parties. 

It  is  claimed  by  the  appellant  that  as  notices  were  Rent  by  re^stered 
letters  to  each  of  the  heirs  of  Hind,  and  as  the  attorneys  employed  by 
the  adalt  heirs  and  by  their  mother  for  the  minors,  expressly  waived 
any  irregularity  or  defect  of  notice,  yonr  decision  is  erroneous. 

In  the  case  of  Eohrbongh  v.  Diggins  (9  L.  D.,  308)  it  appeared  that 
Diggins,  had  died  in  Angust  and  the  following  October  Bohrboagh  had 
filed  his  affidavit  of  contest  and  it  was  held  by  this  Department  that, — 

Charles  H.  Diggins  having  died  in  Angust,  1884,  it  was  wholly  irregular  to  initiate 
and  carry  on,  thereafter,  contest  proceedings  against  him  hy  name,  and  to  which 
those  sacceeding  to  his  interest  were  not  made  parties.  The  whole  proceeding  is  a 
nnllity,  as  it  could  not  be  carried  on  in  the  name  of  a  dead  man,  and  all  acta  in  hit* 
name  after  death  were  without  jurisdiction. 

The  said  contest  should,  therefore,  under  the  ruling  in  Eohrbongh  v. 
Diggins,  supra^  be  dismissed. 
Yonr  said  decision  is,  therefore,  modified  accordingly. 


TIMBER  CtTLTTTRB  CONTEST— BREAKING. 

LiNGLE  t.  HEADEN. 

Failure  to  break  the  requisite  acreage  within  the  statutory  period  may  be  excused, 
where  it  is  not  the  result  of  the  claimant's  negligence,  and  the  default  is,  in  good 
faith,  cured  as  soon  as  possible,  though  not  till  after  the  Initiation  of  contest. 

Secretary  UTobleto  the  Commissioner  of  the' General  Land  Office^  February 

8, 1890. 

I  have  considered  the  case  arising  upon  the  appeal  of  Henry  F.  Lingle 
from  your  office  decision  of  June  7, 1888,  dismissing  the  contest  of  said 
Lingle  against  John  Headen,  involving  timber  culture  entry,  No.  1060, 
made  by  the  latter  April  7, 1884,  for  the  SW.  J,  of  Sec.  3,  T.  32  N.,  R. 
42  W.,  Yalentlne  land  district,  Nebraska. 

Contest  affidavit  was  filed  April  8, 1886— two  years  and  one  day  after 
the  entry — alleging  failure  to  break  the  second  five  acres  during  the 
Becond  year,  and  also  to  cultivate  to  crop,  during  the  second  year,  the 
five  acres  broken  the  first  year. 
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Depositions  were  taken  before  B.  J.  Graham,  IT.  S.  Commissioner,  at 
Gordon,  Nebraska,  July  5,  1886.  The  register  and  receiver,  on  exam- 
ination of  the  evidence,  decided: 

After  a  carefal  ezaminatlon  of  the  testimony  in  the  case,  we  are  of  the  opinion  that 
the  allegations  made  by  the  contestant  are  sastaiued,  and  therefore  recommend  the 
cancellation  of  timber-culture  entry  No.  1060. 

Your  office  decision  of  June  7, 1888,  held  that  the  entryman  had 
shown  a  ^'substantial  compliance  with  the  law,"  and  therefore  reversed 
the  decision  of  the  local  officers. 

The  facts  appearing  of  record  are  the  following :  The  entry  man,  Hea- 
den,  through  his  attorneys.  Glover  and  Wl^ittemore,  employed  one 
Charles  H.  Gay,  to  do  the  first  year's  breaking.  Precisely  at  what  time 
it  was  done  does  not  appear,  the  several  affidavits  referring  thereto 
uniformly  using  the  same  expression,  that  it  was  '^  done  prior  to  April 
7, 1885."  The  facts  relative  to  the  second  year's  breaking  and  the  cul- 
tivation of  the  land  broken  the  first  year  are  set  forth  in  the  following 
extract  from  the  testimony  of  witness  George  W.  Seeley : 

During  the  year  ending  April  17, 1886,  and  prior  to  that  date,  I  was  instructed  by 
Glover  and  Whittemore,  of  Long  Fine,  Nebraska — the  agentsof  the  claimant  Headen — 
to  have  five  acres  of  ground  broken  on  the  land  in  controversy,  and  to  have  the  old 
ground — five  acres — backset,  and  the  entire  field  planted  to  crop ;  said  crop  to  be 
wheat.  I  engaged  one  James  S.  Barron  to  do  said  breaking,  backsetting,  and  plant- 
ing, with  the  distinct  understanding  that  the  work  should  be  finished  before  April  7, 
1886.  That  owing  to  the  frozen  condition  of  the  ground,  and  late  storms,  said  Bar- 
ron was  unable  to  complete  the  breaking  at  said  date. 

(There  is  an  ambiguity  in  this  expression ;  the  language  would  seem 
to  intimate  that  Barron  had  begun  to  break  the  second  five  acres  be- 
fore the  7th  of  April.  In  fact,  he  did  not  begin  the  breaking  until  the 
13th  of  April,  finishing  it  on  the  17th.    Seeley's  affidavit  goes  on :) 

I  instructed  Barron  to  do  the  work  as  soon  as  possible,  or  as  soon  as  the  ground 
would  admit.  .  .  To  the  best  of  my  knowledge  and  belief,  the  claimant  intended 
to  do  in  good  faith  all  the  work  upon  the  land  required  by  the  timber-culture  act. 

Q.  When  were  you  first  engaged  by  Glover  &  Whittemore  to  see  to  the  work  on 
this  timber-culture  claim  t    A.  About  the  latter  part  of  February  or  the  first  of  March. 

Q.  Do  you  know  why  this  work  was  not  done  in  the  year  1885,  when  it  could  have 
been  easily  done  f  A.  Because  in  ordinary  seasons  there  is  plenty  of  time  to  do  break- 
ing between  the  first  of  March  and  the  first  of  April. 

It  is  in  evidence  that  some  plowing  was  done  in  the  neighborhood 
that  spring  before  the  7th  of  April ;  but  one  of  the  witnesses  (for  the 
contestant)  who  so  stated,  testified  also  that  he  broke  his  plow  on  ac- 
count of  the  frost  in  the  ground. 

There  can  be  no  doubt  that  the  claimant  must  be  charged  with  the 
acts  of  omission  (if  such  there  were)  of  his  agent.  Yet  it  ?s  admitted 
that  Headen  knew  it  to  be  the  intention  of  the  agent  to  break  the 
requisite  amount  of  ground  as  soon  as  spring  opened,  and  before  the 
expiration  of  the  second  year.  The  only  reason  why  the  breaking  was 
not  completed  before  the  close  of  the  second  year  was  the  unusual  in- 
clemency of  the  weather.    The  evidence  shows  that  as  early  as  the 
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weather  would  permit  the  agent  promptly  broke  the  requisite  unmber 
of  acres — although  as  a  matter  of  fact  it  was  after  the  initiation  of  con- 
test. It  was  not  the  initiation  of  contest  that  led  to  his  doing  the  break- 
ing; it  had  been  his  intention  to  do  it  before  contest  was  commenced. 
In  this  respect  the  case  at  bar  is  similar  to  that  of  Purmort  v.  Zerling 
(9  L.  D.J  180),  wherein  it  is  said : 

There  is  nothing  in  the  testimony  indicating  that  the  entryman  acted  in  bad  faith 
in  this  matter.     He  honestly  supposed  that  the  law  bad  been  complied  with,  and 

.  .  .  the  deficiency  in  the  breaking  was  supplied,  as  soon  after  its  discovery  as 
the  weather  wonld  'permit. 

The  slight  default  of  the  agent  was  of  a  character  that  tended  in  no 
way  to  retard  or  otherwise  interfere  with  the  ultimate  result,  so  far  as 
the  growth  of  trees  is  concerned ;  and  the  party  who  was  eagerly  watch- 
ing to  see  whether,  by  "  act  of  God  "  cold  weather  would  not  be  pro- 
longed so  late  in  the  spring  that  the  entryman  would  be  unable  to  do 
the  breaking  which  he  was  intending  to  do,  on  the  precise  day  the  year 
expired,  that  thereby  he  might  avail  himself  of  the  first  year's  labor  of 
the  entryman,  in  my  opinion  acquired  no  such  right  as  would  require 
the  United  States  to  deny  the  entryman  the  privilege  which  would 
otherwise  be  afforded  in  equitable  consideration  and  fair  dealing  (Var- 
gason  V.  McOlellan,  6  L.  D.,  829). 

Your  office  decision  is  affirmed. 


PATBNT-JURISBICnON  OF  THIC  BSPABTMSKT. 

Louisa  Ooldstein. 

The  issuance  of  patent  deprives  the  Department  of  jnriBdiotion  over  the  land  included 
therein,  even  though  such  patent  by  its  terms  amonnts  only  to  a  quit-claim  deed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  12,  1890. 

I  have  before  me  the  appeal  of  Louisa  Goldstein  from  your  office  de- 
cision of  September  13,  1888,  affirming  the  action  of  the  local  officers 
rejecting  her  application  of  March  15, 1887,  to  file  pre-emption  declara- 
tory stetement  for  the  SW.  i,  of  the  8E.  i,  Sec.  33,  T.  2  N.,  B.  13  E., 
the  Dalles  district,  Oregon. 

The  ground  upon  which  said  application  was  rejected,  was  this,  that 
the  land  applied  for  is  covered  by  a  patent  issued  in  1875  to  the  Meth- 
odist Missionary  Society. 

Upon  appeal  the  applicant  urges  that  the  Missionary  Society  patent 
in  question  was  a(\judged  "null and  void  by  the  supreme  court  of  the 
United  States  in  the  case  of  Missionarv  Society  v.  Dalles  (107  U.  S., 
336). 

The  language  used  by  the  opinion  in  the  case  cited,  is  this : 

The  patent  from  the  United  States  for  the  land  was  issued  by  virtue  of  Sec.  2447  of 
the  Revised  Statutes,  and,  as  directed  by  that  section,  declares  as  follows :  'That 
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this  patenfc  shall  only  operate  as  a  relinquishment  of  title  on  the  part  of  the  United 
States,  and  shall  in  no  manner  interfere  with  any  valid  adverse  right  to  the  sams 
land,  nor  he  construed  to  preclude  a  le^al  investigation  and  decision  hy  the  proper 
Judicial  tribunal  between  adverse  claimants  to  the  same  land.'  It  is,  therefore,  dear 
that  the  patent  does  not  conclude  this  controversy,  and  that  if  the  United  States  had 
at  the  date  or  the  patent,  no  title  to  the  lands  described  therein,  the  patent  conveyed 
none. 

This  clearly  cannot  affect  the  coQclasion  set  forth  in  yoar  decision,  inas- 
much as  the  hypothesis  on  which  alone  it  is  said  that  the  patent  conveyed 
no  title,  is  that  of  the  United  States  having  had,  ^<  at  the  date  of  the 
patent,  no  title  "  to  convey  and  that  is  a  hypothesis  which  would  imply 
that  this  Department  had  lost  jurisdiction  over  the  laud  even  before 
the  date  of  the  patent.  The  supreme  court  does  not  hold  that  the  pat- 
ent was  "  null  and  void",  but  only  that  it  was  by  its  very  terms  a  quit- 
claim deed  and  only  conveyed  such  title  as  the  grantor  had  (without 
guaranty  of  any).  It  is  not  shown  that  title  has  in  any  way  vested  in 
the  United  States  since  the  date  of  the  patent }  if  at  that  date  it  had 
title,  the  patent  passed  such  title ;  if  it  had  not,  it  has  no  title  now :  in 
either  case  the  absence  of  title  involves  the  lack  of  jurisdiction  by  the 
Department  to  entertain  the  appellant's  application. 

Your  said  o£9ce  decision  is  accordingly  affirmed. 


MINING  CL.AIM  PLACER-KNOWN  L.0BE. 

Labgey  et  al.  V.  Black. 

To  exclade  a  lode  or  yein  from  a  placer  claim  it  mnst  appear  tbat  a  valnable  mineral 
deposit  eziste,  in  vein  or  lode  formation,  and  that  it  was  so  known  to  exist  prior 
to,  or  at  the  date  of  the  placer  application. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  February 

13,  1890. 

I  have  before  me  the  appeal  of  Patrick  A.  Largey  et  al.  from  your 
office  decision  of  October  31, 1888,  overruling  their  protest  against  the 
issuance  of  patent  to  Leander  M.  Black  under  mineral  entry  Ko.  576, 
made  June  22, 1880,  and  covering  placer  lot  110,  containing  4.67  acres. 

On  June  20, 1879,  application  for  patent  for  said  placer  lot  110  was 
filed  by  Leander  Black. 

October  18, 1879,  Patrick  A.  Largey  located  the  Montana  Oentral 
lode  claim  which  conflicts  with  the  Black  placer  as  to  4.17  acres. 

June  22, 1880,  mineral  entry,  ^o.  576,  was  made  of  the  Black  placer 
lot  110,  after  publication  and  other  proceedings  duly  had  under  said 
above-mentioned  application  of  June  20, 1879. 

In  March,  1886,  Patrick  A.  Largey  filed  a  protest  against  the  issuance 
of  patent  under  said  entry,  upon  the  ground  that  the  tract  covered  by 
said  entry  embraced  within  its  boundaries  a  '*  known"  lode. 
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Jnne  3, 1886,  your  office  ordered  a  hearing  '^  to  determine  whether  a 
vein  or  lode  actaally  existed  within  the  placer  claim  as  alleged,  and  if 
so,  whether  it  was  known  at  or  prior  to  the  application  for  patent  for 
the  placer  claim."  Said  hearing  was  dnly  held,  evidence  being  sab- 
mitted  by  both  parties. 

May  1st,  1888,  the  local  officers  rendered  a  joint  decision  in  favor  of 
the  protestant  upon  the  theory  that  the  discovery  location  of  the  Mon- 
tana Central  lode  was  made  prior  to  Black's  application  for  patent. 
(This  as  to  the  location,  was  on  the  mistaken  supposition  that  the  date 
of  Black's  application  was  *'  June  22, 1880,"  whereas  it  was  really  June 
20, 1879,  the  former  date  being  that  of  the  entry  under  said  application). 

October  31, 1888,  by  the  decision  now  under  review,  your  office  re- 
versed the  local  officers'  decision,  upon  the  following  grounds : 

To  sustain  the  claim  of  the  lode  claimants  it  mast  be  shown  that  the  vein  or  lode 
claimed  is  a  valuable  lode  deposit  and  that  it  was  so  known  to  exist  prior  to  or  at  tbo 
date  of  the  application  for  the  placer  patent,  June  20,  187'J.  Those  witnesses  for  the 
contestants  who  were  acqaainted  with  the  ground  prior  to  the  makinflf  of  the  placer 
application  and  were  therefore  competent  to  testify,  swear  that  sach  Tein  was  known 
toezist,  bat  when  questioned  as  to  whether  it  was  a  mineral-bearing  vein  or  not,  they 
say  that  it  is  not,  or  that  they  do  not  know.  Witnesses  for  the  defendant  swear  posi- 
tively that  no  sach  vein  ever  existed  within  the  placer  groand  or  claim.  No  lode 
mining  was  ever  done  on  the  premises.  The  ground  appears  to  be  principally  valua- 
ble for  residences  and  business  purposes,  being  adjacent  to  Butte  City.  The  testi- 
mony fails  to  show  that  any  vaJua&Ie mtn«raZ  deposit  in  vein  or  lode  formation  was 
known  to  exist  within  the  said  placer  claim  prior  to  or  at  the  date  of  the  placer  ap- 
plication, June  20,  1879. 

That  the  rule  applied  by  your  said  decision  is  the  true  one,  is  defi- 
nitely settled  by  the  decisions  of  the  supreme  court  (Colorado  Coal  and 
Iron  Co.,  V.  United  States  123  U.  S.  307 ;  Mullan  v.  United  States,  118  U. 
S.,  271 ;  Western  Pacific  B.  E.  Co.,  v.  United  States  108  U.  S.,  610),  and 
after  a  very  careful  consideration  of  the  testimony  at  the  hearing  I 
concur  in  your  finding  that  the  prot/cstants  have  wholly  failed  to  sustain 
their  contention  upon  the  issue  of  fact^ 

Your  said  office  decision  is  accordingly  affirmed. 


MIKIX6  CL.AJM-SNTRY-REL.0CATI02r* 

SwEBNBY  r.  Wilson  et  al. 

The  Land  Department  has  authority  to  order  a  hearing  to  determine  whether  there 
has  been  due  compliance  with  the  mining  law,  though  the  charge  is  not  made 
until  after  entry. 

An  original  locator  will  not  be  heard  to  question  the  validity  of  a  relocation  in  a  pro- 
ceeding instituted  to  determine  whether  said  locator  has  complied  with  the  law 
in  the  matter  of  the  annual  statutory  expenditure. 

Seeretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  February 

13,  1890. 

On  May  20, 1884,  Wm.  Wilson  and  others  made  mineral  entry  No. 
UOi,  for  the  Plover  lode  mining  claim,  Helena,  Montana. 


158  DECISIONS   BELATING   TO   THE   PUBLIC   LANDS. 

By  letter  of  October  27, 1888,  yoar  office  held  said  entry  for  cancel- 
lation.   Tbe  attorney  for  the  owners  of  said  claim  has  filed  appeal. 

The  facts  are  as  follows:  Application  for  the  patent  of  said  claim  was 
filed  October  17, 1882,  and  entry  was  made  May  20, 1884. 

On  Kotember  13,  1884,  a  protest  was  filed  in  your  office  by  John 
Sweeney,  alleging  that  no  work  was  done  on  said  claim  during  the  years 
1882  and  1883.  Sweeney  also  filed  ^<  a  duly  certified  copy  of  record  of 
location  of  tbe  Big  Bonanza  lode  claim."  This  location  was  made  by 
Sweeney  on  August  31,  1883,  and  recorded  September  3,  following. 
Sweeney  alleged  that  said  Big  Bonanza  location  was  a  relocation  under 
the  statutes  of  said  Plover  claim^  and  that  on  the  date  of  said  re-loca- 
tion, August  31, 1883,  said  Plover  claim  had  been  forfeited  under  Sec 
2324  U.  S.  Revised  Statutes. 

On  said  protest  a  hearing  was  ordered  by  your  office  letter  of  June 
14,  1886,  to  determine  the  truth  of  the  allegations  therein  made.  After 
notice  to  the  parties  interested  said  hearing  was  had.  Sweeney  testi- 
fied that  no  expenditure  had  been  made  on  said  Plover  claim  from 
October,  1881,  to  August  31, 1883.  William  Wilson,  one  of  said  appli- 
cants for  patent  of  the  Plover  lode,  testified :  <<  I  have  often  visited  said 
claim  and  of  my  own  knowledge  know  that  no  work  has  been  done 
thereon  by  the  Plover  claimants  or  their  grantors  since  the  year  ISSV 
No  one  appeared  on  the  part  of  claimants  to  controvert  these  allega- 
tions. The  local  officers  held  <^  that  the  allegations  in  said  protest  have 
been  sustained  and  that  the  entry  should  be  canceled."  On  appeal 
your  office  affirmed  that  decision  as  above  stated.  On  motion  for  re- 
view your  office  by  letter  of  November  19, 1888,  adhered  to  its  former 
decision. 

On  appeal  it  is  urged  that  it  was, — 

I.  Error  to  rule  that  annual  expenditures  are  required  to  be  made  after  aU  proof 

of  compliauoe  with  the  law  has  been  submitted  under  See.  2325  R.  S. 
II.  Error  in  not  rejecting  the  claim  of  John  Sweeney  et  aL  on  the  Big  Bonanza 

lode. 
III.  Error  to  find  that  the  Plover  lode  claim  was  subject  to  relocation  August  31, 
1883. 

The  first  specification  of  error  is  not  well  founded.  In  the  case  of 
Smith,  et  al.  v.  Van  Glief,  et  dl.  (6  0.  L.  O.,  2),  after  a  discussion  of 
the  question  whether  the  statute  requires  work  to  be  performed  after 
entry.  Secretary  Schurz,  said, 

The  mining  laws  require  certain  acts,  in  the  nature  of  conditions  precedent,  to  be 
performed  before  an  entry  is  made,  and  the  validity  of  the  entry  is  made  to  depend 
upon  the  facts  existing^^at  the  time  it  is  made,  and  not  upon  anything  which  the 
claimant  may  do  or  omit  to  do,  afterwards  •••*••  The  true  rule  of  law 
governing  entries  of  the  public  lands  to  which  mineral  lands  form  no  exception,  is 
that  when  the  contract  of  purchase  is  completed  by  the  payment  of  the  purchase 
money  and  the  issuance  of  the  patent  certificate  by  the  authorized  agents  of  the  gov- 
ernment, the  purchaser  at  once  acquires  a  vested  interest  in  the  land  of  which  he 
can  not  be  subsequently  deprived,  if  he  has  complied  with  the  requirements  of  the 
law  prior  to  entry. 
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Id  the  case,  of  the  Bodie  Tannel  (1  L.  D.,  584),  Secretary  Kirkwood 
held  as  follows : 

I  deeire  to  say  that  while  I  am  of  opinion  that  controyeraies  between  advene 
mining  clairaants  cannot  be  beard  and  determined  before  this  Department,  I  am 
neyerthe]e88  of  the  opinion  that  where,  under  the  last  clause  of  section  2325,  third 
parties  present  evidence  by  affidavits,  etc.,  to  show  that  an  applicant  has  failed  to 
comply  with  the  mining  statutes,  if  the  evidence  is  of  such  character  as  to  entitle  it 
to  credit,  and  if  the  allegations  are  such  as,  if  proven  in  regular  proceedings,  would 
show  that  the  law  has  not  been  complied  with,  that  patent  under  the  law  ought  not 
be  issued,  or  that  you  have  no  jurisdiction  to  issue  the  patent,  then  it  is  your  duty 
to  order  an  investigation  as  between  the  government  and  the  applicant,  as  in  similar 
cases  of  agricultural  entries. 

The  latter  clause  of  section  2325  therein  referred  to  is : 

If  no  adverse  claim  shall  have  been  filed  with  the  register  and  the  receiver  of  the 
proper  land- office  at  the  expiration  of  sixty  days  of  publication,  it  shall  be  assumed 
that  the  applicant  is  entitled  to  a  patent,  upon  the  payment  to  the  proper  officer  of 
five  dollars  per  aero,  and  that  no  adverse  claim  exists ;  and  thereafter  no  objection 
from  third  parties  to  the  issuance  of  a  patent  shall  be  heard,  except  it  1>e  shown  that 
the  applicant  has  failed  to  comply  with  the  terms  of  this  chapter. 

In  the  case  at  bar  the  allegation  is  that  claimants  did  fail  to  comply 
with  the  terms  of  said  chapter,  in  that  they  had  failed  to  perform  the 
work  required  by  the  statute,  prior  to  entry.  This  allegation  has  been 
sustained  by  the  testimony  and  it  will  therefore  not  be  necessary  to 
consider  the  question  whether  claimants  were  obliged  to  continue  such 
work  after  entry.    See  also  Alice  Placer  Mine  (4  L.  D.,  314). 

In  tho  light  of  these  authorities  and  of  the  statute  I  am  satisfied  that 
your  office  was  fully  justified  in  ordering  a  hearing  to  determine  the 
truth  of  said  allegations,  although  the  charge  was  not  made  until  after 
entry. 

The  other  points  raised  by  appellant  may  be  disposed  of  on  the  au- 
thority of  the  Little  Pauline  v.  Leadville  Lode  (7  L.  D.,  606),  wherein 
it  was  held  that,  (syllabus),  ^'  the  original  locator  will  not  be  heard  to 
question  the  validity  of  a  relocation  in  a  proceeding  instituted  to  de- 
termine whether  said  locator  had  complied  with  the  law  in  the  matter 
of  the  annual  statutory  expenditure." 

For  the  reasons  herein  stated  the  decision  appealed  from,  is  afiSrmed. 


PRACnCB—APPEAIi— REVIEW— GBBTIOBARI. 

Lyman  C.  Dayton. 

A  copy  of  the  Commissioner's  decision  should  accompany  an  application  for  certio- 
rari. 

An  applicant  for  certiorari  ahonld  make  it  affirmatively  appear,  by  the  allegation  of 
specific  facts,  that  substantial  justice  has  not  been  done. 

An  appeal  does  not  lie  from  the  denial  of  a  motion  for  review. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  February 

13,  1890. 

This  is  an  application  by  Lyman  0.  Dayton  for  a  certiorari  under 
Bule  of  Practice  83  et  seq.^  in  the  matter  of  the  timber-culture  entry  No. 
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5269,  of  said  Dayton,  for  the  SB.  i  of  Sec.  2,  T.  122  K,  R.  64  W.,  Aber- 
deen district,  South  Dakota. 

It  appears  that  said  entry  of  Dayton  was  canceled  or  held  for  cancel- 
lation by  your  office,  and  he  filed  a  petition  for  review  of  your  office  de- 
cision in  which  said  action  was  taken  ;  that  your  office  denied  said  pe- 
tition for  review,  and  he,  thereupon,  made  appli^^ation  to  appeal  from 
said  denial,  and  your  office  having  refused  to  entertain  said  appeal,  he 
makes  the  application  for  certiorari  to  this  Department,  now  under  con- 
sideration. 

In  the  first  place,  while  he  embodies  in  his  application  the  notice 
issued  by  the  register  and  served  upon  him  of  the  decision  of  your  office 
refusing  to  entertain  his  appeal,  he  does  not  furnish  a  copy  of  said  de- 
cision, as  required  by  this  Department.    (Smith  v.  Howe,  9  L.  D.,  648.) 

In  the  next  place,  it  is  alleged  in  the  application  that  one  of  the  grounds 
upon  which  your  office,  in  the  decision  complained  of,  denied  his  appeal 
was,  that  ^^  an  appeal  does  not  lie  from  the  denial  of  a  petition  for  re- 
view." If  such  was  the  ruling  of  your  office,  it  was  in  accordance  with 
the  decisions  of  this  Department.  (See  Gray  v.  Ward  et  al.^  6  L.  D., 
412,  and  cases  therein  cited ;  also,  John  B.  Nickel,  9  L.  D.,  388.) 

Lastly,  '<  Oertiorari  is  not  a  writ  of  right ;  but  whether  it  shall  issue 
lies  in  the  judicial  discretion  of  the  tribunal  to  which  the  petition  is 
addressed,  and  the  writ  will  not  be  granted  if  substantial  justice  has 
been  done,  though  the  record  may  show,  the  proceedings  to  have  been 
defective  and  informal."  (Beed  v.  Casner,  9  L.  D.,  170 ;  Dobbs  Placer 
Mine,  1  L.  D.,  666 ;  Billiard  on  New  Trials,  689.)  There  is  no  allega- 
tion by  Dayton  of  any  facts  relating  to  the  questions,  whether  his  entry 
was  properly  canceled,  or  his  petition  for  review  properly  denied,  and, 
hence,  it  can  not  be  determined  from  his  application  that  substantial 
justice  has  not  been  done  him.  In  applications  for  certiorari  this  should 
be  made  to  affirmatively  appear  by  allegation  of  specific  facts. 

The  application  is  denied. 


COAIi  3BirrBT— DECIiARATORY  STATEMENT— ITNTAIi  PBOOF. 

Bbennan  V.  Hume.* 

Failure  to  file  coal  declaratory  statement  within  sixty  days  after  date  of  actual  pos- 
session, and  make  payment  for  the  land  within  one  year  from  the  expiration  of 
the  time  allowed  for  sach  filing  renders  the  land  sabject  to  the  entry  of  another 
who  has  complied  with  the  law. 

A  coal  entry  mnst  be  made  in  good  faith  and  not  for  the  benefit  of  another. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  April  10, 

1889. 

I  have  considered  the  appeal  of  Henry  T.  Brennau  from  the  decision 
of  your  oflSce  dated  February  9, 1888,  aflarming  the  action  of  the  local 

*  Omitted  from  Vol.  8. 
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officers  at  Evanstou,  Wyoming,  rejecting  his  application  to  iile  a  coal 
declaratory  statement  apon  the  E.  i  of  the  SE.  i  of  Sec.  31,  and  the 
W.  i  of  the  SW.  i  of  Sec.  32  T.  2f  N.,  R.  116  W.,  of  the  6th  principal 
meridian.  The  reconls  show  that  Myron  Hume  filed  in  the  office  of 
the  register  of  deeds  for  the  county  of  Uinta  in  said  Territory  his  coal 
declaratory  statement  No.  307  for  said  land  on  August  11, 1886,  alleg- 
ing possession  on  July  1, 1886 — on  September  8.  same  year  he  filed  said 
statement  in  the  local  office — ^and  on  September  5, 1887,  he  made  final 
pivof  and  payment,  and  received  final  certificate  for  the  land.  The 
final  proof  shows  that  claimant  was  duly  qualified  to  make  coal  entry; 
that  the  land  is  coal  land ;  that  claimant  expended  in  developing  coal 
mines  on  the  land  the  sum  of  $420 ;  that  said  improvements  consist  of 
^^  an  open  cut  about  fifty  feet  long  and  five  feet  wide  to  the  mouth  of 
arch  of  a  tunnel  about  ninety  feet  long  averaging  six  feet  high  and  about 
five  feet  wide,  a  part  of  said  cut  being  on  said  coal  mine  and  said  tunnel 
being  its  full  length  on  said  coal  mine ; "  that  said  claimant  was  in  the 
actual  possession  of  said  mines  and  made  said  entry  for  his  own  use 
and  benefit,  and  sot  directly  or  indirectly  for  the  use  and  benefit  of  any 
other  party.  The  final  proof  was  accepted  and  upon  the  receipt  of  the 
purchase  money  amounting  to  $3,200,  final  certificate  No.  47  was  issued 
on  September  5, 1887.  It  further  appears  that  Henry  T.  Brennan  offered 
his  coal  declaratory  statement  for  said  land  on  October  18, 1887,  alleg- 
ing actual  possession  on  September  1,  1887,  and  an  expenditure  of 
$42.50  in  improvements  thereon.  The  local  officers  rejected  said  appli- 
cation for  the  reason  that  the  land  applied  for  was  covered  by  Hume's 
said  entry  No.  47.  Brennan  appealed  from  said  decision  upon  the 
ground  that  Hume  did  not  file  for  said  land  until  after  the  expiration 
of  more  than  sixty  days  from  the  date  of  his  alleged  possession,  and  did 
not  make  entry  until  eight  days  after  the  expiration  of  the  year  allowed 
nnder  the  rules  and  regulations  for  making  proof  and  payment  for  the 
land.  It  was  further  alleged  by  the  claimant  in  his  appeal  that  Hume 
did  not  make  said  entry  for  his  own  use  and  benefit,  but  for  the  use  of 
the  Salt  Lake  and  Eastern  Railway  Company.  In  support  of  the  last 
allegation,  Brennan  filed  his  affidavit  in  which  he  swears  that  through 
his  agent  he  entered  upon  said  land  in  good  faith  on  September  1, 1887, 
and  has  discovered  a  vein  of  coal  thereon,  and  expended  in  work  and 
development  the  sum  of  $35.77  ;  that  he  has  been  informed  that  said 
Hume 

did  not  make  said  entry  in  good  faith  nor  parchase  the  same  for  himself,  but  for 
the  Salt  Lake  Railway  Company  ....  and  that  the  said  Hume  has  not,  and 
never  had  any  personal  interest  in  said  land  except  as  agent  for  the  said  Company, 
and  deponent  offers  to  prove  that  said  Hume  has  himself  so  stated. 

Your  office  affirmed  the  decision  of  the  local  officers.    Subsequently 
a  special  agent  of  your  office  was  directed  to  investigate  the  allegation 
of  fraud  made  against  said  entry,  and  he  reported  on  May  31, 1888,  that 
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the  charge  was  not  sustained }  that  the  only  evidence  tending  to  show 
fraud  was  the  affidavit  of  one  E.  S.  Clarke  who  swears  that  he  is 

informed  and  verily  believes  that  said  Uolne  since  said  tender  of  final  pioof  made 
a  statement  to  J.  H.  Hardeman  of  Salt  Lake  City  and  Coanty,  Utah  Territory,  to  the 
effect  that  the  said  Hume  had  not  then  nor  never  had  any  personal  interest  in  said 
land. 

The  supplemental  report  of  said  agent  states  that  he  was  on  said  land 
on  July  20, 1887,  with  said  Hume  who  showed  him  the  work  that  he 
was  having  done  at  that  time ;  that  then  there  was  no  adverse  claim  to 
said  laud  and  the  work  done  in  developing  the  claim  was  ample  to 
Show  the  good  faith  of  Hume ;  that  said  agent  interviewed  A.  S.  Clarke, 
the  agent  of  said  Brennan,  who  claims  that  Brennan  has  the  superior 
right  to  the  land  because  Hume  did  not  file  until  more  than  sixty  days 
from  the  date  of  alleged  possession  and  did  not  make  entry  until  the 
lapse  of  more  than  fourteen  months  from  date  of  possession,  and,  there- 
fore, Brennan  had  a  right  to  enter  upon  said  land  although  he  had 
made  no  application  for  the  same.  A  further  reason  given  by  Clark  is 
that  Hume  made  a  statement  to  one  J.  H.  Hardeman  that  he  (Hume) 
had  no  personal  interest  in  the  land,  which  allegation  Hume  denies. 
The  agent  concludes  therefore,  ''  that  Hume  is  entitled  to  a  patent  for 
the  land." 

On  July  5,  1888,  counsel  for  Brennan  filed  in  this  Department  the 
affidavit  of  John  H.  Hardeman  alleging  that  said  Hume  admitted  to 
him  that  he  did  not  own  said  land  and  that  the  same  was  paid  for  by 
some  New  York  parties. " 

Hume  has  filed  his  affidavit,  specifically  denying  the  allegation  of 
Hardeman.  He  swears  that  no  such  conversation  took  place,  and  that 
the  statement  that  he  (Hume)  made  any  admission  to  Hardeman  that 
he  was  not  the  sole  owner  of  the  land  covered  by  his  said  entry,  is  ab- 
solutely untrue.  He  also  filed  the  affidavit  of  Millard  B.  Jones,  dated 
February  12, 1889,  who  swears  that  he  has  been  the  president  of  the 
Salt  Lake  Valley  and  Eastern  Bailroad  Company  since  its  organization 
on  June  28, 1887,  and  is  well  acquainted  with  all  the  property  belong- 
ing to  said  corporation,  and  knows  that  said  company  has  not  now,  and 
never  has  had,  any  interest  in  the  land  in  question,  or  in  any  other 
coal  land. 
Sec.  2349  United  States  Bevised  Statutes  provides  that- 
All  claims  under  the  preceding  section  (2348)  mast  be  presented  to  the  register  of 
the  proper  land  district  within  sixty  days  after  the  date  of  actual  possession  and  the 
commencement  of  improvement  on  the  land,  by  the  filing  of  a  declaratory  statement 
therefor. 

And  section  2350  United  States  Bevised  Statutes  reads — 

All  persons  claiming  under  section  2348  shall  be  required  to  prove  their  respective 
rights,  and  pay  for  the  lands  filed  upon  within  one  year  from  the  time  prescribed  for 
filing  their  respective  claims ;  and  uiK)n  failure  to  file  the  proper  notice,  or  to  pay  for 
the  land  within  the  required  period,  the  same  shall  be  subject  to  entry  by  any  other 
qualified  applicant. 
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UDder  paragraph  27  of  the  rules  and  regulations  issaed  July  31, 1882 
(1  L.  D.  687)  for  the  sale  of  coal  lands,  sixty  days  exclusive  of  the  first 
day  of  possession  is  allowed  for  filing  the  declaratory  statement, — and 
paragraph  30  provides  that — 

One  year  from  and  after  the  expiration  of  the  period  allb wed  for  filing  the  deohwa- 
tory  statement  is  given  within  which  to  make  proof  and  payment. 

By  paragraph  31  (idem)— 

A  party  who  otherwise  complies  with  the  law  may  enter  after  the  expiration  of 
said  year,  provided  no  valid  adverse  right  shall  have  intervened.  He  postpones  his 
entry  beyond  said  year  at  his  own  risk,  and  the  government  can  not  thereafter  pro- 
tect him  against  another  who  complies  with  the  law,  and  the  value  of  the  improve- 
ments can  have  no  weight  in  his  favor. 

It  thus  appears  that  Hume  did  not  file  his  declaratory  statement 
within  the  time  required  by  law  and  the  regulations  of  this  Department^ 
and  did  not  make  his  entry  within  the  year  after  the  expiration  of  the 
time  allowed  for  filing  his  declaratory  statement  Brennan  alleges  pos- 
session after  the  expiration  of  the  time  allowed  Hume  for  making  his 
said  entry,  and  that  Hume's  entry  was  not  made  in  good  faith.  Hume 
also  alleges  that  Brennan  is  not  acting  in  good  faith.  It  will  be  neces- 
sary, therefore,  to  order  a  hearing  to  determine  the  rights  of  the  re- 
spective  parties.  The  burden  of  proof  will  be  upon  Brennan  to  show 
satisf^torily  that  he  took  possession  of  said  land  in  good  faith  on  the 
day  alleged  for  the  purpose  of  making  coal  entry  thereof.  The  good 
faidi  of  both  parties  should  be  shown  by  the  testimony  taken  at  said 
hearing.  The  decision  of  your  office  is  modified  accordingly  and  tlie 
papers  in  the  case  are  herewith  returned. 

Note. — Motion  for  review  was  denied  in  this  case,  September  24, 
1889. 


swamp  iiani>-act  of  mabch  8,  1867. 
State  of  Abkansas  v.  Forbes  et  al. 

Swamp  seleetions  made  and  reported  to  the  General  Land  Office  prior  to  the  act  of 
March  3,  1857,  were  confirmed  by  said  act,  irrespectlye  of  the  character  of  the 
land,  if  it  was  at  that  date  vacant  and  nnappropriated. 

Beeretary  Nohle  to  the  Oammissuyner  of  the  Oeneral  Land  Offlce^  February 

17, 1890. 

John  B.  ForbeSy  on  November  22, 18^,  made  cash  entry  of  the  W.  ^ 
of  the  NW.  i  of  Sec.  4,  T.19  S.,  E.  27  W.,  Arkansas. 

The  S  W.  1  of  the  N  W.  ^  of  said  Sec.  14,  it  was  afterward  discovered, 
had  been  previously  selected  by  the  State  of  Arkansas  as  swamp  land, 
inaring  to  said  State  under  the  provisions  of  the  act  of  September  28, 
1860  (9  Stat.,  519).    Such  selection  was  reported  to  yonr  office  July  11, 


li 
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1854,  and  was  confirmed  by  act  of  March  3, 1857  (11  Stat,  251).  For 
this  reason  your  office,  by  decision  of  March  6, 1888,  held  for  cancella- 
tion that  part  of  Forbes'  entry  covered  by  the  S W.  J  of  the  NW.  J  of 
said  Sec.  14. 

From  said  decision,  B.  H.  Pool,  holding  through  mesne  conveyances 
from  John  B.  Forbes,  appeals  upon  two  grounds : 

(1)  That  said  tract  (with  others)  was  sold  by  the  United  States  to 
said  John  B.  Forbes  in  1860 ; 

(2)  That  said  tract  is  not  now,  and  never  was,  swamp-land  within  the 
meaning  of  the  law,  but  <<  that  the  entire  tract  is  high,  dry  upland," 
and  no  part  thereof  subject  to  overflow. 

Appellant  furnishes  affidavits  in  corroboration  of  his  own  setting 
forth  the  above  facts,  and  prays  that  he  be  permitted  to  contest  the 
right  of  the  State  of  Arkansas  to  said  land,  and  if  he  establishes  the 
facts  as  above  set  forth,  that  the  confirmation  to  the  State  of  Arkansas  be 
canceled,"  the  entry  of  Forbes  confirmed,  and  patent  issued  thereon. 

The  act  of  March  3, 1857,  provides— 

That  the  solectioos  of  swamp  and  overflowed  lands  granted  to  the  several  States  by 

the  act  of  Congress  approved  September  28,  1850 and  the  act  of 

March  2, 1849  ....  heretofore  made  and  reported  to  the  Commissioner  of  the  Gen- 
eral Land  OflSoe,  so  far  as  the  same  shall  remain  vacant  and  unappropriated,  and  not 
interfered  with  by  an  actual  settlement  under  any  existing  law  of  the  United  States,  be 
and  the  same  are  hereby  confirmed,  and  shall  be  approved  and  patented  to  the  said 
several  States. 

The  selection  of  the  tract  here  in  controversy  having  been  made  by 
the  State  of  Arkansas  and  reported  to  yonr  of&ce  prior  to  March  3, 1857, 
and  being  at  that  date  <^  vacant  and  unappropriated  under  any  "  then 
*<  existing  law  of  the  United  States,^'  was  confirmed  to  the  State  of  Ar- 
kansas by  the  acts  above  cited.  Said  confirmatory  act  was  passed 
avowedly  to  put  an  end  to  all  litigation  or  question  as  to  the  character 
of  lands  selected  as  swamp  prior  to  the  date  of  the  act.  A  hearing,  as 
prayed  for,  would  therefore  be  of  no  avail,  since  even  if  it  should  be 
shown  that  the  tract  in  question  was  and  always  had  been  dry,  this 
Department  would  have  no  authority  to  nullify  said  act.  ^<  The  ques- 
tion as  to  whether  the  lands  reported  as  swamp  and  overflowed,  prior 
to  the  act  of  March  3, 1857,  were  in  fact  of  that  character,  is  not  mate- 
rial, and  the  act  confirmed  the  selections  whether  swamp  or  not^  State 
of  Florida  (8  L.  D.,  69) ;  St.  Louis,  Iron  Mountain  and  Southern  By. 
Uo.  V.  Arkansas  (10  L.  D.,  46). 

Your  office  decision  is  therefore  affirmed. 
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RAILROAD  GRANT— SWAMP  LAND— CERTIFICATIOK. 

State  of  Arkansas  v.  St.  Louis,  Iron  Mt.  and  Southe^rn  By. 

Co. 

Where  title  to  a  tract  of  land  has  passed  to  the  State  under  a  railroad  grant,  no  ac- 
tion should  be  taken  by  the  Department  looking  toward  the  iseuance  of  patent 
to  the  State  for  the  same  land  under  the  swamp  grant. 

On  a  reooDveyance  by  the  State  of  lands  erroneously  certified  thereto,  the  Land  De- 
partment has  authority  to  make  new  title  uuder  the  proper  law. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 

14;  1890. 

The  land  involved  in  this  case  is  the  N.  ^  of  S W.  i  oi  Sec.  2,  T.  10  S., 
B.  22  W.,  Camden  district,  Arkansas* 

Said  land,  it  appears,  was,  March  22, 1854,  selected  by  the  State  of 
Arkansas  and  reported  to  the  Commissioner  of  the  General  Land  Office 
as  swamp  and  overflowed  land  ander  the  grant  of  September  28, 1850 
(9  Stat^,  519 ;  Revised  StatnteSi  Sec  2479),  bnt  no  patent  has  issued  to 
the  State  nnder  said  grant. 

It  is  also  within  the  six  mile  granted  limits  of  the  St.  Lonis,  Iron 
Moan  tain  and  Southern  Railway  Company,  snccessor  to  the  Cairo  and 
Fnlton  Railroad  Company,  nnder  the  grant  to  the  State  of  Arkansas 
for  railroad  pnrposes  made  Febmary  9, 1853  (10  Stat.,  155),  prior  to 
State's  selection  nnder  the  swamp  land  grant.  The  State,  by  an  act  of 
its  legislature  of  January  16, 1855,  conferred  upon  said  railroad  com- 
pany the  lands  along  the  line  ef  its  location  covered  by  said  grant  of 
1853,  and  the  land  involved  in  this  case  was,  as  appears  from  the  records 
of  your  office,  duly  selected  and  certified  to  the  State  under  said  grant, 
July  13, 1857. 

By  decision  of  your  office  of  May  22, 1888,  it  is  held  that  the  claim 
of  the  State  under  the  swamp  land  grant  (act  of  September  28, 1850), 
was  pending  before  your  office  at  the  date  (August  11, 1855,)  when  the 
railroad  company's  route  was  definitely  located,  and  that  this  excepted 
the  land  from  the  railroad  grant,  and,  accordingly,  the  company's  claim 
was  ^<  held  for  rejection."    The  company  now  appeals  from  said  decision. 

It  is  to  be  observed,  that  the  claim  of  the  State  under  the  swamp 
land  grant  has  nOt  been  ^^  fully  executed,"  but  the  State  accepted  the 
land  under  the  railroad  grant,  conferred  it  by  act  of  its  legislature  on 
the  company,  and  said  grant,  as  to  the  land  involved,  has  been  ^^  fully 
executed  "  by  selection  and  certification.  In  the  case  of  State  of  Louis- 
iana (I  L.  D.  1,  510),  it  is  said  in  reference  to  a  similar  state  of  facts : 

It  has  been  repeatedly  decided  by  the  Department  that  where  one  grant  has  been 
fully  execatedy  no  action  should  be  had  looking  to  the  certifying  or  patenting  of  the 
same  lands  to  the  same  grantee  nnder  another  grant ;  therefore  this  office  cannot 

consider  the  claim  of  the  State  to  the tracts  under  the  swamp  grant,  as 

they  have  already  been  certified  to  it  under  the  railroad  grant.  (See  State  of  Iowa  v. 
Cedar  Rapids  K.  R.  Company,  3  C.  L.  O.,  84 ;  Minnesota  v.  St.  Paul  B.  R.  Go .,  ib, 
99 ;  and  State  of  Arkansas,  4  ib.,  63). 
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» 

Under  said  decision  and  the  departmental  decisions  cited  therein, 
«iipra,  and  the  facts  upon  which  the  case  is  now  presented  by  the  record 
before  me,  the  action  of  your  office  holding  the  claim  of  the  railroad 
company  *'  for  rejection  "  was  unauthorized.  The  decision  of  your  office 
is,  therefore,  reversed. 

If  it  should  be  made  to  appear  that  the  certification  of  the  land  nnder 
the  railroad  grant  was  <<  clearly  erroneous,"  and  the  title  nnder  the  cer- 
tification still  remaining  in  the  State,  it  should  reconvey  it  to  the  gov- 
ernment, it  has  been  held  by  the  Department  that  on  such  reconvey- 
ance ^*  the  Land  Department  has  authority  to  make  new  titles  under 
the  proper  laws."  (State  of  Minnesota,  2  L.  D.,  642.)  In  cases  of  .er- 
roneous certification,  the  Attorney-General  is,  also,  authorized  by  the 
act  of  March  3, 1887,  upon  the  completion  of  the  adjustment  of  a  grant 
nnder  said  act  and  in  the  event  the  railroad  company  refuses  to  reoon- 
vey  or  relinquish  on  demand  of  the  Secretary  of  the  Interior  as  pro- 
vided therein,  *<  to  commence  and  prosecute  in  the  proper  courts  the 
necessary  proceedings  to  cancel "  such  certification.    (24  Stat.,  556.) 


PHE-EMPnON— MABBIED  WOMAl^^-EQUITABLE  ADJUDICATION. 

Susan  Hebbe. 

The  board  of  equitable  adjadioation  may  oonfirm  a  pre-emption  entry,  in  the  absence 
of  an  adverse  claim,  where  a  single  woman  after  settlement,  filing,  due  inhabit- 
ancy and  improvement,  marries  prior  to  final  proof,  bnt  after  published  notice 
of  intention  to  submit  the  same. 

First  Assistant  Becretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  February  13, 1890. 

By  letter  of  Jnly  21, 1888,  yonr  office  held  for  cancellation  the  pre- 
emption cash  entry  of  Sasan  Herre  nee  Orone  for  the  N  W.  ^of  the  N  W.  J 
of  Sec.  34,  T.  31  K,  B.  12  W.,  Niobrara,  Nebraska,  on  the  gronnd  that 
claimant  was  a  married  woman  at  date  of  entry. 

Claimant  and  M.  P.  Kincaid  appealed. 

It  appears  that  on  November  28, 1883,  Snsan  Orone  filed  declaratory 
statement  for  said  tract,  alleging  settlement  the  24th  of  the  same  month. 
Her  residence  and  improvement  were  in  compliance  with  the  law,  and 
on  April  30, 1885,  she  first  published  notice  that  she  wonld  on  June  18, 
1885,  submit  her  final  proof  before  the  clerk  of  the  district  conrt  of 
Holt  county,  Nebraska.  On  May  28, 1885,  she  was  married  to  Fred  J. 
Herre.  At  the  time  and  place  specified  in  the  notice  she  submitted  her 
proof  which  was  satisfactory  to  the  local  office  and  duplicate  receipt 
was  issued  her  thereon  June  29, 1885,  and  on  March  6,  1886,  she  con- 
veyed the  premises  to  the  said  Kincaid.  Now  at  the  time  of  her  mar- 
riage she  had  resided  upon  the  tract  more  than  six  months  and  bad 
fully  complied  with  the  law  both  as  to  residt^nce  and  cultivation  of  the 


Dt VISIONS   RELATING   TO   THE   PUBLIC   LANDS.  167 

land,  and  nothing  remained  bnt  for  her  to  await  the  arrival  of  the  day 
appointed  for  the  submission  of  her  final  proof  in  support  of  her  entry. 
That  she  acted  in  perfect  good  faith  is  nnquestioned  as  it  is  made  to 
appear  by  affidavit  that  she  consnlted  those  in  whom  she  trusted  and 
believed  competent  to  advise  her  as  to  the  effect  her  marriage  would 
have  npon  her  entry  and  when  informed  by  them  that  under  the  cir- 
camstanees  it  would  not  prejudice  her  claim  she  married  as  aforesaid. 

It  strikes  me  that  it  would  be  a  harsh  rule,  one  which  does  not  com- 
mend itself  to  the  equitable  side  of  our  nature  and  judgment  to  hold 
that  when  this  woman  had  fully  satisfied  the  law  and  the  rules  of  the 
Department  except  remaining  sole  until  after  she  had  submitted  her 
final  proof,  that  she  has  forfeited  her  right  to  enter  this  tract.  Such  a 
rule  is  in  restraint  of  marriage  which  neither  law  nor  equity  favors. 
I  think  the  facts  In  this  case  are  clearly  within  the  ruling  made  in  the 
the  case  of  Mary  E.  Funk  (9  L.  D.,  215),  wherein  it  was  held  that  the 
board  of  equitable  adjudication  may  confirm  a  pre-emption  entry  in 
the  absence  of  an  adverse  claim,  where  a  single  woman  after  settle- 
ment, filing,  due  inhabitancy,  and  improvement,  marries  prior  to  final 
proof,  but  after  published  notice  of  intention  to  submit  the  same. 

Said  entry  will,  therefore,  be  submitted  to  said  board.  The  decision 
appealed  from  is  accordingly  modified. 


BAILROAB  GRANT—HAIL  STATION. 

Showell  V.  Central  Paoipio  E.  E.  Co. 

The  stfttiis  of  land  at  date  of  defiDite  location  determines  whether  it  is  sabject  to 

the  grant. 
Under  the  act  of  Jnne  21,  1860,  the  ooonpancy  of  public  land  for  a  mail  station  does 

not  form  the  basis  of  a  pre-emption  privilege. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office^  February 

17, 1890. 

This  case  involves  the  W.  J  of  S W.  i,  NE.  J  of  SW.  J  and  SW.  J  of 
NW.  J,  Sec  11,  T.  14  K,  B.  9  W.,  Salt  Lake  City  district,  Utah  Terri- 
tory, which  land  is  within  the  limits  of  the  grant  to  the  Central  Pacific 
Bailroad  Gompany,  the  line  of  whose  road  opposite  said  tract  was 
**  definitely  fixed  »  October  20, 1868. 

Jane  9, 1887,  Edward  J.  Showell  applied  to  make  homestead  entry 
on  said  land,  and,  due  notice  having  been  given  said  Showell  and  the 
company,  a  hearing  was  ordered  and  held  by  the  local  officers,  July  8, 
1887,  to  determine  whether  the  land,  being  within  the  limits  of  the 
grant,  was  for  any  reason  excepted  therefrom  and  sabject  to  Showell's 
application.  The  testimony  taken  at  the  hearing  shows,  that  the  laud 
was  first  occnpied  in  1866  as  a  stage  station  by  Wells,  Fargo  and  Co., 
mail  contractors  and  carriers,  whose  improvements  thereon  for  the  par* 
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poses  of  SQch  station  consisted  of  a  *'  dwelling,  barn  capable  of  stablings 
eight  horses,  stock-yard  and  corral ; "  that,  February  24,  18C9,  said 
Wells,  Fargo  and  Co.,  for  a  consideration  of  $100.00,  sold  and  conveyed 

to  one  James  Shirley,  said  <'  stage  station together  with 

the  hoQse,  barn*,  corrals  and  other  improvements  pertaining  thereto, 

and  also  all  their  right,  title  and  interest in  and  to  any 

land  claim  appurtenant  to  said  station;"  that  Shirley  in  1875  sold  to 
the  claimant's  mother,  and  the  land  has  been  in  the  possession  of  said 
parties  continuously  until  1877,  since  when  the  claimant  has  held  it. 

At  the  date  when  the  railroad  company's  right?  attached  by  the 
definite  location  of  its  line  of  road,  October  21, 1868,  the  land  was  held 
by  said  Wells,  Fargo  and  Co.,  mail  carriers  and  contractors,  as  a  stage 
station,  and  their  only  claim  to  it  was  based  upon  their  occupancy  and 
use  of  it  as  such  station.  The  original  grant  to  the  company  was  made 
July  1, 1862  (12  Stat.,  489).  and  enlarged  July  2,  1864  (13  Stat.,  356), 
and  embraced  every  alternate  section  designated  by  odd  numbers  within 
certain  limits  '^  not  sold,  reserved,  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  a  pre-emption  or  homestead  claim  may  not 
have  attached,  at  the  time  the  line  of  the  road  is  definitely  fixed."  No 
provision  is  made  for  indemnity  in  case  any  of  the  designated  lands  fall 
within  any  of  said  exceptions. 

At  the  hearing  the  local  officers  found  in  favor  of  the  claimant  and 
your  office  by  decision  of  August  27, 1888,  (from  which  this  appeal  is 
taken,)  concurred  in  said  finding,  on  the  ground  that  the  claim  of  Wells, 
Fargo  and  Go.  was  such  a  ^< pre-emption  claim"  as  excepted  the  land 
from  the  grant,  by  virtue  of  the  act  of  March  3,  1855  (10  Stat,  684),  in 
the  third  proviso  to  the  first  section  of  which  it  is  enacted: 

That  each  contractor  engaged,  or  to  be  engaged,  in  carrying  the  mails  through  any 
of  the  Territories  west  of  the  Mississippi  shall  haye  the  privilege  of  ocoiipying  sta- 
tions ....  and  shall  have  a  pre-emption  riglit  therein,  when  the  same  shaU  be 
brought  into  market,  to  the  extent  of  six  hnndred  and  forty  acres,  to  be  taken  contig- 
nonsly  and  to  inclade  his  improvements. 

This  provision  of  said  act,  however,  had  been  repealed  long  before 
Wells,  Fargo  and  Go.  established  said  stage  station,  by  the  second  sec- 
tion of  the  act  of  June  21, 1860  (12  Stat.,  70),  which  provides: 

That  no  rights  from  and  after  the  passage  of  this  act,  shall  accrne  under  the  pro- 
visions of  the  aforesaid  act  of  third  March,  1855,  which  provisions  are  hereby  repealed, 
saving  all  rights  heretofore  acquired. 

Said  section  two  then  authorizes  the  Secretary  of  the  Interior 

upon  the  application  of  the  Post  Master  General,  to  reserve  as  mail  stations,  for  the 
nse  and  occupancy  of  mail  contractors  during  the  existence  of  their  contract's,  a  quan- 
tity of  public  lands,  not  exceeding  the  area  of  one  section  at  any  and  all  such  locali- 
ties as  in  his  judgment  are  deemed  necessary  and  advisable  .  .  .  .  ,  which  lands  thns 
reserved  as  stations  shall  be  held  as  permanent  mail  service  reservations,  not  subject 
to  the  operation  of  any  existing  pre-emption  or  other  general  land  laws. 

The  third  section  then  provides  for  the  sale  at  public  auction,  under 
the  direction  of  the  Secretary  of  the  Interior,  ot  any  of  said  lands^  the 
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reservation  of  wbicb  aa  sach  stations  has  been  abandoned  by  tbc  Post 
Master  General,  and  that  ^'all  laws,  or  parts  of  laws,  heretofore  passed, 
granting  the  pre-emption  privilege  to  mail  contractors,  be  and  the  same 
are  hereby  repealed." 

When  Wells,  Fargo  and  Go.  established  said  station  in  1866,  the 
'^ pre-emptive  privilege"  granted  to  mail  contractors  as  such  by  the  act 
of  1855  no  longer  existed,  and  it  does  not  appear  that  the  land  in  con- 
troversy had  been  reserved  as  a  mail  station  by  the  Secretary  of  the 
Interior  on  the  application  of  the  Post  Master  Oeneral,  as  provided  for 
iu  the  second  section  of  the  act  of  Jane  21,  1860. 

The  rights  of  the  railroad  company  are  determined  by  the  status  of 
the  land  at  the  point  of  time  wh^n  the  grant  attaches.  When  the  grant 
to  the  Central  Pacific  Eailroad  Company  attached  in  the  present  case 
(October  21, 1868),  the  claim  of  Wells,  Fargo  and  Co.  as  mail  contract- 
ors was  not  sach  as  to  except  the  land  therefrom,  and  it  does  not  appear 
that  it  fell  within  any  of  the  exceptions  named  in  the  granting  act. 

It  follows,  that  the  land,  having  passed  to  the  company  under  its 
grant,  the  application  of  Showell,  June  9, 1887,  to  enter  it  as  a  home- 
stead should  have  been  denied.    The  decision  of  your  office  is  reversed. 


PBAOnCE-BVTDBNCS*DESEBT  LAND  BKTBT. 

Boots  v.  Emerson. 

Irregnhirity  in  the  sabmisfiion  of  testimony  can  not  be  nr^i^ed  on  appeal  by  one  who 
after  snch  objection  proceeds  with  the  trial  and  submits  testimony  oh  his  own 
behalf. 

Laud  that  withoat  irrigation  will  produce  grass  in  paying  quantities  is  not  subject 
to  desert  entry. 

First  Assistant  Secretary  Cha/ndler  to  the  Commissioner  of  the  General 

Land  Office^  February  17, 1890. 

This  case  involves  the  SE.  \  of  SW.  |  and  NW.  i  of  SE.  i.  Sec.  28, 
T.  32  N.,  E.  75  W.,  Cheyenne  district,  Wyoming  Territory,  which  are, 
with  other  lands,  covered  by  the  desert  land  entry,  No.  1259,  of  Horace 
W.  Emerson,  made  January  21, 1884. 

On  January  26,  1885,  about  a  year  subsequent  to  said  desert  land 
entry,  George  H.  Roots  filed  an  affidavit,  setting  forth  ^<  that  he  was  an 
applicant  under  the  homestead  laws  for  entry  of"  a  certain  tract  of 
land  embracing  said  forty  acre  tracts  above  described;  ^Hhat  the 
greater  portion  of  said  land  lay  along  Big  Box  Elder  creek  and  was 
susceptible  of  cultivation  without  irrigation ;  that  hay  and  grass  could 
be  produced  on  said  land,  and  along  said  stream  there  was  a  growth  of 
large  cottonwood  and  box  elder  timber;  and  that  he  had  settled  upon 
said  "  tract  embraced  in  his  homestead  application  '^  on  or  about  Feb- 
ruary 25, 1884,  had  built  a  dwelling  and  made  other  valuable  improve- 
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mente  thereon,  and  had  resided  thereon  ever  since."  Thereupon  notice  of 
contest  was  issued  and  served  upon  Emerson,  '<  setting  the  hearing  before 
the  local  officers  at  Oheyenne  on  December  30, 1885,  and  directing  the  par- 
ties to  appear  before  a  duly  authorized  commissioner  at  Fort  Fetterman, 
and  furnish  testimony,  November  30,  1885."  It  having  been  learned 
that  the  commissioner  named  in  said  notice  would  be  absent  on  Novem- 
ber 30, 1886,  and  the  commission  as  notary  public  of  the  party  substi- 
tuted having  expired  before  that  day,  one  Samuel  Slaymaker,  a  justice 
of  the  peace,  was,  by  written  stipulation  of  the  parties,  authorized  to 
take  the  testimony  at  his  office,  in  Fort  Fetterman,  on  December  5, 
1885.  Pursuant  to  said  stipulation,  the  parties  appeared  in  person  and 
by  attorney  at  the  time  and  place  named  and  testimony  was  taken.  On 
December  30, 1885,  the  day  designated  in  the  notice  for  the  hearing  be- 
fore the  local  officers.  Boots  (contestant)  applied  to  examine  as  wit- 
nesses in  his  behalf  said  Slaymaker  (who  had  taken  the  testimony  under 
the  stipulation  of  the  parties)  and  two  others.  To  this  Emerson  (con- 
testee)  objected,  on  the  ground  <^  that  the  testimony  had  been  dosed  on 
the  part  of  the  contestee  before  said  Slaymaker,  and  especially  because 
the  witnesses  offered  were  present  at  the  taking  of  the  testimony.^ 
This  objection  was  overruled  by  the  local  officers,  and  Emerson  there- 
upon duly  excepted  to  said  ruling,  and,  also,  to  the  taking  of  the  testi- 
mony of  each  witness  as  called.  Said  witnesses  were,  however,  cross- 
examined  by  Emerson.  After  said  testimony  had  been  taken  by  the 
local  officers,  Emerson  filed  a  motion  to  "  strike  it  out,''  ^<  for  the  reason 
that  the  notice  of  hearing  required  the  testimony  in  the  case  to  be  taken 
before  an  officer  away  from  the  land  office,"  and  this  motion  was  also 
overruled.  The  case  was  then  <<  continued  by  consent  until  such  time 
as  counsel  should  agree  upon  for  further  hearing,"  and  July  24, 1886, 
having  been  agreed  upon  by  them,  the  hearing  was  on  that  day  resumed 
before  the  local  officers,  by  Emerson  (contestee)  introducing  and  exam- 
ining witnesses  in  rebuttal  of  the  testimony  taken  December  30, 1885, 
before  the  local  officers.  The  taking  of  testimony  was  thereupon  closed, 
and  the  local  officers  on  the  evidence  adduced  before  them,  in  connec- 
tion with  that  taken  before  Slaymaker,  found  that  said  forty  acre  tracts, 
as  to  which  the  entries  conflicted,  '^  embraced  a  considerable  quantity  of 
land  not  subject  to  entry  under  the  desert  land  act,"  and  recommended 
that  the  desert  land  entry  of  Emerson  <<  be  canceled  "  as  to  <*  said  sub- 
divisions." 

From  this  decision  Emerson  appealed,  and  your  office,  by  decision  of 
September  6, 1888,  held  that  the  local  officers  erred  in  overruling  his 
objection  to  the  introduction  of  evidence  by  Boots  before  them,  Decem- 
ber 30, 1885,  and  refusing  to  consider  any  testimony  except  that  taken 
before  Slaymaker^  found  thereon  that  the  allegations  of  the  affidavit  of 
contest  were  not  sustained.  The  case  is  now  before  this  Department 
on  appeal  by  Boots  from  your  office  decision. 

The  testimony  of  Slaymaker  for  the  contestant  could  not  be  taken  by 
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himself,  bat,  concciling  that  the  local  officers  erred  in  taking  the  tegti- 
mony  of  the  other  witnesses  introduced  before  them  December^,  1885, 
this  was  sach  an  error  or  irregularity  as  the  party  against  whom  it  was 
committed  might  waive.  '^  Illegality  in  a  proceeding  by  which  jarisdic- 
tion  is  to  be  obtained  is  in  no  case  waived,''  where  the  objection  of  the 
defendant  having  been  overruled,  he  'Ms  thereby  compelled  to  answer" 
(Harkness  v.  Hyde,  98  IT.  S.,  479 ;  Milne  v.  Dowling,  4  L.  D.,  378) ;  but 
the  error  under  consideration  is  not  of  that  character.  By  cross  exam- 
ining the  witnesses,  consenting  to  a  continuance  to  a  day  to  be  agreed 
upon,  and  by  subsequently  agreeing  upon  a  day  and  himself  on  that 
day  taking  testimony  in  rebuttal  of  that  to  which  he  had  objected,  the 
injury  (if  any)  resulting  to  him  from  the  error  was  cured,  and  he  must 
be  held  to  have  waived,  or  to  be  estopped  firom  further  insisting  upon, 
his  objection. 

Considering  the  testimony  taken  before  the  local  officers  in  connection 
with  that  originally  taken,  I  concur  in  the  finding  of  the  local  officers. 
I  am  of  the  opinion  said  testimony  shows  that  Box  Elder  creek  runs 
through  said  forty  acre  tracts  (see  circular,  June  27, 1887,  Sec.  1,  5  L. 
D.,  708),  and  the  overflow  thereupon  and  rains  at  certain  seasons  in  this 
particular  locality  are  sufficient  to  cause  said  tracts  to  produce  in  usual 
seasons,  without  artificial  irrigation,  hay  in  paying  quantities.  The 
witnesses  for  contestant  testify  positively  that  about  thirty-nine  acres 
of  said  two  forties  will  produce  from  a  half  to  a  ton  per  acre  of  hay  of 
the  value  of  about  fifteen  dollars  per  ton,  and  in  1884  there  was  cut  on 
about  twenty-four  acres  of  said  forties  sixteen  tons  of  hay.  (Freeman 
V.  Lind,  8  L.  D.,  163.) 

As  stated  by  the  local  officers,  the  testimony  of  contestee's  witnesses 
in  rebuttal  is  for  the  most  part  negative — as,  for  example,  that  they  did 
not  know  that  hay  was  cut  on  the  land  in  1884. 

The  decision  of  your  office  is  reversed,  and  it  is  directed  that  the 
desert  land  entry  of  Emerson  be  canceled  as  to  said  two  forty  acre 
tracts. 


WATBB  BIGHTS-HEaBBVATION. 

Huerfano  Valley  Ditch  and  Besebyoib  Co. 

SeoUons  2339  and  2340  of  the  EeTised  Statntes  do  not  authorize  the  Department  to 
reserve  land  for  the  conBtraotion  of  a  reservoir. 

Secretary  Noble  to  the  OammisHaner  of  the  General  Land  Offiee\  February 

12,  1890. 

I  have  before  me  the  appeal  of  the  Hnerfano  Valley  Ditch  and  Res- 
ervoir Company  from  yonr  office  decision  of  January  16, 1889,  denying 
its  petition  that  the  B.  J  SB.  J,  NB.  J  SB.  i,  Sec.  11,  W.  i  NE.  J,  W.  i 
SB.  J,  and  the  W.  J  Sec.  12,  T.  22  S.,  R.  63  W.,  Pueblo  district,  Colorado, 
be  reserved  from  entry  and  filing  in  order  that  they  may  construct 
thereon  a  reservoir. 
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By  its  said  petition  the  siiid  company  claims  to  be  ^^  a  corporation 
duly  organized  and  existing  under  the  laws  of  the  State  of  Colorado, 
having  the  right  and  authority  to  build  and  maintain  a  ditch  and  res- 
ervoir for  the  purpose  of  irrigation  in  the  county  of  Pueblo  and  State 
of  Colorado ;  that  a  part  of  the  irrigation  works  which  it  is  thus  author- 
ized to  construct  is  to  consist  of  a  reservoir  located  upon  the  above  de- 
scribed tracts  of  public  land;  that  ^'said  land  so  included  in  said 
reservoir  is  not  capable  of  cultivation,  except  by  means  of  water  con- 
veyed through  your  petitioner's  ditch,  and  is  of  very  little  value  unless 
said  ditch  shall  be  constructed : "  that  *Hhe  construction  of  said  ditch 
and  reservoir  will  render  a  large  tract  of  the  public  domain  valuable 
for  agricultural  purposes,  which  otherwise  could  not  be  cultivated, 
owing  to  its  distance  from  water  and  the  difficulty  of  conducting  water 
to  it."  Upon  these  grounds  the  petitioner  <<  prays  that  the  portion  of 
the  public  domain  included  within  the  boundaries  of  said  reservoir  may 
be  reserved  from  entry  by  settlers  and  may  be  marked  upon  the  plats 
of  your  office,  as  reserved,  under  the  provisions  of  sections  2339  and 
2340,  of  the  Revised  Statutes." 

Your  office,  by  the  decision  complained  of,  rejected  this  petition  on 
the  following  ground : — 

Neither  of  these  sections  contemplates  the  reservation  of  land  for  the  purpose  of 
constructing  ditches  or  reservoirs,  and,  while  a  company  organized  under  the  laws  of 
the  State  has  the  right  of  way  over  the  public  land  to  construct  such  ditches  and  res- 
ervoirs, they  must  do  so  without  injury  to  actual  prior  settlers  on  the  land,  or  be 
liable  to  the  party  injured  for  such  injury  or  damage.  There  being  no  authority  of 
law  for  a  reservation  for  the  purpose  named,  I  must  decline  to  grant  the  petition. 

In  this  conclusion  I  concur. 

The  sections  relied  upon  by  the  petitioner,  read  as  follows. — 

Sbc.  2339.  Whenever,  by  priority  of  possession,  righta  to  the  use  of  water  for  mining, 
agricultural,  manufacturing,  or  other  purposes,  have  vested  and  accrued,  and  the 
same  are  recognisEcd  and  acknowledged  by  the  local  customs,  laws,  and  the  decisions 
of  courts,  the  possessors  and  owners  of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same ;  and  the  right  of  way  for  the  construction  of  ditches  and  canalt 
for  the  purposes  herein  specified  is  acknowledged  and  confirmed ;  but  whenever  any 
person,  in  the  construction  of  any  ditch  or  canal,  injures  or  damages  the  possession 
of  any  settler  on  the  public  domain,  the  party  committing  such  injury  or  damage 
shall  be  liable  to  the  party  injured  for  such  injury  or  damage. 

Seo.  2340.  All  patents  granted,  or  pre-emption  or  homesteads  allowed,  shall  be 
subject  to  any  vested  and  accrued  water-rights,  or  rights  to  ditches  and  reservoirs 
used  in  connection  with  such  water-rights,  as  may  have  been  acquired  under  or  rec- 
ognized by  Vie  preceding  section. 

The  language  of  these  enactments  does  not  expressly  authorize  the 
<^ reservation  "  of  public  lands  in  anticipation  of  the  building  of  a  reser- 
voir, and  no  construction  giving  it  that  effect  seems  ever  to  have  been 
made. 

Yonr  said  office  decision  is  accordingly  affirmed. 
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MINING  CLAIM-LOCAL  BEOUIiATIONS— AMENDED  SUBVEY. 

Walter  C.  Ghilds. 

The  defect  in  a  mining  claim  oaosed  by  non- compliance  with  difltriot  regalations,  in 
the  matter  of  the  width  of  the  locatioQ,  and  record  notice  of  saoh  location,  is 
cured  by  a  formal  annalment  of  said  regulations  prior  to  the  allowance  of  the 
entry. 

An  amended  sarvey  may  be  allowed,  where,  through  an  error  of  the  deputy  surveyor, 
the  conuecting  lioe  is  incorrectly  located,  but  the  claim  is  sufficiently  -identified 
by  the  description  given,  and  good  faith  is  apparent. 

When  such  amended  survey  is  filed,  showing  the  connecting  line  actually  run  upon 
the  ground,  the  entry  may  be  referred  to  the  board  of  equitable  adjudication. 

Secretary  Noble  to  the  Oammissioner  of  the  General  Land  Office^  February 

12, 1890. 

The  claim  of  Walter  G.  Ghilds  upon  the  Stoetzer  Qaartz  Mine,  Gleu- 
coe  mining  district  Galaveras  Goanty,  Galiforuia,  is  located  in  section 
19,  T.  6  N.,  B.  l:J  E.,  M.  D.  M.,  Sacramento  land  district  Said  claim 
is  based  npon  a  ^^  relocation  "  for  one  thousand  five  hundred  by  six  hun- 
dred feet  made  by  one  A.  Lasey,  in  January  1881.  Ghilds  purchased 
this  relocation  in  October,  1881,  and  November  9, 1882,  filed  in  the  local 
office  an  application  for  patent  for  the  same. 

On  December  7, 1883,  a  judgment  sustaining  the  adverse  claim  of 
Henry  Krebs,  jr.,  transferee  of  James  Kane  for  one  hundred  and  thirty 
feet  along  the  western  end  of  the  said  Stoetzer  vein  or  lode  by  one  hun- 
dred and  fifty  feet  on  each  side  thereof,  was  rendered  by  the  superior 
court  of  Galaveras  county. 

On  December  28, 1883,  a  protest  (not  swore  to)  signed  <<  Henry  Erebs, 
jr.,  by  William  Grosby  his  attorney  "  against  the  issuance  of  said  patent 
to  Ghilds,  was  filed  in  the  local  office.  This  protest  set  out  that  Krebs 
was  the  owner  of  one  thousand  one  hundred  linear  feet  along  the  said 
<^  Stoetzer  "  vein  with  a  width  of  one  hundred  and  fifty  feet  on  each  side 
thereof  and  that  his  right  to  such  one  thousand  one  hundred  feet  ^'ac- 
crued after  said  Ghilds'  sixty  days  of  publication  herein  expired." 

It  was  further  alleged  in  said  protest  that  the  'location  under  which 
Ghilds'*^  sole  title is  derived"  is  void.  In  support  of  this  allega- 
tion reference  is  had  to  certain  findings  of  fact  and  conclusions  of  law 
by  the  said  court  as  shown  by  the  judgment  roll  filed  in  support  of  the 
said  adverse  claim  of  Krebs  for  one  hundred  and  thirty  feet  along  the 
west  end  of  the  vein  by  one  hundred  and  fifty  feet  on  each  side  thereof. 

Said  findings  and  conclusions  were  to  the  effect  inter  alia  that  the 
laws  and  regulations  of  the  Glencoe  mining  district  were  in  force  at  the 
date  of  said  judgment ;  that  under  such  laws,  a  mining  location  in  said 
district  was  limited  to  one  hundred  and  fifty  feet  on  each  side  of  the 
middle  of  the  vein  or  lode;  that  the  ^< notice  of  location"  posted  by 
Lasey,  under  whom  as  aforesaid  Ghilds'  claims,  has  never  been  recorded 
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with  the  mining  recorder  provided  for  said  district,  and  that  ^^said 
Lasey's  location  made  as  aforesaid  was  void." 

No  action  upon  said  protest  was  taken  by  the  local  office. 

The  survey  of  Ghilds  having  been  April  28, 18S4,  amended  (as  stated 
by  your  office)  so  as  '*  to  exclude  therefrom  a  portion,  one  hnndred  and 
thirty  feet  in  length,  at  the  west  end  of  the  claim  embracing  the  ground 
awarded  to  the  adverse  claimant,"  the  local  officers  on  May  22, 1881, 
allowed  mineral  entry  No.  969  in  favor  of  Ghilds  for  his  claim  as 
amended. 

The  said  Krebs  alleging  that  Childs  has  failed  to  comply  with  the 
law,  appealed  to  your  office  from  the  action  of  the  local  office  in  allow- 
ing the  latter's  entry. 

After  an  examination  of  the  papers  filed  with  said  entry  your  office 
on  June  II,  1888,  held  the  protest  mentioned  to  be  irregular  in  that  it 
was  not  sworn  to  by  Krebs,  but  found  the  entry  of  Ghilds  to  be  void  as 
to  the  excess  of  the  width  allowed  by  the  said  regulations  of  the  Glencoe 
district  and  required  the  same  to  be  so  amended  ^^  as  to  exclude  the 
ground  in  excess  of  one  hundred  and  fifty  feet  on  each  side  of  the  vein 
or  lode." 

It  further  appearing  that  an  error  had  been  made  in  the  line  coonect- 
ing  the  claim  of  Ghilds  with  a  corner  of  the  public  survey  ^^  whereby 
the  position  of  the  claim  as  published  and  as  applied  for  differ  materi- 
ally from  that  as  it  actually  exists  on  the  ground,"  your  office  by  the 
same  decision  required  <^  the  claimant  after  the  survey  has  been  prop- 
erly amended  as  to  the  width  of  the  claim  and  as  to  the  connection 
with  a  corner  of  the  public  survey,  to  publish  under  the  direction  of 
the  register  a  supplemental  notice  of  his  application  for  patent  for  the 
statutory  period." 

Thereupon  Ghilds  by  his  attorneys  filed  a  motion  asking  a  review  of 
your  said  office  decision.  With  the  said  motion  was  filed  a  certificate 
by  the  county  recorder  of  Galaveras  county,  showing  that  at  a  meeting 
of  the  miners  of  Glencoe  mining  district,  held  March  10, 1884,  the  of- 
fice of  local  recorder  of  said  district  was  abolished  and  that  all  district 
mining  laws  not  in  conformity  with  the  general  mining  laws  of  the 
United  States  were  abolished,  and  that  the  local  records  were  ordered 
sent  to  the  county  recorder,  and  that  the  records  of  said  mining  dis- 
trict were  in  the  possession  of  the  county  recorder  in  who.se  office  was 
recorded  a  copy  of  the  proceedings  of  the  above  meeting.  An  affidavit 
by  one  Gillespy  was  also  filed  in  support  of  said  motion.  This  affidavit 
set  out  that  in  1881  and  prior  to  the  Stoetzer  location,  he  (Gillespy) 
had,  with  others  ^^  who  has  for  years  resided  in  the  district"  made  sev- 
eral quartz  locations  of  the  full  legal  dimensions  of  fifteen  hundred  by 
six  hundred  feet;^that  no  reference  was  had  to  any  local  laws  which 
were  then  and  up  to  the  dat«  of  their  formal  abolishment  practically 
obsolete  and  that  it  was  the  custom  <*  to  send  all  location  notices  to  San 
Andreas  (the  county  seat)  for  recording  instead  of  recording  locally." 
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The  said  motion  for  review  was  denied  by  yoor  office  decision  of 
September  27, 1887.  The  appeal  of  Ohilds  from  both  of  the  said  de- 
cisions of  yonr  office  brings  the  case  here. 

Ko  appeal  has  been  taken  by  the  said  Krebs  from  the  stated  finding 
of  yoor  office  that  his  protest  was  irregalar. 

The  claim  set  up  by  Krebs  in  said  protest  has  therefore  not  been  con- 
sidered. 

Together  with  their  argument  for  the  appellant  counsel  file,  the  affi- 
davit of  seven  persons  to  the  effect  that  they  are  and  have  been  for 
years  residents  of  the  Glencoe  mining  district ;  that  they  are  practical 
miners  and  acquainted  with  the  laws  and  regulations  of  said  district ; 
that  since  the  ^'  mining  law  of  May  10, 1872,  came  into  force  no  attention 
has  been  paid  to  any  local  law  ....  and  all  mining  claims  located 
since  were  for  fifteen  hundred  feet  in  length  aloug  the  lode  with  surface 
ground  adjoining  six  hundred  feet  in  width.'' 

Thus  it  appears  that  the  affidavits  filed  as  stated  to  show  that  the 
mining  laws  and  regulations  of  the  Glencoe  district  had  fallen  into  dis- 
use, are  in  conflict  with  the  said  finding  of  the  court  that  such  laws 
and  regulations  were  in  force  at  the  date  of  the  judgment  (December  7, 
1883)  referred  to.  This,  however,  is  not.  material.  Any  defect  in  the 
claim  caused  by  non-compliance  with  the  district  regulations,  either 
through  excessive  width  of  location  or  failure  to  locally  record  the  notice 
thereof,  was  cured  .by  the  formal  annulment  of  the  said  local  laws,  prior 
to  the  entry  of  Ghilds.  The  claim  of  Krebs  for  eleven  hundred  linear 
feet  etc,  being  as  stated  eliminated  from  the  case  and  no  other  adverse 
claim  having  intervened  I  can  see  no  reason  for  disturbing  the  entry  as 
allowed  by  the  local  office. 

It  is  true  that  the  court  held  the  location  upon  which  said  entry  is 
based  to  be  void.  But  that  part  of  the  said  location  which  was  in- 
volved in  the  controversy  wherein  such  conclusion  was  reached  has 
been  excluded  from  appellant's  claim  by  the  amended  survey  thereto- 
fore mentioned.  The  claim  as  it  now  stands  was  not  before  the  court 
at  th^^time  of  its  conclusion  that  said  '^  location"  was  void  and  was  not 
affected  by  the  judgment  rendered.  Moreover  the  '^conclusion"  that 
said  location  was  void  was  based  upon  the  non-observance  of  the  said 
local  laws.  These  laws  having  been  repealed  prior  to  the  entry  of 
Ghilds,  it  is  unnecessary  for  me  to  discuss  the  effect  of  such  conclusion. 

In  view  of  the  foregoing  I  can  see  no  occasion  for  reforming  the 
boundaries  of  the  claim  as  now  presented. 

The  action  of  your  office  in  requiring  the  amendment  of  Ohilds'  claim 
so  as  to  exclude  the  ground  in  excess  of  one  hundred  and  fifty  feet  on 
each  side  of  the  vein  or  lode,  is  accordingly  reversed. 

The  error  in  the  line  connecting  the  appellant's  claim  with  the  public 
survey  is  apparently  shown  by  a  report  dated  January  26,  1884,  and 
sworn  to  by  A.  Lasey,  U.  S.  D.  M.  surveyor.  This  report  is  annexed 
to  the  appellant/s  letter  of  the  same  date  to  your  office  asking  an  offi- 
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cial  correction  of  the  lines  connecting  this  and  other  adjacent  claims 
owned  by  him  (Ghilds)  with  the  public  survey. 

The  field  notes  and  diagram  comprised  in  said  report^show  the  course 
and  distance  of  the  line  connecting  the  ^^  initial "  point  i.  e.^  the  centre 
of  the  western  end  line  of  the  claimant's  first  survey  with  said  quarter 
section  corner,  were  in  Ghilds'  application  for  patent  erroneously  stated 
as  south  470  E.,  14.75  chains,  and  that  the  same  should  have  been  south 
3704  B.,  17.66  chains. 

It  appears,  however,  that  all  the  proceedings  prior  to  entry  had  ref- 
erence to  the  ground  now  claimed  and  sought  to  be  patented ;  that  the 
plats  and  notice  were  posted  upon  the  claim  as  defined  by  the  improve- 
ments and  corner  monuments  and  that  (it  having  been  adversed)  the 
location  of  the  claim  was  sufficiently  accurately  established  and  identic 
fied  by  the  description  given. 

The  good  faith  of  the  entryman  has  not  been  questioned  and  the  error 
in  running  the  said  connecting  line  was  made  by  a  deputy  mineral  sur- 
veyor, a  government  officer. 

The  locus  of  the  claim  having  thus  been  sufficiently  shown,  I  can  see 
no  reason  in  the  premises  for  new  publication  posting,  and  proof. 

The  case  at  bar  is  similar  to  that  of  the  Yeta  Grand  Lode  (6  lu  D., 
718).  In  that  case  as  in  this  the  line  connecting  the  claim  with  the 
public  surveys  was,  through  the  error  of  the  deputy  mineral  surveyor, 
incorrectly  located  but  the  claim  involved  was  sufficiently  identified  by 
the  description  given  and  good  faith  was  apparent. 

From  the  record  before  me  it  further  appears  that  (as  in  the  case  cited) 
a  connection  between  the  public  surveys  and  the  entryman's  amended 
survey  ^^  was  not  established  by  actual  measurement  on  the  ground." 

In  accordance,  therefore,  with  the  ruling  in  the  case  cited,  the  entry- 
man  should  be  allowed  say  ninety  days  from  notice  hereof  within  which 
to  furnish  an  amended  survey  showing  said  connecting  line  actually 
run  upon  the  surface  of  the  ground  and  an  application  for  reference  of 
the  entry  to  the  board  of  equitable  adjudication. 

The  decision  appealed  from  is  accordingly  modified  and  your^ffice 
will  be  governed  by  the  foregoing  in  the  disposition  of  the  case. 


BAILBOAD  GRANT-INDEMNITY  SELECTION. 

Iowa  Kailboad  Land  Go.  v.  Ebtel. 

Under  the  act  of  June  2,  1864,  the  right  of  the  company  to  even  sections  within  the 
six  mile  limits  of  the  grant  of  May  15,  1856,  does  not  attach  nutii  selection,  and 
the  right  of  selection  can  not  be  exercised  nntil  after  definite  location  of  the 
modified  line  of  road. 

Secretary  Nohle  to  the  Oammissioner  of  the  General  Land  Office^  February 

17, 1890. 

This  is  an  appeal  filed  by  the  Iowa  Railroad  Land  Gompany,  suc- 
cessors in  interest  of  the  Gedar  Rapids  and  Missoari  River  Railroad 
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Company,  from  the  decision  of  your  office  of  May  2, 1888,  rejecting  the 
Claim  of  said  company  to  the  W.  i  SW.  i  Sec.  6  T.  84,  B.  43  W.,  Des 
Moines,  Iowa. 

The  act  of  Ck>ngre88  of  May  15, 1856  (11  Stat.,  9)  made  a  grant  of 
lands  to  the  State  of  Iowa  to  aid  in  the  bnilding  of  fonr  principal  roads 
in  said  State.  One  of  the  roads  provided  for  was  ^'from  Lyons  City 
northwesterly  to  a  point  of  intersection  with  the  main  line  of  the  Iowa 
Central  Air  Line  Eailroad,  near  Maqnoketa  thence  on  said  main  line 
running  as  near  as  practicable  to  the  42d  parallel  across  said  State  to 
the  Missonri  Biver."  The  grant  was  of  every  alternate  section  of  land 
designated  by  odd  numbers  for  six  sections  in  width  on  each  side  of 
each  of  said  roads,"  with  a  provision  for  selecting  indemnity  lands 
within  fifteen  miles  of  said  road  in  lien  of  such  odd  sections  within  the 
six  mile  limit,  as  the  United  States  may  have  sold^  or  to  which  preemp- 
tion  rights  may  have  attached  at  date  of  definite  location.  The  grant 
for  this  road  was  conferred  by  the  State  upon  the  Iowa  Central  Air 
Line  Bailroad  Company,  which  located  its  road  so  as  to  touch  the  Mis- 
souri river  at  a  point  n^ar  the  town  of  Onawa,  in  Monona  county.  The 
map  of  definite  location  was  filed  in  the  Oeneral  Land  Office  October 
13, 1856,  and  embraced  within  its  limits  the  land  in  controversy.  This 
company  failed  to  construct  the  roadj  and  the  State  thereupon  resumed 
control  of  the  grant  and  subsequently  conferred  it  upon  the  Cedar 
Ilapids  and  Missouri  Biver  Bailroad  Company. 

This  company  having  constructed  the  road  west  of  Cedar  Bapids  on 
the  designated  line  as  far  as  the  town  of  Nevada,  a  distance  of  one 
hundred  miles,  and  it  having  become  apparent  that  a  better  line  to 
the  Missouri  Biver  coald  be  had  from  the  point  to  which  the  road 
had  been  constructed,  the  act  of  June  2,  1864  (13  Stat.,  95)  authorized 
the  Cedar  Bapids  and  Missouri  Bailroad  Company  '<  to  modify  or  change 
the  location  of  the  uncompleted  portion  of  its  line  as  shown  by  the 
map  thereof  now  on  file  in  the  General  Land  Office  of  the  United  States, 
80  as  to  secure  abetter  and  more  expeditious  line  to  the  Missouri  Biver, 
and  to  a  connection  with  the  Iowa  branch  of  the  Union  Pacific  Bail- 
road," and  provides  that  said  company  ^^  shall  be  entitled,  for  such 
modified  line,  to  the  same  lands,  and  to  the  same  amount  of  lands  per 
mile  as  originally  granted  to  aid  in  the  construction  of  its  main  line, 
subject  to  the  conditions  and  forfeiture  mentioned  in  the  original  grant, 
and,  for  the  said  purpose,  right  of  way  through  the  public  lauds  of  the 
United  States,  is  hereby  granted  to  said  company." 

The  act  further  provided  that  whenever  the  modified  line  shall  have 
been  established,  or  the  connecting  line  located,  and  the  map  of  defi- 
nite location  of  the  modified  line  and  connecting  branch  filed  in  the 
General  Land  Office — 

The  Secretary  of  the  Interior  shall  reserve  and  cause  to  he  certified  and  oanveyed  to  said 
compaDj  fh>m  time  to  time,  as  the  work  progresses  on  the  main  line,  oat  of  any 
pnblio  lands  now  belonging  to  the  United  States,  not  sold,  reservodi  or  otherwise 
14639— VOL  10 12 
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disposed  of,  or  to  which  a  pre-emption  right  or  right  of  homestead  settlement  has 
not  attached,  and  on  which  a  bona  fide  settlement  and  improvement  has  not  been 
made  under  color  of  title  derived -from  the  United  States  or  from  the  State  of  Iowa, 
within  lifteen  miles  of  the  original  main  line  an  amount  of  land  equal  to  that  orig- 
inally authorized  to  be  granted  to  aid  in  the  construction  of  the  said  road  by  the  act 
to  which  this  is  an  amendment.  And  if  the  amount  of  land  per  mile  granted,  or  in- 
tended to  be  granted  by  the  original  act,  to  aid  in  the  construction  of  said  railroad, 
shall  not  be  found  within  the  limits  of  the  fifteen  miles  therein  prescribed,  then  such 
selection  may  be  made  along  said  modified  line  and  connecting  branch  within  twenty 
miles  thereof. 

In  the  case  of  Oedar  Bapids  Bailroad  Oompany  v.  Herring  (110  IT.  S., 
27)  the  court  in  constraiug  this  act  said  that  the  purpose  of  the  enact- 
meut  was — 

To  authorize  the  company  to  change  the  location  of  its  road  yet  to  be  oonstmcted 

west  of  Cedar  Bapids  for  its  convenience To  adjust  the  amount  of 

lands,  to  which  the  company  would  be  entitled  under  this  new  order  of  things,  and 
to  enlarge  the  source  from  which  selections  might  be  made  for  the  loss  of  that  not 
found  in  place. 

The  quantity  of  the  grant  was  to  be  determined  by  the  length  of  the 
modified  line  as  constructed,  but  to  satisfy  this  quantity  the  company 
is  entitled  to  all  the  odd  sections  within  the  six  mile  limit  of  the  line  as 
originally  located,  which  had  not  been  sold  or  to  which  the  right  of  pre- 
emption had  not  attached  when  the  line  of  road  was  definitely  fixed,  so 
far  as  may  be  necessary  to  supply  the  quantity  to  which  the  company 
is  entitled  for  the  constructed  line,  and  in  lieu  of  the  odd  sections  within 
said  limits  previously  disposed  of  or  to  which  the  right  of  pre-emp- 
tion had  attached  at  the  date  of  definite  location,  and  to  satisfy  the 
deficiency  in  quantity,  the  company  is  entitled  to  select  first  finom  all 
the  lands  within  the  fifteen  mile  limits  of  the  original  line, 

and  if  the  amount  of  land  per  mile  granted  or  intended  to  be  granted  by  the  original 
act  to  aid  in  the  construction  of  said  railroad  shall  not  be  found  within  the  limits  of 
the  fifteen  miles  therein  prescribed,  then  such  selections  may  be  made  along  said 
modified  line  and  connecting  branch  within  twenty  miles  thereof. 

This  grant  has  been  so  clearly  construed  by  the  supreme  court  in  the 
case  of  the  Cedar  Bapids  and  Missouri  Eiver  B.  B.  Co.,  v.  Herring,  ««* 
pra^  and  in  the  case  of  the  Iowa  B.  B.  Land  Oompany  (9  L.  D.,  370), 
that  there  can  be  no  doubt  as  to  the  source  fi*om  which  selections  can 
be  made  or  as  to  the  time  when  the  company's  right  attached  to  any 
particular  or  specified  tract  of  land.  The  ruling  of  the  supreme  court 
in  the  case  above  cited  is  that  the  odd  sections  within  the  six  mile  limit 
of  the  old  line  became  vested  in  the  State  for  the  benefit  of  the  road 
when  that  line  was  definitely  located  and  they  became  part  of  the  new 
grant  to  the  Cedar  Bapids  and  Missouri  Biver  B.  B.  Co. ;  bat  as  to 
lands  to  be  selected  in  lieu  of  those  which  had  been  sold,  reserved  or 
otherwise  disposed  of  etc.,  the  court  say — ^<  These  latter,  unlike  the  odd 
numbers  within  the  six  mile  limit,  are  not  ascertained  and  made  spe- 
cific by  the  protraction  of  the  established  line  through  the  maps  of  the 
public  lands.    They  are  not,  and  can  not  be  specific  until  the  granteetf 
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right  of  selectiou  has  been  exercised."  Again — *'  It  is  only  when  the 
line  and  ronte  of  the  roads  are  definitely  fixed  that  any  right  of  selec- 
tion exists."  With  reference  to  the  source  from  which  these  selections 
are  to  be  made,  the  court  say  that  the  act  of  June  2, 1864,  enlarged  the 
grant  '^  by  declaring  that  dU  the  sections  within  the  fifteen  mile  limit 
sImII  be  subject  to  such  selection  on  the  same  terms  on  which  only  alter- 
nate seetions  could  previously  be  selected;  and  if  this  limit,  which 
had  exdusive  reference  to  the  line  first  located,  did  not  satisfy  tbe  grant, 
then  selection  could  be  made  within  twenty  miles  of  the  new  line." 

The  tract  in  controversy  is  an  even  section  within  the  six  mile  limit 
of  the  original  line  as  shown  by  map  of  definite  location  filed  October 
13, 1856,  and  hence  under  the  ruling  of  the  supreme  court  above  re- 
ferred to,  the  right  of  the  company  did  not  attach  until  after  selection 
had  been  made,  and  no  right  of  selection  could  be  exercised  until  the 
modified  line  was  definitely  located. 

Samuel  G.  King  made  homestead  entry  of  the  tract  August  17, 1866, 
which  was  canceled  February  25,  1868.  Wentel  Ertel  the  appellee, 
made  homestead  entry  on  the  same  tract  March  3, 1868,  upon  which 
final  certificate  issued  February  18, 1875.  The  railroad  company  se- 
lected the  land  March  16, 1876.  Your  office  by  decision  of  August  13, 
1880,  rejected  the  claim  of  Brtel  upon  the  ground  that  the  right  of  the 
company  attached  June  2, 1864,  the  date  of  the  grant,  bnt  the  entry 
was  allowed  to  stand  to  await  the  adjustment  of  the  railroad  grant,  and 
was  intact  upon  the  records  when  your  office  by  decision  of  May  2, 1888, 
took  up  the  case,  revoked  the  decision  of  August  13,  1880,  rejected  the 
claim  of  the  company,  and  directed  that  if  the  decision  should  become 
final  further  action  will  be  taken  upon  the  entry'  of  Ertel  looking  to  its 
final  disposal.  From  this  action  the  company  appealed  alleging  the 
following  grounds  of  error : 

1.  Id  reviewing,  reooDaidering,  and  revokiog  his  prodeoeflsora  decision  of  October . 
13,  1880. 

8.  In  not  finding  and  holding  that  said  land  was  vacant  at  the  date  the  right  of 
said  railroad  company  attached,  and  also  at  the  date  of  the  withdrawal  for  its 
benefit. 

3.  In  not  finding  and  holding  that  the  entries  of  King  and  Ertel  in  said  decision 
referred  to  were  illegal  and  void. 

4.  In  finding  and  holding  that  the  case  is  ruled  or  governed  adversely  to  the  rights 
of  this  appellant  by  anything  contained  in  the  decision  in  Railroad  Company  i).  Her- 
ring ^  al.,  110  U.  S.,  *27. 

5.  In  nyecting  the  claim  of  the  railroad  company  to  said  laud. 

Whether  Commissioner  Stockslager  had  or  had  not  jurisdiction  and 
authority  to  revoke  the  decision  of  Commissioner  Williamson,  of  August 
13, 1880,  is  immaterial,  as  the  case  is  now  before  the  Department  on  ap- 
peal, and  the  act  of  March  3, 1887  directs  the  Secretary  tore-adjudicate 
all  cases  where  an  entry  has  been  erroneously  canceled  on  account  of  any 
railroad  grant  or  withdrawal  of  lands  from  market,  and  to  re-instate  such 
settler  in  all  his  rights. 
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The  remaining  grounds  present  the  question  whether  the  rights  of 
the  railroad  company  attached  to  this  particolar  tract  prior  to  the 
entry  of  Ertel. 

The  act  of  Jane  2,  1864,  provided  that  whenever  the  modified  line 
**  shall  have  been  established,  or  snch  connecting  line  located, "  the 
company  "  shall  file  in  the  General  Land  OfiQce  of  the  United  States  a 
mapdefinitely  showingsnch  modified  line,  and  sach  connecting  branch, " 
and  thereupon  the  Secretary  shall  reserve  the  public  lands  on  the  main 
line  within  the  fifteen  mile  limit  of  the  original  main  line  not  sold  etc, 
^<  or  to  which  a  pre-emption  right  or  right  of  homestead  settlement  had 
not  attached.  ^  While  part  of  the  line  was  located  in  1865,  the  map  of 
definite  location  of  the  entire  line  was  not  filed  until  December  1, 1867. 
Until  this  entire  line  was  established  and  the  map  showing  such  defi- 
nite location  was  filed  in  the  General  Land  Office,  there  was  no  author- 
ity in  the  Secretary  to  withdraiqr  these  lands  because  the  direction  in 
the  act — that  when  the  line  is  established  and  definitely  located  the 
Secretary  shall  reserve  the  lands — is  an  implied  prohibition  against  the 
power  to  withdraw  or  reserve  them  before  that  time,  and  the  with* 
drawal  of  the  Secretary  when  properly  made  could  not  operate  upon 
land  to  which  a  homestead  right  had  attached,  but  such  lands  were 
expressly  excluded  therefrom  by  the  terms  of  the  act. 

This  case  is  directly  ruled  and  governed  by  the  decision' of  the  su- 
preme court  in  the  case  of  Cedar  Eapids  and  Missouri  Biver  B.  B.  Co., 
V,  Herring,  supra^  in  which  the  court  say — 

It  was  during  this  delay  of  three  years  and  a  half  that  the  entries  were  made  ander 
which  defendants  hold  the  laud  and  acquired  the  legal  title,  except  in  a  single  in- 
stance, made  January  4tb,  1866,  before  any  action  of  the  Secretary  could  be  had  to 
withdraw  the  lands,  and  it  was  not  until  March  I6th,  1876,  that  any  of  the  lands  in 
controyersy  were  selected  by  the  company ;  an  average  of  ten  years  after  the  rights 
of  defendants  had  vested.  We  are  of  opinion  that  the  defendants  had  the  right  to 
do  this  in  regard  to  any  but  the  odd  sections  within  the  six  mile  limit;  that  there 
was  no  contract  between  the  United  States  and  plaintiff  which  forbade  it.  No  right 
existed  in  plaintiff  to  all  these  lands,  or  to  any  specific  sections  of  them,  dnrinff  this 
period.  No  obligation  of  the  government  to  withdraw  them  from  sale  arose  until 
plaintiff  filed  a  map,  definitely  showing  the  entire  line  of  its  road,  in  the  General 
Land  Office. 

The  entry  of  King,  made  Angast  17, 1866,  excepted  this  tract  from 
any  withdrawal  that  may  have  been  made,  and  the  entry  of  Ertel  hav- 
ing been  made  prior  to  the  selection  by  the  company,  his  right  was  su- 
perior to  that  of  the  company,  and  yoqr  decision  is  therefore  affirmed. 
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PRACTICE— AFFIDAVIT  OF  CONTBST—AMENDMBHT. 

Habtley  V.  YouNa. 

An  affidavit  of  contest  mast  show  the  coniinnance  of  the  default  alleged ;  bat  leave 
to  amend  may  be  given  where  the  complamt  is  defective  in  this  particular. 

An  objection  to  an  affidavit  of  contest  is  not  waived  by  going  to  trial  after  such  ob- 
jection is  overmled. 

First  Asifi^tant  Secretary  Chandler  to  the  GommisHoner  of  the  Oeneral 

Land  Office^  February  17, 1890. 

I  have  considered  the  appeal  of  Charles  P.  Hartley  from  the  decision 
of  yoar  office  dated  Angast  31, 1888,  in  the  case  of  said  Hartley  v.  Will- 
iam O.  H.  Young,  involving  the  lattec's  timber  caltnre  entry  No.  453, 
Boise  Oity  land  district,  Idaho. 

On  January  10, 1883,  Yonng  made  said  timber  culture  entry  for  the 
E.  5  ISTE.  4  and  SW.  J  NE.  J  NW.  i  SE.  i  of  section  22,  T.  4  N.,  E.  3  W., 
in  said  district;  and  on  August  23rd  same  year,  he  personally  appeared 
at  the  local  office  and  filed  a  relinquishment  to  the  NW.  |  SE.  |  of  said 
tract. 

On  April  30, 1886,  Hartley  initiated  a  contest  against  said  entry  al- 
leging as  follows,  viz : 

That  the  siid  William  C.  H.  Tonug  did  not  plow,  nor  break,  nor  oanse  to  be 
plowed  or  broken  three  and  three-fourths  acres  of  the  said  tract  daring  the  first 
year  as  required  by  law ;  that  daring  the  second  year  he  did  not  cultivate  to  crop  or 
otherwise  three  and  three-fnnrths  acres  of  that  said  tract  as  required  by  law  nor  any 
part  thereof;  that  during  the  third  year  he  did  not  cnltiyate  to  crop  or  otherwise 
three  and  three-fourths  acres  of  the  said  tract  as  required  by  law,  nor  plant  to  trees, 
seeds,  or  cuttings  three  and  three-fourths  acres  ot  said  tract  as  required  by  law ;  that 
he  did  not  properly  care  for  and  protect  trees,  seeds  and  cuttings  planted  upon  the 
said  tract  of  land  as  required  by  law,  and  that  there  were  no  trees,  seeds  or  cuttings 
growing  npon  said  tract  of  land  as  required  by  law  on  the  10th  day  of  January  1886, 
as  required  by  law. 

A  bearing  was  ordered  and  set  for  June  7, 1886,  at  which  time  both 
appeared  in  x>erson  and  by  their  respective  counsel.  Claimant  moved  to 
dismiss  the  contest  upon  the  ground 

of  insufficiency  of  affidavit  and  notice  of  contest.  The  notice  does  not  claim  to 
contest  for  failure  to  comply  with  the  timber  culture  act  at  time  of  initiating 
contest,  but  claims  there  was  a  forfeiture  on  the  10th  day  of  January  1886.  This  con- 
test was  initiated  by  filing  affidavit  for  contest  and  issuing  notice  thereof  April  30, 
1886. 

The  register  and  receiver  overruled  the  motion  on  the  ground  <^that 
non-compliance  during  the  third  year  can  not  be  cured,''  whereupon 
witnesses  were  sworn  and  testified  on  behalf  of  the  respective  parties 
and  the  local  officers  found  in  favor  of  contestant  and  recommended  the 
cancellation  of  said  entry. 
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On  September  13,  1886,  claimant  appealed,  alleging  the  following 
grounds  of  error,  viz : 

Ist.  In  overrnling  contestee's  motion  to  dismiss  the  contest. 

2nd.  In  finding  that  the  evidence  was  conflicting  and  contradictory 
as  to  the  plowing  and  planting. 

3rd.  In  finding  that  there  was  a  non-compliance  with  the  timber  cult- 
ure law  by  the  contestee  in  the  cultivation  and  protection  of  the  tim- 
ber. 

On  August  31, 1888,  your  office  decided  that  ^'  the  affidavit  of  contest 
as  also  the  notice  to  the  en  try  man,  is  defective,  in  not  charging  the 
continuance  of  the  alleged  defaults  up  to  the  date  of  its  filing  (3  L.  D., 
372),"  and  dismissed  the  proceedings  had  from  the  time  of  filing  said 
motion  to  dismiss ;  but  allowed  contestant  thirty  days  in  which  to  amend 
his  affidavit  for  contest  if  he  desired  to  do  so,  otherwise  his  contest 
should  stand  dismissed. 

On  November  3, 1888,  contestant  appealed  to  this  Department,  al- 
leging the  following  specifications  of  error,  viz : 

Ist.  In  requiring  the  amendment  of  Hartley's  contest  affidavit. 

2d.  In  holding  that  when  the  defendant  goes  to  trial  and  submits  testimony  npoa 
the  charges  contained  in  a  defective  affidavit,  he  does  not  thereby  waive  objection  to 
•noh  affidavit. 

The  first  objection  is  without  merit.  The  contest  affidavit  was  clearly 
defective  in  that  it  failed  to  allege  the  continuance  of  the  defaultcharged 
up  to  the  date  of  the  making  and  filing  thereof.  Worthington  v.  Wat- 
son (2  L.  D.,  301} ;  Parker  v.  Castle  (4  L.  D.,  84) ;  Eddy  v.  England  (6 
L.  D.,  530). 

The  affidavit  being  thus  defective,  the  most  that  could  be  accorded 
the  contestant  was  leave  to  amend. 

The  position  taken  by  appellant  in  his  second  specification  of  error 
can  not  be  sustained.  The  entryman  presented  his  objections  to  the 
affidavit  of  contest  at  the  first  opportunity  offered  him  and  has  ever 
since  insisted  upon  the  sufficiency  of  such  objections.  Those  objections 
were  properly  considered  in  your  office,  and  the  conclusion  reached  by 
you  is  concurred  in.  I  think,  however,  if  the  contestant  elects  to 
amend  his  affidavit  for  contest  within  thirty  days  from  notice  of  this 
decision,  that  the  case  should  be  tried  de  novoj  rather  than  from  the 
condition  of  the  case  at  the  time  the  motion  to  dismiss  the  contest  was 
filed.  For  the  reasons  herein  given,  the  decision  appealed  from  is  af- 
firmed with  this  modification. 
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FINAIj  PBOOF  PBOCEEDIKOS^EQUITABIiE  ADJTDICATION. 

Frank  L.  Mease. 

An  entry  aHowed  on  final  proof  taken  before  an  officer  not  antborized  by  statute  to 
act  in  snob  proceedings,  may  be  sent  to  tbe  board  of  equitable  adjudication,  if 
SMd  proof  is  otherwise  regular. 

In  the  absence  of  protest,  or  adverse  claim,  supplemental  eyideuce  may  be  submitted 
where  final  proof  is  found  insufficient,  and  bad  faith  is  not  apparent. 

Seortiary  Noble  to  ike  Oommiesioner  of  the  General  Land  Office^  February 

17, 1890. 

I  have  considered  the  appeal  of  Frank  L.  Mease  from  the  decision  of 
your  ofiSce,  dated  Jaly  15, 1887,  requiring  him  to  make  new  proof,  after 
new  pablication,  npon  his  pre-emption  cash  entry  No.  13,074,  of  the  S W. 
i  of  Sec  26,  T.  105  K,  B.  161  W.,  Mitchell,  Dakota,  land  district. 

On  April  11, 1887,  your  office  rejected  the  final  proof  made  by  said 
Mease  on  October  11,  1884,  'because  it  was  made  before  the  probate 
judge  of  Sanborn  county,  in  which  the  land  is  situated,  and  required 
the  pre-emptor  to  fiimish  a  new  affidavit  showing  continuous  residence 
on  his  claim  firOm  the  date  of  making  proof  to  date  of  entry,  and  that 
he  did  not  alienate  his  land  prior  to  date  of  entry. 

The  final  proof  was  made  as  advertised,  and  shows  that  the  pre- 
emptor,  a  single  man,  was  duly  qualified  to  make  said  entry  ^  that  he 
settled  upon  said  land  on  December  1, 1883,  and  continued  to  reside 
thereon  up  to  the  date  of  his  final  proof;  that  his  improvements  con- 
sist of  a  house,  well,  and  five  acres  of  breaking,  valued  at  t50.  The 
local  officers  approved  the  final  proof,  and  on  October  27,  issued  final 
certificates  for  the  land. 

On  June  20, 1887,  the  local  officers  forwarded  to  your  office  the  affida- 
vit of  said  Mease,  duly  corroborated,  in  which  he  swears  ^<that  he  con- 
tinued his  residence  upon  said  tract,  and  did  not  alienate  any  part 
thereof  until  after  said  entry  became  of  record,  October  27, 1884."  On 
July  15, 1887,  youi  office  acknowledged  the  receipt  of  said  affidavit, 
and  a^in  required  new  proof  and  new  publication,  for  the  reason  that 
<<  the  improvements  are  not  deemed  sufficient  to  show  good  faith." 

No  question  was  raised  by  your  office  as  to  the  good  faith  of  the 
claimant  in  its  decision  of  April  11,  1887,  and  the  objection,  namely, 
that  the  final  proof  was  made  before  the  probate  judge,  if  that  were  all, 
could  be  obviated  by  sending  the  entry  to  the  board  of  equitable  adju- 
dication, under  the  appropriate  rule.    Sylvester  Gardner  (8  L.  D.  483). 

But  your  office  decision  of  July  15, 1887,  holds  that  the  improvements 
as  shown  by  the  final  proof,  ^'  are  not  deemed  sufficient  to  show  good 
faith  on  the  part  of  claimant,  and  require  new  proof  and  new  publica- 
tion. Hfo  objection  was  made  by  your  office,  in  its  first  decision  as  to 
the  sufficiency  of  the  proofl  There  was  no  adverse  claim  and  no  pro- 
test.   It  is  true  the  improvements  are   meagre  and  no  explanation  is 
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given  therefor  by  the  claimant.  But  it  does  riot  appear  affirmatively 
that  he  has  acted  in  bad  faith,  and,  while  the  proof  does  not  warrant  the 
passing  of  said  entry  to  patent^  the  claimant,  in  my  judgment,  should 
not  be  put  to  the  expense  of  giving  new  pablication,  and  since  it  does 
not  appear  that  he  has  acted  in  bad  faith,  claimant  should  be  allowed 
sixty  days  within  which  to  file  supplemental  proof,  showing  fill!  com- 
pliance with  the  requirements  of  the  law.  Albert  Taylor  (10  L.  D.,  1). 
When  he  has  done  this,  if  the  supplemental  proof  together  with  the 
proof  already  submitted,  shall  be  satisfactory  to  your  office,  the  entry 
will  be  referred  to  the  board  of  equitable  adjudication  for  its  consider- 
ation. But  if  the  pre-emptor  fails  to  make  such  supplemental  proof  as 
required,  said  entry  will  be  again  held  for  cancellation  by  your  office. 
The  decision  of  your  office  is  modified  accordingly. 


MINING  CLAIM-EPFECT  OF  JUDICIAL  PROCEEBINGS. 

George  H.  Smith  et  al.  (On  Review).* 

A  jadgment  favorable  to  the  applicant,  in  Jndioial  proceedings  instituted  by  an  ad- 
verse claimant,  is  no  bar  to  a  subsequent  investigation  on  behalf  of  tbe  govern- 
ment to  determine  whether  said  applicant  has  in  fact  complied  with  the  law. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  August 

2,  1889. 

The  attorneys  for  George  H.  Smith  et  aZ.,  have  filed  a  motion  for  re- 
view of  departmental  decision  of  !N"ovember  9, 1888  (7  L.  D.,  415),  or- 
dering a  hearing  in  the  matter  of  their  application  No.  37,  for  the  Ball 
of  the  Woods  lode  and  mill-site  claim,  lots  52  A,  and  52  B,  Bozeman, 
Montana. 

It  seems  the  ground  inclnded  in  the  mill-site  was  embraced  in  the  land 
applied  for  by  occupants  of  Cooke  City  under  the  town-site  laws.  These 
claimants  together  with  other  mill-site  claimants  filed  protest  against 
the  allowance  of  the  town-site  application. 

This  question  was  considered  by  this  Department  and  said  protests 
dismissed,  October  31, 1885  (4  L.  D.,  212)  under  the  rule  then  in  force 
''that  townsites  may  be  located  on  mineral  land  and  the  townsite  claim- 
ants will  hold  their  claims  subject  to  the  rights  of  the  mineml  claim- 
ants.^ While  that  matter  was  pending  before  this  Department,  Smith, 
et  al.j  on  May  15, 18  85,  made  application  for  patent  for  their  claim  in- 
cluding the  mill  site.  During  the  period  of  publication  adverse  claims 
were  filed  by  the  townsite  claimants,  and  suits  duly  commenced  there- 
under. The  local  officers  rejected  the  mineral  application,  and  your 
office  sustained  their  action  because  the  statute  provides  that  when  an 


*  This  decision  was  recalled  for  further  oonfiiderationi  and  released  from  snch  ens- 
pension  Febraary  25,  1890. 
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adverse  claim  is  filed,  ^^  all  proceediDgs  except  the  publication  of  notice 
and  making  and  filing  of  the  affidavit  thereof  shall  be  stayed,''  and  for  the 
farther  reason  that  the  evidence  submitted  by  the  applicants  failed  to 
show  that  the  application  for  the  mill-site  was  made  for  the  purposes 
contemplated  by  the  statute,  and  held  for  cancellation  said  application 
in  so  far  as  it  related  to  the  mill  site. 

Before  a  decision  of  the  case  in  this  Department  the  supreme  court 
of  Montana  had  decided  the  contest  between  the  townsite  claimants 
and  the  mineral  claimants  as  to  the  right  of  possession  in  favor  of  the 
latter.  It  was  then  urged  that  this  decision  of  the  supreme  court  con- 
clusively showed  compliance  on  their  part  with  the  law;  that  said  de- 
cision was  binding  upon  this  Department,  and  that  there  was  nothing 
then  left  but  for  it  to  issue  a  patent. 

It  was,  however,  held  in  the  decision  now  sought  to  be  reviewed, 
that— 

Those  jadgDients  were  a  finding  as  between  these  applicants  and  the  adverse  claim- 
ants only,  and  are  not  binding  npon  the  government  in  matters  pending  between  it 
and  the  applicants.  These  mnst  be  determined  on  evidence  deemed  satisfactory  to 
the  land  department, 

and  a  hearing  was  ordered— 

to  fnlly  test  the  questions  of  good  faith  and  compliance  with  the  law  by  these  appli- 
cants in  the  matters  of  nse  and  occupancy  of  the  mill-site. 

The  motion  for  review  sets  up  that  the  applicants  have  complied  with 
all  the  requirements  of  law  and  have  shown  use  and  occupation  of 
the  land  for  mining  purposes.  The  proof  of  these  things  was,  however, 
found  unsatisfactory  and  insufficient  by  your  office  and  also  by  this  De- 
partment and  I  have  no  reason  for  arriving  at  a  dififerent  conclusion.  It 
would  require  the  presentation  of  most  cogent  and  conclusive  reasons 
to  justify  this  Department  in  granting  a  motion  for  review  of  a  decision 
that  did  not  finally  pass  upon  the  rights  of  the  parties,  but  simply  or- 
dered a  hearing  in  order  that  the  facts  might  be  more  fully  and  clearly 
presented.  It  is  indeed  doubtful  if  a  motion  for  review  of  such  a  decision 
should  ever  be  allowed.  There  is,  however,  in  this  case  a  question  not 
presented  by  the  motion  itself  but  contained  in  and  made  the  very  basis 
of  the  argument  filed,  that  seems  to  demand  consideration. 

It  is  contended  that  the  judgment  of  the  supreme  court  in  favor  of 
these  applicants  is  made  by  the  statute  conclusive  as  to  their  rights  to 
a  patent.  Section  2326,  upon  which  this  contention  is  based,  provides 
that  after  judgment  in  such  cases  the  successful  party  may  file  with  the 
register  a  certified  copy  of  the  judgment  roll  together  with  the  certifi- 
cate of  the  proper  expenditure,  and  pay  the  receiver  the  purchase  price 
of  said  land — 

whereupon  the  whole  proceedings  and  the  Judgment  roll  shall  be  certified  by  the 
register  to  the  Commissioner  of  the  Qeneral  Land  Office  and  a  patent  shall  issne  there- 
on for  the  claim,  or  sach  portion  thereof  as  the  applicant  shall  appear  from  the  de- 
cision of  the  court,  to  rightly  possess.    If  it  appears  tcom  the  decision  of  the  court 
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that  seyeral  parties  are  entitled  to  separate  and  different  portions  of  the  claim,  each 
party  may  pay  for  his  portion  of  the  claim  with  the  proper  fees,  and  file  the  certifi- 
cate and  description  by  the  sarveyor  general,  wherenpon  the  register  shall  certify  the 
proceedings  and  Jadgment-roU  to  the  Commissioner  of  the  General  Land  Office  as  in 
the  preceding  case,  and  patents  shall  issne  to  the  seyeral  parties  according  to  their 
respective  rights. 

In  sapport  of  their  position  the  claimants  here  cite  the  case  of  Bich- 
mond  Mining  Go.  v.  Rose  et  aL,  decided  May  4,  1885  (114  IJ.  S.,  576). 
In  that  case  an  adverse  claim  had  been  presented  and  snit  begun  in 
1873.  In  September  1876  the  applicants  for  patent  presented  to  the 
local  land  ofi&cers  a  certificate  of  the  clerk  of  the  conrt  where  said 
sait  was  instituted  to  the  effect  that  said  case  had  not  been  placed  on 
the  trial  calendar  and  that  no  proceedings  had  therein  since  March  1874 
to  date  of  said  certificate.  The  local  ofi&cers  holding  this  to  be  safii- 
cient  evidence  that  the  adverse  claim  had  been  waived,  prepared  the 
necessary  papers  and  your  of&ce  issued  patent  thereon.  In  consider- 
ing the  question  as  to  whether  the  land  department  had  a  right,  in 
the  absence  of  a  formal  determination  of  the  case  by  the  ooort^  to 
decide  that  the  adverse  claim  had  been  waived  and  resume  action 
in  the  case,  it  was  said: 

Looking  at  the  scheme  which  this  statute  presents,  and  which  relates  solely  to 
securing  patents  for  mining  claims,  it  is  apparent  that  the  law  intended,  in  every 
instance  where  there  was  a  possibility  that  one  of  these  claims  confiicted  with 
another,  to  give  opportunity  to  have  the  conflict  decided  by  a  Judicial  tribunal 
before  the  rights  of  the  parties  were  foreclosed  or  embarrassed  by  the  issue  of  a 
patent  to  either  claimant.  The  wisdom  of  this  is  apparent  when  we  consider  its 
effect  upon  the  value  of  the  patent  which  is  thereby  rendered  conclusive  as  to  aU 
rights  which  could  have  been  asserted  in  this  proceeding,  and  that  it  enabled 
this  to  be  done  in  the  form  of  an  action  in  a  court  of  the  vicinage,  where  the 
witnesses  conld  be  produced,  and  a  jnry,  largely  of  miners,  could  pass  upon  the 
rights  of  the  parties  under  instruction  as  to  the  law  from  the  court. 

It  fe  in  full  accord  with  this  purpose  that  the  law  should  declare,  as  it  does, 
that  when  this  contest  is  inangurated  the  land  officers  should  proceed  no  further 
until  the  court  has  decided  and  that  they  shall  then  be  governed  by  that  decis- 
ion ;  to  which  end  a  copy  of  the  record  is  to  be  filed  in  their  office.  They  have 
no  further  act  of  judgment  to  exercise.  If  the  court  decides  for  one  party  or  the 
other  the  land  department  is  bound  by  the  decision.  If  it  decides  that  neither 
party  has  established  a  right  to  the  mine  or  any  part  of  it,  this  is  equally  bind- 
ing as  the  case  then  stands.  With  all  this  these  officers  have  no  right  to  inter- 
fere. After  the  decision  they  are  governed  by  it.  Before  the  decision,  once  the 
proceeding  is  initiated,  their  function  is  suspended. 

It  will  be  noticed  here  that  the  only  question  to  be  decided  was 
as  to  the  right  of  the  land  offtcers  to  assume  jurisdiction  while  the 
case  was  still  pending  in  the  court.  Any  remarks  made  by  the  court 
upon  questions  outside  the  one  under  consideration,  and  not  neces- 
sary to  a  decision  in  the  case  then  before  it  may  properly  be  con- 
sidered oHter  dicta  and  consequently  not  binding  upon  other  courts 
or  this  Department.  The  correctness  of  the  proposition  that  the  judg- 
ment of  the  court  as  to  the  right  of  possession  as  between  two  claim- 
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ants  in  snch  oases  is  final  and  binding  npon  this  Department,  has 
never  been  questioned.  As  to  the  conclasiveness  of  snch  a  judg- 
ment as  to  the  right  of  the  successful  party  to  a  patent,  it  is  other- 
wise. I  do  not  find  any  case  where  it  has  been  held  by  this  Depart- 
ment that  the  decision  of  the  court  prevents  an  investigation  by  the 
Department  to  determine  whether  the  successful  party  has,  in  good 
faith  complied  with  all  the  requirements  of  law.  In  the  case  of  the 
Alice  Placer  Mine,  decided  by  this  Department  January  9,  1886  (4 
L.  D.,  314),  this  question  was  considered  and  quite  fully  discussed. 
It  was  there  said: 

The  Jadgment  of  the  court  is  in  the  laDgnage  of  the  law  *'  to  detensine  the  qneation 
of  the  right  of  poflseasion."  It  does  not  go  beyond  that.  When  it  has  detennined 
which  of  the  parties  litigant  is  entitled  to  possession,  its  office  is  ended,  but  title  to 
patent  is  not  yet  established. 

In  that  ease  the  action  of  your  office  ordering  a  further  hearing  was 
approved.  To  hold  that  the  judgment  of  the  court  is  conclusive  as  to 
the  right  of  the  successful  party  to  a  patent,  would  be  to  pass  upon  and 
decide  upon  the  rights  of  the  government  when  it  was  not  represented. 
The  viciousness  of  the  rule  here  contended  for  and  the  ease  with  which 
dishonest  claimants  would,  under  such  a  rule  be  able  to  perfect  their 
claims  without  in  good  faith  attempting  to  comply  with  the  law,  is  ap- 
parent The  jadgment  of  the  court  here  is  based  upon  a  statement  of 
facts  agreed  upon  by  the  two  claimants.  The  government  was  not  a 
party  to  such  agreement,  and  yet  it  is  to  be  bound  by  that  statement 
and  is  not  to  be  allowed  to  investigate  the  matter  to  ascertain  if  such 
facts  really  existed  or  whether  the  agreement  was  the  resalt  of  a  col- 
lusion between  these  parties.  While  there  may  be  no  circumstances 
here  indicating  bad  faith,  yet  it  illustrates  and  makes  apparent  the  fact 
that  such  ruling  would  open  wide  the  door  for  fraud  and  corruption  in 
these  claims.  I  do  not  believe  the  legislature  intended  such  a  thing,  or 
that  this  law  properly  construed  so  directs. 

For  the  reasons  herein  set  forth  the  motion  for  review  is  denied. 

The  attorney  for  Samuel  B.  Wyman,  the  claimant  for  this  land  under 
the  town-site  claimants  filed  a  motion  to  dismiss  the  motion  for  review 
and  also  an  argument  against  the  allowance  of  said  motion  for  review. 
Wyman  was  not,  however,  considQ;red  as  a  party  to  this  ease  at  the 
time  the  decision  sought  to  be  reviewed  was  rendered,  his  claims  being 
then  treated  as  concluded  by  the  judgment  of  the  court  against  him. 
fie  has  made  no  objection  to  this  treatment  of  his  claim  nor  has  he 
taken  any  steps  to  become  a  party  to  the  case.  For  these  reasons  his 
motion  and  argument  have  not  been  considered  in  arriving  at  a  conclu- 
sion herein* 
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PRE-EMPTION-SECOND   FILING. 

0,  S.  Curtis. 

The  traosmntation  of  a  pre-emption  filing  to  a  homestead  entry  exhansta  the  pre- 
emptive right. 

A  second  filing  is  not  permissihle  under  the  pre-emption  law,  although  the  first  was 
made  for  unoffered  land,  and  prior  to  the  adoption  of  the  Revised  Statutes. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  February  17,  1890. 

I  have  considered  the  case  of  G.  S.  Curtis  on  his  appeal  from  yoar 
office  decision  of  October  20, 1888,  holding  for  cancellation  his  pre-emp- 
tion cash  entry  for  SE.  i,  NE.  J,  Sec.  3  and  S.  J,  NW.  J,  Sec.  2,  T.3  K, 
B.  22  W.,  Blooming^ton,  Nebraska,  land  district. 

It  appears  from  the  record  that  claimant  filed  his  declaratory  state- 
ment for  said  land  October  20, 1884,  alleging  settlement  on  the  17th  of 
the  same  month,  and  his  cash  entry  was  made  May  12^  1885. 

In  his  final  proof  in  answer  to  the  interrogatory  in  regard  to  his  hav- 
ing made  any  former  filing  he  said,  *'  No,  except  as  stated  in  affidavit 
herewith  filed  and  made  part  of  this  proof.  In  said  affidavit  he  states 
that, 

In  October,  1871,  he  filed  on  the  E.  \,  SW.  i,  and  W.  i,  S£.  i,  Sec.  30,  T.  4  N.,  R. 
21  W.,  in  Fnmiss  county,  Nebraska,  and  he  lived  on  said  land  under  said  filing  for 
about  three  or  four  months  and  then  he  made  homestead  entry  for  the  same  tract  of 
land,  and  made  proof  on  said  land  under  said  homestead  entry  under  a  five  years' 
residence. 

And  affiant  further  says  in  making  proof  on  said  homestead  entry,  <<he 
did  not  use  the  time  he  had  lived  on  the  laud  as  a  pre-emptor,"  and  asks 
that  said  former  filing  be  held  for  naught  and  that  his  proof  be  allowed 
on  the  pre-emption  filing  he  now  presents. 

He  offered  no  excuse  for  transmuting  his  first  pre-emption  filing  to  a 
homestead  entry  and  when  the  final  proof  was  reached  in  your  office 
the  decision  complained  of  was  rendered. 

Claimant  appeals  from  your  said  office  decision  upon  the  ground  that 
"  a  pre-emption  declaratory  statement  taken  prior  to  1874  where  the 
party  has  shown  by  conclusive  proof  that  he  has  had  no  benefit  there- 
for does  not  exhaust  his  pre-emption  right,  and  his  proof  in  the  second 
filing  shows  such  fact." 

With  his  appeal  to  this  Department  claimant  presented  his  affidavit 
that  about  October  1, 1884,  he  was  advised  by  the  local  officers  that 
when  a  pre-emption  filing  was  made  prior  to  1874,  and  not  proved  up 
on  by  the  party  making  the  filing,  he  had  not  by  such  filing  exhausted 
his  pre-emption  right,  and  that  all  of  this  was  made  known  to  the  local 
officers  when  he  made  his  second  filing  and  when  he  made  final  proof. 
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Claimant  in  his  appeal  alleges  as  a  second  ground  of  error  that  his 
proof  *<  shows  conclusively  that  his  former  entry  was  canceled,  and  he 
never  received  any  benefit  therefor,and  further  that  on  account  of  drought 
and  other  things  he  was  compelled  to  abandon  it  as  a  pre-emption,"  and 
in  his  affidavit  attached  to  the  appeal  he  says  ^'  on  account  of  drought 
and  this  affiant  being  too  poor  to  raise  the  money  to  pay  out  on  said 
land  he  had  to  turn  said  pre-emption  declaratory  statement  into  a  home- 
stead." 

Claimant's  bare  allegation  on  appeal  that  drought  was  one  of  the 
reasons  for  changing  his  first  pre-emption  to  a  homestead  claim,  is  not 
sufficient  to  bring  his  case  within  the  rule  of  Paris  Meadows  (9  L.  D., 
41).  That  case  contemplates  such  drought  as  would  render  the  land 
entirely  worthless  for  agricultural  purposes,  so  that  claimant  actually 
abandoned  the  same.  The  facts  shown  rather  bring  the  case  at  bar 
under  the  rule  in  Alfred  W.  Sanford  (6,  L.  D.,  103),  wherein  it  was  held 
that  the  right  to  make  preemption  filing  can  be  exercised  but  once,  and 
auch  right  is  exhausted  though  the  filing  is  subsequently  transmuted  to 
a  homestead  entry. 

The  only  error  of  law  alleged  is,  that  pre-emption  filings  made  prior 
to  1874,  when  the  party  has  not  had  the  benefit  of  such  filing,  do  not 
exhaust  the  pre-emption  right. 

In  the  case  of  Bridges  v.  Curran  (7.  L.  D.,  395),  that  question  was 
presented.  Curran  had  made  a  pre-emption  filing  in  1870,  and  by  rea- 
son of  his  poverty  was  unable  to  prove  up  thereon  without  mortgaging 
the  land  and  upon  the  advice  of  the  register  of  the  local  office  he  also 
transmuted  to  homestead  and  subsequently,  like  the  claimant  in  the 
case  at  bar,  he  made  a  second  pre-emption  filing. 

In  deciding  said  case  this  Department  said, 

The  case  of  the  State  of  California  v.  Pierce  (9  C.  L.  O.  118)  (1  L.  D.,  442),  upon 
which  the  appellant  relies  to  sustain  his  proposition  that  the  law  under  which  he 
made  his  first  filing  did  not  prohibit  a  second  and  that  no  such  inhibition  existed 
when  first  filing  had  been  on  nnoffered  land,  until  the  adoption  of  the  Revised  Stat- 
utes, has  been  repeatedly  overruled.  See  J.  B.  Raymond  (2  L.  D.,  854)  Jonathan 
House  (4  L.  D.,  189),  Jose  Maria  8olaiza  (6  L.  D.,  20). 

The  appellant  having  exhausted  his  pre-emption  right  by  said  first  filing,  his 
declaratory  statement,  filed  for  the  land  in  controversy,  was  illegal  in  its  inception 
and  must  be  canceled. 

I  concur  in  your  conclusion  and  your  said  decision  is  accordingly 
afiirmed* 
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TIMBER  CULTI7RB  COKTEST—«*  DEVOID  OF  TIMBBB," 

Petebson  V.  Van  Hollen. 

A  timber  cnltare  entry,  made  in  good  faith,  for  land  subject  to  snch  appropriation 
nnder  the  rulings  of  the  Department  then  in  force,  is  entitled  to  protection ;  but 
the  present  construction  of  the  timber  culture  act  should  not  be  enlarged  to  pro- 
tect entries  that  were  not  thus  allowed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  18, 1890. 

I  have  considered  the  case  of  Ambed  Peterson  v,  Anna  Van  Hollen, 
upon  the  appeal  of  the  former  from  yonr  office  decision  of  September  11, 
1888)  dismissing  his  contest  against  the  timber  cnltare  entry  of  Yan 
Hollen  for  the  S.  i  l^E.  i,  section  12,  T.  7  8.,  B.  5  E.,  Concordia  land  dis- 
trict, Kansas. 

Yan  Hollen  made  timber  cnltare  entry  for  the  said  land  September 
25, 1878.  Contest  was  initiated  against  the  entry  by  Peterson  Angnat 
16, 1886 ;  upon  the  charge  that  the  said  Yan  Hollen 

Has  failed  to  do  the  planting  required  between  the  25th  September,  1880,  and  the 
25th  of  September,  1881 ;  that  she  failed  to  do  the  planting  and  replanting  required 
in  the  fourth  year,  also  failed  to  do  the  planting  required  the  fifth  and  sixth  yean 
nor  has  she  ever  properly  cultivated  said  land  or  trees,  and  that  there  was  not  less 
than  two  acres  of  natural  timber  on  said  laud  when  she  made  said  entry  of  land. 

A  hearing  was  accordingly  ordered  and  set  for  September  21, 1886. 
On  that  day  parties  appeared  in  person  and  by  their  respective  attor- 
neys and  the  hearing  proceeded. 

The  local  officers  considering  the  testimony  in  the  case  foand 

That  Anna  Van  Hollen  now  Mrs.  Anna  Seyser  has  failed  to  do  the  planting,  re- 
planting and  cultivation  of  timber  as  required  by  law,  and  that  the  section  of  land, 
which  embraces  this  timber  culture  entry  was  not,  and  is  not^  prairie  land  devoid  of 
timber  and  the  same  contained  five  or  six  acres  of  natural  growing  timber  when  this 
eutry  was  made. 

They  recommended  cancellation  of  the  entry. 

The  entryman  appealed.  Yonr  office  by  yonr  said  decision  reversed 
the  action  of  the  local  officers  and  dismissed  the  contest. 

Therenpon  contestant  appealed  to  this  Department. 

By  a  clear  preponderance  of  the  evidence  the  following  facts  are 
shown.  The  entryman  broke  on  the  laud  the  first  year  of  her  entry 
abont  nine  acres,  the  second  year  five  acres.  She  planted  during  the 
second  year  three  acres  and  a  half  with  cottonwood  trees  and  walnnts ; 
during  the  third  year  one  acre  and  a  half  with  box  elder  and  cotton- 
wood  trees.  These  trees  she  cultivated,  and  replanting  was  done  wher- 
ever trees  had  died.  These  facts  are  sworn  to  by  four  different  wit- 
nesses who  claim  to  have  personal  knowledge  of  them. 

It  is  shown  on  the  part  of  the  entryman  that  there  are  about  seven 
hundred  living  trees  varying  much  in  size  on  each  of  the  five  acres 
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planted  to  timber.  Two  of  entryman's  witnesses  claim  to  have  made  an 
actual  count  of  them,  and  live  of  the  witnesses  testify  that  the  condi- 
tion of  the  trees  is  fair. 

The  testimony  introduced  on  the  part  of  the  claimant  is  positive  and 
dear  and  nothing  is  shown  on  the  part  of  the  contestant  that  will  over- 
come its  force.  Most  of  the  contestant's  witnesses  visited  the  land  the 
Friday  before  trial  for  the  first  time  and  a  large  part  of  their  testimony 
rests  upon  their  opinion  only.  I  am,  therefore,  of  the  opinion  that  the 
fiEicts  in  the  case  support  the  finding  of  your  office,  regarding  the  plant- 
ing  of  trees  on  the  land  and  their  cultivation. 

Begardingthe  further  question,  whether  the  land  at  the  time  of  entry 
was  legally  subject  thereto,  the  evidence  is  very  conflicting. 

It  appears  that  in  section  one  of  the  said  town  and  range,  not  very 
far  firom  its  southern  boundary  a  creek  has  its  existence ;  along  the 
border  of  this  creek  and  its  branches  strips  of  forest  trees  naturally 
grow.  On  the  part  of  the  contestant  it  is  shown  by  his  witnesses  that 
a  little  branch  of  the  said  creek  extended  into  the  north  half  of  the 
northeast  quarter  of  Sec.  12,  and  that  along  its  banks,  at  the  time  of 
^rial,  a  grove  of  trees  covering  an  area  of  about  six  acres,  existed.  The 
^es  numbered  one  witness  says  one  hundred-  and  fifty,  another  states 
two  hundred  and  seventy-five.  Most  of  the  trees  are  small,  a  few  about 
twenty -five  fit  to  make  saw  logs  and  some  adapted  to  fence  rails  and 
IK)sts.  Kone  of  the  contestant's  witnesses  knew  the  state  of  these  trees 
from  observation  at  time  of  claimant's  entry,  eight  years  previous. 

On  the  part  of  the  entryman  it  is  claimed  that  the  grove  of  trees  re- 
ferred to  is  situate  north  of  the  boundary  of  section  twelve  and  that 
only  a  few  shrubs  are  growing  on  the  latter  section.  No  actual  survey 
by  a  competent  person  was  made.  One  of  claimant's  witnesses  states 
that  he  is  the  nephew  of  the  man  that  owns  the  land  covered  by 
these  trees,  that  the  land  is  fenced,  that  he  knows  the  section  line, 
dividing  sections  one  and  twelve  full  well  and  that  the  land  covered  by 
such  growth  of  trees  is  on  the  land  of  his  uncle  in  section  one. 

I  think  the  weight  of  the  evidence  is  that  the  grove  of  trees  is  not 
situated  on  section  twelve  but  on  section  one.  Besides  many  of  the 
small  trees  must  have  grown  up  since  the  entry  has  been  made  andean 
not,  therefore,  now  furnish  a  reason  for  the  cancellation  of  the  entry. 
In  the  case  of  James  Hair  (8  L.  D.,  467)  it  was  held  that  the  phrase 
^^  devoid  of  timber"  as  used  in  the  timber  culture  act  should  be  con- 
strued as  meaning  laud  practically  so;  and  in  determining  whether 
land  falls  within  such  description  no  arbitrary  rule  can  be  formulated 
for  the  government  of  every  case. 

Again  it  is  held. 

The  departmental  constrnction  of  the  timber-cnltare  act,  prevailing  at  the  time 
when  the  entry  was  allowed  thereunder,  must  govern  in  determining  whether  saoh 
entry  is  for  land  of  the  oharacter  contemplated  hy  said  act.  Morrow  v.  Lawler,  9 
L.  D.,  95. 


192  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

The  same  principle  is  recognized  in  the  following  authorities:  AU^i 
V.  Gooley,  5  L.  D.,  261 ;  Kelley  v.  Halvorson,  6  L.  D.,  225;  Oandido  9. 
Fargo,  7  L.  D.,  75 ;  William  Drew,  8  L.  D.,  399. 

At  the  time  this  entry  was  made,  the  doctrine  in  the  case  of  Osmand- 
son  V.  Norby,  2  0.  L.  L.,  645,  prevailed.  There  it  was  held  where  there 
were  from  ten  to  fifteen  acres  of  timber  growing  npon  the  tract  in  the 
bend  of  the  Chippewa  River  that  the  land  was  subject  to  timber  cul- 
ture entry,  and  this  case  is  followed  in  the  case  of  Blenkner  v.  Sloggy, 
2  L.  D.,  267,  where  it  is  decided  that  where  five  hundred  trees  of  natural 
growth  varying  in  diameter  from  six  inches  to  two  feet,  or  more,  and 
confined  to  a  tract  from  five  to  eight  acres  in  extent,  the  tract  is  not  ex- 
cepted from  the  timber  culture  act.  Applying  this  rule  to  the  case  at 
bar,  I  have  come  to  the  conclusion  that  even  if  the  grove  of  natural 
trees  referred  to  should  actually  be  growing  on  section  twelve,  that  it 
is  the  duty  of  the  Department  to  respect  the  entry.  This  is  only  upon 
the  theory  that  the  claimant  at  the  time  he  made  his  entry  had  a  right 
to  rely  upon  the  recognized  rules  of  the  Department  in  determining  the 
character  of  the  land  subject  to  entry,  and  no  attempt  to  enlarge  upon 
the  construction  now  given  the  act  by  the  Department  as  applicable  to 
entries  under  different  circumstances  should  be  indulged  in. 

Your  said  ofSce  decision  is,  therefore,  affirmed. 


HOMESTEAD  ENTRY-APPLICATION— ACT  OF  BCABCH  »,  1880. 

Aethur  p.  Toombs. 

An  application  to  make  homestead  entry  reser  yes  the  land  covered  thereby  from  other 

disposition  until  final  action  thereon. 
A  motion  for  the  review  of  a  decision  denying  the  right  to  m  ake  a  second  entry  nnder 

the  homestead  law,  pending  at  the  passage  of  the  act  of  March  2,  1869,  secures  to 

the  applicant  the  benefit  of  said  act,  to  the  exclusion  of  any  intervening  adverse 

claim. 

Seeretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  February 

18,  1890. 

On  August  24,  1889,  npon  the  motion  of  Arthar  P.  Toombs,  asking 
for  review  of  departmental  decision  of  August  16, 1888  (7  L.  D.,  215), 
affirming  your  office  decisions  of  November  19,  1886,  and  January  31, 
1887,  which  held  for  cancellation  the  homestead  and  commuted  cash 
entries  of  said  Toombs,  embracing  the  BE.  I  of  Sec.  18,  T.  31  S.  B.  28 
W.,  Garden  Oity,  Kansas,  and  rejected  his  application  to  make  new  en- 
try for  said  contract,  you  were  instructed,  in  view  of  the  provisions  of 
the  act  of  March  2,  1889  (25  Stat.,  854),  and  inasmuch  as  the  sole  claim 
of  Toombs,  upon  tlie  merits  of  his  case,  was  that  he  should  be  allowed 
to  make  new  homestead  entry  for  the  land  in  question,  to  cause  him  to 
be  notified  that  a  reasonable  time  would  be  given  him  within  which  to 
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make  application  to  enter  the  land  under  the  provisions  of  said  act  of 
March  2, 1889^  whereupon  snch  entry  would  be  allowed,  unless  objec- 
tion not  shown  by  the  record  was  found  to  exist ;  and  the  motion  for  re- 
view was  thereupon  returned  with  the  other  papers  in  the  case,  with- 
out consideration  on  its  merits.    (See  9  L.  D.,  312). 

I  am  now  in  receipt  of  your  office  letter  of  December  10,  1889,  with 
accompanying  papers,  in  which  yon  state  that  since  receiving  the  de- 
partmental instructions  aforesaid  you  have  found  of  record  the  home- 
stead entry  of  one  Charles  W.  Morse,  covering  the  land  in  question,  <'al- 
lowed  out  of  form,  September  4,  1888,  or  four  days  after  the  cancella- 
tion of  Toombs'  said  entries ;  ^  that  such  homestead  entry  has  been  con- 
tested, and  Morse  having  made  default,  a  decision  has  been  rendered 
'  in  favor  of  the  contestant;  that  by  reason  of  these  matters  your  office  is 
in  doubt  how  to  proceed,  and  desires  further  instructions  in  the  premises. 

It  appears  that  Toombs'  motion  for  review  was  filed  September  28, 
1888,  within  the  time  prescribed  by  the  Rules  of  Practice  (Rule  77)  for 
filing  such  motions.  It  further  appears  that  the  contest  against  the 
entry  of  Morse  was  initiated  March  6, 1889,  by  one  James  H.  Redner, 
and  was  not  brought  to  trial  until  August  22,  1889.  The  charges  were 
abandonment  and  failure,  generally,  to  comply  with  the  requirements 
of  the  homestead  law. 

Toombs  filed  his  application  to  make  new  entry  for  the  land  August 
4,  1885.  This  application  operated  to  reserve  the  land  from  other  dis- 
position, until  final  action  thereon.  Pfafi' i?.  Williams  (4L.  D.,  455); 
'  Sarah  Henner  (2  L.  D.,  43).  By  his  motion  for  review  (filed  within 
time),  Toombs  wiis  still  legitimately  insisting  upon  favorable  action 
on  said  application  when  the  act  of  March  2,  1889,  was  passed.  It  can 
not  be  considered  therefore,  that  snch  application  was  finally  acted 
upon  by  the  Department  until  the  date  of  the  decision  upon  the  motion 
for  review.  That  decision,  in  view  of  the  provisions  of  said  act  of  March 
2, 1889,  allowed  Toombs  to  make  new  entry  fqr  the  land,  as  desired, 
which  was  in  effect,  the  allowance  of  his  application  to  make  such 
entry,  upon  which  he  was  then  insisting^ 

The  entry  of  Morse  having  been  made  before  final  action,  by  the 
Department,  upon  the  application  of  Toombs,  must  be  held  subject  to 
the  rights  adjudged  to  the  latter  upon  such  final  action.  Bedner,  by 
his  contest  against  said  entry,  acquired  no  rights  superior  to  those  cf 
Toombs,  (1)  because  the  contest  was  not  initiated  until  after  the  passage 
of  the  act  of  March  2, 1889,  under  which  the  rights  of  Toombs  attached 
by  virtue  of  his  motion  for  review  and  pending  application,  and  (2) 
because  he  could  acquire  no  greater  right  than  Morse,  himself,  had, 
which,  as  we  have  seen,  was  subject  to  that  of  Toombs. 

I  see  no  good  reason,  therefore,  why  Toombs  may  not  be  allowed  to 
make  entry  for  the  land  under  his  pending  application  if  within  a  rea- 
sonable time  after  notice  he  should  seek  to  do  so, 
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minebati  entbt— abtebse  claim— icill  sttb. 
Bay  State  Gold  Mining  Co.  v.  Tbeyiluon. 

The  date  of  a  location  set  np  by  an  adverse  claimant,  and  the  competency  of  a  cor- 
poration under  State  laws  to  make  snch  location  are  qaestions  of  title,  and  prop- 
erly matters  for  judicial  determination. 

A  duly  qualified  corporation  may  obtain  title  to  a  mill  site  under  section  2337,  Re- 
vised Statutes. 

A  discrepancy  between  the  adverse  claim  as  filed  and  accepted,  in  the  local  office,  and 
that  upon  which  suit  is  instituted  will  not  warrant  the  Land  Department  in  the 
resumption  of  proceedings  during  the  pendency  ofHhe  suit  in  court. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerctl 

Land  Office,  February  19,  1890. 

I  have  considered  the  case  of  The  Bay  State  Gold  Mining  Company 
V.  James  Trevillion  on  appeal  of  the  latter  from  your  office  decision  of 
January  12,  1889,  accepting  as  an  adverse  claim  the  protest  and  ad- 
verse claim  filed  by  the  former  in  the  matter  of  Trevillion's  application 
for  patent  for  the  Little  Bock  Placer  in  Central  City,  Colorado,  land 
district. 

Placer  application  was  filed  October  19, 1885,  original  location  May 
30,1881.  First  publication  of  notice  as  certified  by  the  local  officers, 
was  made  October  22, 1885.  Adverse  claim  filed  December  21,  1885, 
and  suit  commenced  January  19, 1886,  in  the  district  court.  Clear  Creek 
county,  Colorado. 

The  local  officers  accepted  the  protest  of  said  Bay  State  Oold  Mining 
Company  as  being  adverse  to  that  of  Trevillion  and  on  appeal  your 
office  affirmed  their  decision. 

The  errors  specified  in  the  decision  of  the  local  officers  were  substan- 
tially :  I.  That  said  mill-site  was  not  located  until  December  21, 1885. 
II.  A  corporation  cannot  by  itself,  locate  a  mill-site  under  the  local 
and  State  laws.  III.  Said  company  has  not  complied  with  the  State 
laws  as  to  foreign  corporations. 

In  your  said  decision  you  say, 

The  first  and  third  points  of  ohjection  are  questions  of  title,  and,  in  view  of  the 
adverse  claim  and  suit  commenced,  are  matters  for  judicial  adjudication  of  which  this 
Department  cannot  take  cognizance.  As  to  the  second  ground,  1  know  of  no  reason 
why  a  duly  qualified  corporation  cannot  make  a  mill-site  location  and  entry,  any 
local  or  State  law  contrary  thereto  would  be  in  conflict  with  the  laws  of  the  United 
States  and  hence  inoperative. 

On  appeal  to  this  Department  substantially  the  same  errors  are 
alleged  and  in  addition  it  is  claimed  that  your  office  erred  in  determin- 
ing that  '^  suit  had  been  commenced  by  the  party  filing  said  adverse 
claim  January  19th,  1886.^' 

Section  2326,  of  the  Revised  Statutes,  provides,  that, — Where  an  adverse  claim,  is 
filed  during  the  period  of  puhlication,  it  shall  be  upon  oath  of  the  person  or  persons 
making  the  same,  and  shaU  show  the  nature,  boundaries  and  extent  of  snch  adverse 
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olaim,  and  all  proceediDgs,  except  th^  pablication  of  notice  and  the  making  and  filing 
of  the  affidavit  thereof,  shall  be  stayed  antil  the  controversy  shall  have  been  settled 
oi  decided  by  a  court  of  competent  jarisdiction  or  the  adverse  olaim  waived.  It  shall 
be  the  duty  of  the  adverse  claimant,  within  thirty  days  after  filing  his  claim,  to  com- 
mence proceedings  in  a  court  of  competent  jnisdiction,  to  determine  the  question  of 
the  right  of  possession  and  prosecute  the  same  with  reasonable  diligence  to  final  Judg- 
ment ;  and  a  failure  to  do  so  shall  be  a  waiver  of  his  adverse  claim,  etc. 

I  ooncar  in  yoar  conclasion  that  the  time  when  said  mill-site  was 
located,  and  whether  or  not  the  said  company  has  complied  with  the 
State  laws,  are  both  questions  of  title  and  are  matters  to  be  determined 
by  the  conrt. 

I  also  agree  with  you  that  a  duly  qualified  corporation  may  obtain 
title  to  a  mill-site  under  section  2337  Eevised  Statutes. 

In  regard  to  the  other  specifications  of  error,  viz.,  that  suit  has  not 
been  commenced  by  the  party  who  filled  the  adverse  claim;  this  seems 
to  be  based  upon  the  fact  that  in  the  adverse  claim  filed  in  the  local 
office  upon  which  the  suit  is  based  it  is  alleged  that  the  Bay  State  GK)ld 
Mining  Company  is  a  corporation  under  the  laws  of  the  State  of  New 
irork,  while  in  the  copy  of  the  complaint  filed  in  said  district  court  it  is 
stated  that  said  corporation  is  organized  under  the  laws  of  Massachu- 
setts. This  discrepancy  did  not  appear  in  the  original  adverse  claim 
filed  and  has  arisen  since,  and  it  may  be  a  mere  clerical  error  arising 
from  the  fact  that  Massachusetts  is  usually  called  the  *<£ay  State."  If 
simply  an  error  the  right  to  amend  may  exist.  At  any  rate  I  am  of 
the  opinion  that  under  section  2326,  Eevised  Statutes,  the  adverse  claim 
Laving  been  in  due  form  was  properly  received  as  an  adverse  claim  by 
the  local  officers  and  all  proceedings  in  this  Department  are  stayed 
until  the  final  judgment  of  the  court  in  which  the  question  of  the  right 
of  [H>ssession  is  pending. 

Your  said  decision  is  accordingly  affirmed. 


PBE-EMPTION— TJNSURVEYED  LANBS. 

Helen  M.  Cameron. 

A  declaratory  statement  can  not  be  filed  for  land  until  it  has  been  surveyed  and  the 
plat  thereof  duly  filed  in  the  local  ofQce. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  19, 1890. 

I  have  considered  the  case  of  Helen  M.  Cameron  on  her  appeal  from 
your  office  decision  of  January  14, 1889,  rejecting  her  application  to  file 
declaratory  statement  for  a  tract  of  land  which  lies  between  certain 
mining  claims  in  Deadwood,  Dakota,  land  district. 

The  public  surveys  have  never  been  extended  over  this  tract  which 
comprises  about  twenty  acres  supposed  to  be  non-mineral.  No  section, 
township,  or  range  is  mentioned,  and  while  it  appears  that  claimant  has 
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been  using  so  much  of  said  land  as  is  suitable  for  agricultural  purposes, 
for  gardening,  it  also  appears  that  her  house  is  not  upon  the  tract  sought 
but  upon  adjoining  laud  which  has  been  patented  to  a  mineral  claimaut. 

Appellant  filed  with  her  so-called  application  an  alleged  plat  of  the 
land  showing  its  lines  with  reference  to  the  adjoining  mineral  land  en- 
tries. 

I  concur  in  your  conclusion.  The  law  provides  no  method  for  the 
disposal  of  land  under  the  pre-emption  laws,  until  the  same  shall  have 
been  surveyed  and  the  plat  therof  duly  filed  in  the  local  office. 

In  case  of  Lake  Warner  (5  L.  D.,  369)  this  Department  in  discussing 
the  proposition  to  survey  the  dry  bed  of  said  lake  said, 

l^he  settlers  caDnot  for  the  want  of  sarvey  get  their  claims  of  record,  and  it  is 
stated  that  the  swamp  land  claimants  threaten  them  with  suits  in  ejectment  as  tres- 
passers  Would  it  not,  therefore,  he  advisable  to  extend  the  surveys  not  only  as 

recommended  by  you,  but  throughout  the  length  and  breadth  of  what  is  termed,  War- 
ner Lake,  or  so  much  thereof  as  practicable,  and  thus  throw  open  for  disposal  under 
the  public  land  laws  lands  for  which  no  claim  of  record  can  now  be  made. 

Your  said  decision  is  accordingly  affirmed. 


MINING  CLAIM-MILL  SITE. 

Peeu  Lode  and  Mill  Site. 

A  mlU  site  cannot  be  included  within  an  application  for  a  lode  or  vein,  unless  soch 
site  is  used  or  occupied  for  mining  or  milling  purposes  in  connection  with  said 
lode  or  vein. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Febru- 
ary 19, 1890. 

On  September  17, 1885,  the  Consolidated  Eepnblican  Mountain  Min* 
ing  Company  made  mineral  entry,  No.  2906,  for  the  Peru  lode  and  mill 
site  claim,  survey  No.  859,  A  and  B,  Griffith  mining  district,  Central 
City,  Colorado. 

On  June  23, 1888,  your  office  made  the  following  ruling : 

The  mill  site  is  claimed  in  connection  with  the  Peru  lode,  but  there  is  nothing  in 
the  record  showing  that  the  same  is  used  or  occupied  in  connection  therewith  or  for 
anypurpose  whatever.  Satisfactory  evidonco  must  bo  furnished,  showiug  in  what 
manner  said  miU  site  is  used  or  occupied  and  when  such  use  or  occupancy  com- 
menced. 

In  response  to  this,  the  applicant  filed  an  affidavit  of  its  president, 
J.  Wari-en  Brown,  dated  November  12,1888;  but  your  office  having 
under  date  of  November  23,  1888,  held  this  testimony  insufficient, 
another  affidavit,  dated  January  28,  1889,  and  jointly  sworn  to  by  Ben- 
jamin C.  Catren  and  Porter  P.  Wheaton,  was  subsequently  submitted. 
On  February  25, 1889,  your  office  made  the  following  ruling: 
*'  The  evidence  submitted  utterly  fails  to  show  that  the  lainl  embraced 
in  said  mill  site  was  used  or  occupied  for  mining  or  milling  purposes 
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in  connection  with  said  Peru  lode,  and  I  therefore  decline  to  recall  said 
office  decision  of  November  23,  last,''  by  which  said  entry  wae  held  for 
caDcellation  ^^  to  the  extent  of  the  area  embraced  in  the  mill  site  sur- 
vey No.  859  B.» 

From  the  action  so  taken  the  applicant  company  appealed  to  this 
Department. 

The  following  are  the  facts  set  np  in  support  of  the  claim  to  the  mill- 
site: 

Thftt  said  company  or  its  grantees  are  the  owners  of  a  number  of  other  mines  lying 
oontignoas  to  said  Peru  Lode  and  mill-site,  for  which  patents  have  been  issued,  in- 
dloding  a  certain  tunnel  about  eight  hundred  feet  in  length,  called  the  Everett  tunnel, 
and  that  in  the  development  of  said  lode  mining  claims  the  said  company  and  its  grant- 
ors np  to  the  year  1878  had  expended  more  than  $50,000,  and  -that  since  said  year  its 
grantees  have  been  actively  engaged  in  mining  upon  said  properties  at  an  expense 
of  at  least  $50,000  more ;  .  .  .  .  that  this  applicant  and  its  grantees  have  at 
least  20,000  tons  of  concentrating  ore  at  the  mouth  of  said  Everett  tunnel,  which  tun- 
nel is  situated  on  the  creek  Just  below  the  Peru  mill  site;  that  it  is  the  object  of  the 
applicant  or  parties  associated  with  it  to  build  a  mill  and  to  use  the  water  power 
from  said  Peru  mill-site  for  the  purpose  of  obtaining  power  to  operate  the  same,  said 
mill  to  be  nsed  in  concentrating  said  ore  and  also  to  use  the  water  power  from  said 
Peru  mill-site  for  the  purpose  of  obtaining  power  to  operate  machinery  iu  said  mines ; 
that  said  mill  would  have  been  built  long  since  but  for  the  litigation  in  which  said 
company  had  been  involved,  and  th&t  steps  have  been  taken  to  build  said  mill  and 
to  secure  the  water  power  from  said  mill-site  for  the  purposes  above  stated ;  that 
without  said  water  power  the  expense  of  operating  said  mill  and  the  machinery  in 
said  mines  would  be  greatly  increased  since  it  would  necessitate  the  use  of  steam 
power  for  such  purpose  (affidavit  of  President,  November  12,  1888). 

Under  date  of  January  28,  1889,  Benjamin  0.  Oatren  and  Porter  P. 
Wheaton  jointly  swore  to  the  following  allegations : — 

That  said  mining  company  is  the  owner  and  occupier  of  the  West  Pern  tunnel; 
that  said  company  is  now  using  said  mill  sito  in  immediate  connection  with  said  tun- 
nel for  the  purpose  of  dumpage  for  ore,  mineral  and  rock  from  said  tunnel  and  other 
sources;  that  no  other  ground  is  available  for  such  purpose:  Affiant  further  states 
that  said  mining  company  has  constructed  a  dam  on  said  mill-site  for  the  purpose  of 
utilizing  the  same  as  a  water  power  in  connection  with  said  West  Peru  tunnel,  the 
Pern  lode,  and  other  lodes. 

The  provision  of  the  statute  under  which  the  claim  is  made,  is  as  fol- 
lows : — 

Where  non-mineral  land  non-contiguous  to  the  vein  or  lode  is  used  or  occupied  by 
the  proprietor  of  such  vein  or  lode  for  mining  or  milling  purposes,  such  non-adjacent 
surface  ground  may  be  embraced  and  included  in  an  application  for  a  patent  for  such 
yein  or  lode  (section  2337,  R.  S.). 

1  concur  in  the  opinion  of  your  office  that  the  facts  above  set  up  do 
not  bring  the  claim  within  the  terms  of  this  enactment,  as  they  do  not 
show  that  the  mill-site  was  used  or  occupied  by  the  applicant  company 
for  mining  or  milling  purposes  in  connection  with  the  Peru  lode  mine. 
See  Iron  King  Mine  and  Mill  Site,  9  L.  D.,  201 ;  Two  Sisters  Lode  and 
Mill  Site,  7  L.  D.,  557. 

Your  said  office  decision  is  accordingly  affirmed. 
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MINTN^G  CLAIM— NOTICB-BXPENDITUBB. 

Nil  Despeeandum  Plaoeb. 

A  notice  of  ftpplication  that  fails  to  connect  the  claim  with  the  pablic  sarveys  is  in- 
sufficient; and  the  defect  cannot  be  cared  by  a  reference  to  the  board  of  equitable 
adjudication  in  the  presence  of  advei-se  claimants  who  have  not  had  legal  notice. 

If  expenditures  and  improvements  are  made  for  the  benefit  of  stveral  claims  the  sur- 
veyor general's  certificate  should  show  what  part  of  such  expenditures  is  exola- 
sively  credited  to  the  claim  for  which  patent  is  asked. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  20,  1890. 

I  have  considered  the  appeal  of  the  Mayflower  Gravel  Mining  Com- 
pany fipom  the  decision  of  your  office  of  ITovember  20, 1888,  requiring 
new  notice  of  application  for  entry,  a  supplemental  certificate  of  ex- 
penditures and  additional  evidence  of  expenditures  for  the  year  in 
which  the  application  for  patent  was  filed  in  the  matter  of  the  I^il  Des- 
perandum  placer  claim,  mineral  entry  No.  1106,  Sacramento,  California 
land  district.  On  July  8, 1886,  said  company  made  its  entry  for  said 
claim  in  Sec.  24  T.  14  K,  R  10  E.  M.  D.  M.,  designated  as  lots  84  and 
85  embracing  119.10  acres  in  the  Bushy  mining  district  in  Placer  county. 

In  March  1887,  Lucinda  Stevens,  widow  of  D.  P.  Stevens,  deceased, 
filed  a  protest  against  the  issuance  of  patent  alleging  that  the  applica- 
tion included  ground  claimed  and  worked  by  her  husband  now  deceased ; 
that  the  applicant  bas  failed  to  make  the  showing  required  by  law  as  to 
annual  work  and  expenditures ;  that  no  copies  of  plat  and  notice  wei*e 
posted  in  a  conspicuous  place  on  the  land ;  that  the  notice  of  applica- 
tion was  published  in  an  obscure  newspaper,  which  had  just  started, 
and  which  had  practically  no  circulation ;  that  the  published  notice  was 
insufficient  in  that  it  did  not  connect  said  claim  with  any  corner  of  the 
public  survey  and  that  five  hundred  dollars  have  not  been  expended 
upon  said  claim  either  in  labor  or  improvements. 

On  August  15, 1888,  one  William  Muir,  filed  a  protest  against  said 
entry  alleging  that  the  applicant  for  patent  bad  never  discovered,  dis- 
closed or  opened  up  any  mineral  deposit  of  any  kind  upon  either  of 
said  lots. 

Your  office,  after  considering  the  case,  decided  that  the  published 
notice  was  insufficient  in  that  it  failed  to  give  any  line  connecting  said 
claim  with  the  public  surveys ;  that  the  surveyor  general's  certificate  is 
insufficient  in  that  while  it  was  evident  that  some  of  the  improvements 
were  outside  the  limits  of  this  claim  and  made  for  the  common  benefit 
of  several  locations  the  proper  proportional  interest  to  be  exclusively 
credited  to  this  claim  had  not  been  shown  and  required  new  notice  and 
additional  or  supplemental  certificate.  It  was  also  held  that  in  view  of 
this  requirement  of  republication,  which  wo  uld  give  all  parties  claiming 
adversely  an  opportunity  to  assert  their  claims  before  a  competent 
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tribunal,  it  was  annecessary  to  order  a  hearing  and  said  petitions  were 
dismissed. 

The  sarvey  of  said  claim  and  the  notice  claimed  to  have  been  posted 
on  the  land  both  connected  this  claim,  from  a  corner  marked  '^  M.  F. 
P.  M."  «  N.  T.  P.  M."  and  P.  P.  M.  or  northeast  corner  of  this  claim, 
with  the  qaarter  section  corner  common  to  sections  13  and  14  of  the 
pablic  surveys  by  a  line  running  N.  68^  31'  W.  16.87  chains,  but  in  the 
published  notice  and  the  copy  posted  in  the  local  office  no  mention  of 
this  line  or  of  any  other  connection  with  the  public  surveys  is  made. 

I  concur  with  the  conclusion  reached  in  your  office  that  this  notice 
was  insufficient.  Under  the  ruling  in  the  case  of  the  Mimbres  Mining 
Company  (8  L.  D.,  457)  this  defect  might  in  the  absence  of  an  adverse 
claim  be  cured  by  submission  to  the  board  of  equitable  adjudication.  In 
the  presence  of  these 'adverse  claimants  who  have  not  had  legal  notice 
of  the  application  herein,  such  reference  cannot  be  made. 

The  objection  to  the  surveyor's  certificate,  heretofore  filed,  seems 
also  to  be  well  taken.  It  appears  from  various  affidavits  filed  in  behalf 
of  this  company  that  it  controlled  several  claims  in  the  immediate 
neighborhood  of  this  one  under  consideration,  and  that  it  had  expended, 
in  developing  and  working  sach  claims  large  sums  of  money,  but  it  is 
not  shown  what  part  of  this  labor  or  improvements  were  properly  to  be 
credited  to  the  respective  locations  included  in  the  present  application. 

Upon  the  questions  of  the  posting  of  notice  in  a  conspicuous 
place  on  this  claim  and  the  work  done  by  the  respective  parties  thereon, 
a  large  number  of  affidavits  have  been  filed  tending  on  the  one  hand  to 
sustain  the  allegations  made  by  Mrs.  Stevens,  and  on  the  other  to  flatly 
contradict  such  allegations.  Inasmuch,  however,  as  the  applicant  for 
patent  will  be  required  to  give  anew  its  notice  of  application,  all  parties 
claiming  adversely,  will,  as  said  in  your  decision  be  afforded  an  oppor- 
tunity to  present  and  prosecute  in  due  form  their  claims,  it  is  unneces- 
sary to  order  a  hearing  at  this  time  as  requested. 

The  decision  appealed  from  is  affirmed. 


West  v.  Owen. 

Motion  for  review  of  departmental  decision  rendered  June  7, 1889, 
(8  L.  D.,  576),  in  the  above  entitled  case  denied  by  Secretary  NoblCi 
February  20, 1890. 

ADJUSTMENT  OF  DBPUTr  SURVEYOR'S  ACCOUNTS. 

Instructions. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Feb- 
ruary 20,  1890. 

Beferring  to  your  letter  of  January  28, 1890,  with  respect  to  the  pres- 
ent system  of  examining  surveys,  I  have  to  say  that  your  report  has 
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been  dnly  examiDed  and  that  yoar  conclusions  meet  with  the  approval 
of  the  Department. 

The  instructions,  therefore,  of  the  General  Land  Office  to  surveyors- 
general,  as  shown  in  the  Oommissioner's  Beport  for  1886  (pages  ITS- 
IT?),  requiring  all  surveys  to  be  examined  in  the  field  prior  to  the  ad- 
justment and  payment  of  deputy  surveyor's  accounts,  are  hereby  re- 
voked. The  revocation,  however,  of  these  instructions  does  not  call  in 
question  the  authority  of  the  Oommissioner  to  suspend  the  adjustment 
of  a  surveying  account  in  auy  particular  case,  pending  an  examination 
in  the  field,  if  he  deems  such  course  necessary  to  determine  the  justness 
of  the  account,  or  the  accuracy  of  the  work. 


MFNING  CLAIM-RKS  JUDICATA    KNOWN  LODE>PATJfiNT« 

Pike's  Peak  Lode. 

The  CorainiBsioner  of  the  Qeneral  Land  Office  has  no  authority  to  reverse  a  decision 
of  his  predecessor  that  hiis  become  final. 

A  decision  of  the  Secretary  of  the  Interior  is  binding  upon  all  subordinate  officers  of 
the  Land  Department  so  long  as  it  remains  unchanged. 

The  limitation  of  the  width  of  a  lode,  within  a  placer  claim,  by  the  proyisions  of 
section  2333,  R.  S.,  is  only  applicable  where  the  claimant  seeks  a  patent  for  a  vein 
or  lode  included  within  the  boundaries  of  his  placer  claim,  and  has  no  applica- 
tion for  the  lode  claim,  properly  perfected  bj  another,  prior  to  the  date  of  the 
application  for  placer  patent. 

If  it  appears  from  the  record  that  there  is  a  lode  claim  within  the  boundaries  of  a 
placer  ciaim,  not  owned  by  the  placer  applicant,  such  lode  claim  should  be  in 
its  full  extent  excepted  from  the  placer  patent 

If  the  record  shows  that  there  is  no  known  lode  or  vein  within  the  boundary  of  a 
placer  claim,  and  patent  regularly  issues  thereon,  no  subsequent  application  for 
a  lode  claim,  within  said  placer,  should  be  received  by  the  local  office,  so  long  as 
said  placer  patent  remains  outstanding  and  uncanceled  in  whole  or  in  part. 

The  validity  of  a  placer  patent,  and  its  extent,  as  in  conflict  with  an  alleged  known 
lode  or  vein,  are  qacstions  that  can  only  be  determined  by  judicial  authority. 

First  Assistant  Secretary  Chandler  to  the  CommissUmer  of  the  Qeneral 

Land  Office^  February  21, 1890. 

I  am  ID  receipt  of  your  comiDanication  dated  the  30th  ultimo,  sab- 
mitting  a  copy  of  yoar  office  decisioD  dated  Janaary  8, 1890,  in  the 
case  of  mineral  entry  No.  688,  made  Jaly  14,  1881,  at  the  Helena  Mon- 
tana land  office,  by  Patrick  A.  Largey,  upon  the  Pike's  Peak  lode 

claim. 
It  is  stated  that  your  office,  upon  motion  for  counsel  for  claimant, 

adhered  to  it^  former  decision  requiring  an  amended  survey  reducing 
its  width  to  twenty-five  feeton  either  side  of  the  center  lode,  upon  the  au- 
thority of  the  decision  of  the  Department  upon  the  Shonbar  lode  claim 
(1  L.  D.,  551  and  3  L.  D.,  388} ;  that  in  a  subsequent  motion  dated  Jan- 
uary 21,  same  year,  counsel  after  stating  the  errors  alleged  in  said  de- 
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eision  of  January  8th,  requested  a  recousideration  thereof,  and  that  the 
entry  of  said  claim  bo  approved  for  patent  to  the  ''full  extent  of  sur- 
face ground  claimed,"  or  in  case  you  were  of  the  opinion  that  you  did 
not  have  the  power  to  apply  the  ruling  in  the  case  of  Noyes  v.  Mantle, 
(127  U.  S.,  328)  to  said  lode  claim,  that  you  would  ''ask  instructions 
of  the  Hon.  Secretary  of  the  Interior  in  the  premises."  In  accordance 
with  said  request  you  ask  to  be  instructed  whether  patent  should  be 
allowed  on  said  claim  as  prayed  for.  You  also  request  to  be  advised, 
in  view  of  the  holding  and  principle  of  the  decision  in  the  case  of 
Thomas  J.  Laney  (9  L.  D.,  83)  whether  it  would  be  necessary,  before 
the  issuance  of  such  patent,  that  the  Upton  placer  patent,  should  first, 
by  regularly  instituted  judicial  proceedings  be  set  aside  or  made  inoper- 
ative as  to  the  portion  of  land  therein  embraced  and  claimed  as  the 
Pike's  Peak  lode  claim,  or  whether  such  lode  patent  should  be  issued 
without  regard  to  the  outstanding  ]>lacer  patent.  It  will  hardly  be 
necessary  to  consider  whether  the  supreme  court  decision  in  the  case 
ofl^oyes  t7.  Mantle  (supra)  overturns  the  ruling  in  the  Shon bar  lode 
case  above  cited,  for  it  is  clear  that  in  this  particular  (*.ase  your  ofSce 
would  not  have  jurisdiction  to  reverse  the  decision  of  your  predecessor, 
rendered  on  April  9, 1883,  which  has  become  final,  there  being  no  ap- 
peal. United  States  v.  Stone  (2  Wall.,  535) ;  Heirs  of  Joseph  Main- 
ville,  (3  L.  D.,  177) ;  Bben  Owen  et  al.  (9  0.  L.  O.,  111). 

Moreover,  the  decisions  of  the  Department  are  binding  upon  all  the 
subordinate  officers  so  long  as  they  remain  unchanged.  The  Shonbar 
Lode  case  (1 L.  D.,  551),  cited  by  you,  was  decided  by  Mr.  Secretary  Teller 
on  March  26,  1883.  In  that  case  your  office  held  the  mineral  entry  (or 
8aid  lode  for  cancellation,  for  the  reason  that  the  ground  covered  thcri'by 
was  patented  as  placer  claims,  on  April  15,  and  May  16, 1881,  upon 
mineral  entries  Nos.  575  and  553.  Upon  appeal  the  Department  found 
that  the  lode  applicants  located  their  claim  May  5, 1879,  filed  applica- 
tion for  patent  on  November  2, 1880,  and  after  due  notice  by  publica- 
tion, made  mineral  entry  No.  611  on  January  14, 1881,  at  the  Helena 
Montana  land  office.  On  May  29, 1882,  ther  lode  claimants  filed  certain 
affidavits  alleging  that  said  lode  was  a  well  defined  vein,  rich  in  min- 
erals, and  that  its  existence  was  known  at,  and  long  prior  to  the  date 
of  said  placer  application.  The  Department  cited  the  case  of  the  Mam- 
moth Quartz  mine  wherein  it  was  decided  that  the  lode  claimant  should 
be  allowed  to  make  application  for  a  patent,  subject  to  the  filing  of  an 
adverse  claim  and  the  institution  of  suit  in  a  court  of  competent  juris- 
diction, and  held  that  the  proofs  on  said  lode  claim  having  been  of 
record  in  your  office  for  several  months  prior  to  the  issuance  of  said 
patents,  in  the  absence  of  any  adverse  claim,  the  applicants  were  en- 
titled to  take  their  lode  and  twenty-five  feet  on  each  side  thereof  and 
no  more;  that  the  lode  claimants  in  order  to  protect  their  right  to  the 
full  extent  should  have  duly  filed  an  adverse  claim,  and  having  failed 
to  do  so,  they  were  expressly  restricted  by  the  statute  to  their  lode  "  and 
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twonty-flve  feet  of  sarface  on  each  side  thereof."  Your  office  was  ac- 
cordingly directed,  if,  upon  examination,  the  proofis  were  found  to  be 
sufficient  to  ^'require  a  corrected  plat  properly  defining  the  restricted 
surface  ground,  upon  which  patent  wonld  issue." 

Subsequently  (on  February  10  1885,—^  L.  D.,  388)  the  Department 
adhered  to  said  ruling,  holding  that  section  2333  of  the  Revised  Statutes 
of  the  United  States,  expressly  restricted  such  claims  "  to  twenty-five 
feet  of  surface  on  each  side  thereof." 

It  appears  to  have  been  the  ruling  of  the  Department  that  a  claim- 
ant for  an  alleged  known  lode  should  apply  /or  patent  in  the  usual  way 
although  it  was  covered  by  a  prior  placer  patent,  so  that  the  contro- 
versy might  be  properly  settled  in  the  courts.  Bobinson  v.  Boyder  (1 
L.  D.,  564) ;  Becker  et  al  v.  Sears  on  review  (idem  577) ;  Olathe  Placer 
Mine  (4  L.  D.,  494). 

So,  in  the  case  of  the  application  for  patent  for  mineral  land  covered 
by  a  townsite  patent,  it  has  been  held  by  the  Department  that  an  ad- 
verse claim  or  protest  should  be  filed  by  the  townsite,  or  in  its  behalf, 
and  in  the  absence  of  snch  action,  suit  to  set  aside  the  mineral  patent 
will  not  be  advised.  Smoke  Hoase  Lode  (4  L.  D.,  555)^  Iron  Silver 
Mining  Go.  v.  Mike  and  Starr  Mining  Go.  (6  L.  D.,  533). 

The  case  ofNoyes  v.  Mantle  (supra)  involved  the  rights  of  two  min- 
eral claimants  for  a  lode  claim,  one  by  virtue  of  a  patent  issued  on  April 
23,  1880,  upon  his  application  dated  December  14, 1878,  for  a  placer 
claim,  the  other  by  virtue  of  a  lode  location  made  on  April  23, 1878. 
The  supreme  court  held  that  under  the  provisions  of  section  2332  B.  S., 
a  valid  location  of  a  mineral  lode  or  vein  properly  made,  and  perfected 
under  the  law,  gives  to  the  locator  the  exclusive  right  to  such  lode  or 
vein.    In  deciding  the  case  the  court  said — 

They  (the  lode  claimants)  had  thus  done  all  that  was  necessary,  under  the  law,  for 
the  acquisition  of  an  exclusive  right  to  the  possession  and  enjoyment  of  the  ground. 
The  claim  was  thenceforth  their  property.  Tliey  needed  only  a  patent  of  the  United 
States  to  render  their  title  perfect,  and  that  they  could  ohtain  at  any  time  upon  proof  of 
what  they  had  done  in  locating  the  claim,  and  of  subsequent  expenditures  to  a  spec- 
ified amount  in  developing  it.  Until  the  patent  issued  the  government  held  the  title 
in  trust  for  the  locat.ors  or  their  vendors.  The  ground  itself  was  not  afterwards  open 
to  sale.  The  location  having  become  completed  in  April  1878,  ante-dates,  by  some 
months,  the  application  of  the  defendant  for  his  placer  claim.  That  patent  was  sub- 
ject to  the  conditions  of  section  2S33  of  the  Revised  Statutes, 

which  the  court  quoted  at  length.  The  court  held  reaffirming  the  rul- 
ing in  Beynolds  v.  Iron  Silver  Mining  Co.  (116  IT.  S.,  687  and  124  U.  S.^ 
374),  that  said  section  2333  provides — 

(1)  Than  an  applicant  for  a  placer  patent  who  is  in  posseWon  of  a 
vein  or  lode  within  his  placer  claim,  must  state  the  fact,  and  upon  pay- 
ment of  the  sum  required,  patent  may  issue  covering  the  placer  claim, 
and  the  lode  claim  ^<  and  twenty-five  feet  of  surface  on  each  side  thereof." 

(2)  That  where  a  vein  or  lode  is  known  to  exist  within  tJ^ placer  claims 
an  application  for  the  latter  omitting  to  apply  for  the  vein  or  lode  will 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  203 

be  held  ^^  as  a  conclasive  declaration  that  the  claimant  of  the  placer 
claim  has  no  right  of  possession  to  the  vein  or  lode,"  and — 

(3)  That  if  the  existence  of  a  vein  or  lode  in  a  placer  claim  is  not  known 
a  patent  for  the  placer  claim  shall  convey  all  valuable  mineral  and  other 
deposits  within  its  bonndaries.  The  court  also  held  that  said  section 
does  not  apply  to  lodes  or  veins  within  the  boundaries  of  a  placer  claim 
which  have  been  located  previously  under  the  laws  of  the  United  States, 
and  which  are  in  possession  of  the  locators  or  their  assigns ;  that  it  can 
apply  only  to  lodes  or  veins  not  taken  up  and  located  so  as  to  become 
the  property  of  others,  and  that, 

where  a  location  of  a  vein  or  lode  has  been  made  nnder  the  law,  and  it«  bonndaries 
have  been  Bpecificallj  marked  on  the  snrfaoe,  so  as  to  be  readily  traced,  and  notice 
of  the  location  is  recorded  in  the  osoal  books  of  record  within  the  district,  .... 
it  may  safely  be  said  that  the  yein  or  lode  is  known  to  exist,  althongh  i>ersonal 
knowledge  of  the  fact  may  not  be  possessed  by  the  applicant  for  a  patent  for  a  placer 
claim. 

It  thus  appears  that  the  limitation  of  the  width  of  the  claim  in  said 
section  2333  is  only  applicable  where  the  same  claimant  seeks  a  patent 
for  a  vein  or  lode  included  within  the  boundaries  of  his  placer  claim, 
and  has  no  application  to  alode  claim  properly  perfected  by  another  prior 
to  the  date  of  the  application  for  patent  for  placer  claim  whose  bounda- 
ries include  the  lode  claiat.  If  therefore  it  shall  appear  from  the  record 
that  there  is  a  lode  claim  within  the  boundaries  of  a  placer  claim,  not 
owned  by  the  applicant  for  patent  for  said  placer  claim,  then  that  lode 
claim  in  its  full  extent  should  be  excepted  from  the  placer  patent. 

The  applicant  for  a  patent  for  a  placer  claim  is  required  to  make  affi- 
davit, corroborated  by  one  or«more  witnesses,  that  there  is  no  <^  known 
lode  or  vein  ^  within  the  boundaries  of  the  placer  claim,  (Paragraph  59, 
p.  25  Mining  Regulations  of  the  General  Land  Office,  Edition  1889),  if 
it  be  a  fact 

If  such  affidavit  is  falsely  made,  then  the  patent  issued  upon  the 
placer  claim  could  be  vacated  or  annulled  by  appropriate  action  in  the 
proper  court.  But  where  the  record  shows  that  there  was  no  known 
lode  or  vein  within  the  boundary  of  a  placer  claim  and  a  patent  has  reg- 
ularly issued  thereon,  no  subsequent  application  for  a  patent  for  a  lode 
claim  should  be  received  by  the  local  officers  so  long  as  said  placer  pat- 
ent remains  outstanding  and  uncanceled  in  whole  or  in  part. 

The  general  rule  is  well  settled  by  this  Department  that  the  issuance 
of  patent  terminates  the  jurisdiction  of  the  Department  over  the  land 
covered  thereby,  and  such  patent  can  be  invalidated  only  by  proceed- 
ings in  the  proper  court. 

Boockwell  V.  Indian  Widows  (1  L.  D.,  90) ;  Heir  of  John  Love  (2  L. 
D.,  386) ;  Wisconsin  Central  R.  R.  Co.  v.  Stinka  (4  L.  D.  344);  Pueblo  of 
San  Francisco  (5  L.  D.,  483) ;  Garriques  t7«  Atchison,  Topeka  and  Santa 
Fe  R.  R.  Co.  (6  L.  D.,  543) ;  The  Middle  Grounds  (7  L.  D.,  255) ;  Schweit- 
zer v.  Ross  et  al  (8  L.  R.,  70);  John  P.  S.  Voght  (9  L.  D.,  114).. 
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Sach  being  the  general  rale,  the  question  arises,  does  a  placer  patent 
iorm  an  exception  ?  I  think  not.  In  the  case  of  Thomas  J.  Laney  (9 
L.  D.,  83)  the  Department  held  that  your  office  correctly  refused  to  al- 
low the  lode  claimant  to  prove  that  the  lode  claimed  by  him  was  known 
to  exist  prior  to  the  issuance  of  patent  to  the  townsite  of  Oeorgetown, 
b:eaqse  (1)  there  was  no  allegation  that  the  lands  covered  by  said 
townsite  were  known  to  be  mineral  prior  to  entry  and  issuance  of  pat- 
ent therefor,  and  there  was  no  offer  to  make  proof  relative  thereto  prior 
to  the  decision  of  your  office.  (2)  That  with  the  issuance  of  patent  all  jur- 
isdiction over  the  land  embraced  therein  terminated  so  long  as  the  patent 
remained  outstanding.  Citing  United  States  v.  Stone  (2  Wall.,  525) ; 
Moore  v.  Robbina  (96  TJ.  S.,  530) ;  United  States  v.  Schurz  (102  U.  S., 
378) ;  and  numerous  departmental  decisions.  If  it  be  said  that  known 
veins  or  lodes  are  expressly  excepted  by  section  2333,  from  patents  for 
placer  claims  whose  boundaries  include  the  same,  it  is  also  true  that 
under  the  preemption,  homestead  or  the  townsite  laws,  no  title  from 
the  United  States  to  land  known  at  the  time  of  sale  to  be  valuable  for 
its  minerals  of  gold,  silver,  cinnabar  or  copper,  can  be  obtained.  Sees. 
2258,  2318  and  2392,  R.  S.  U.  S. 

In  the  case  of  Deffeback  v,  Hawke  (115  U.  S.,  Op.  406),  the  supreme 
court  say — 

The  land  officers,  who  are  the  mere  agents  of  the  law,  had  no  authority  to  insert  in 
the  patent  any  other  terms  than  those  of  conveyance,  with  recitals  showing  a  com- 
pliance with  the  law  and  the  conditions  which  it  prescribed.  The  patent  of  a  placer 
mining  claim  carries  with  it  the  title  to  the  surface  includecTwithin  the  lines  of  the 
mining  location,  as  well  as  to  the  land  beueath  the  surface. 

The  court  gives  as  a  reason  for  nsin  g  the  words  'Hand  known  at  the 
time  of  sale  to  be  valuable  for  its  uiiuerals  of  gold ^  etc.,  that — 

There  are  vast  tracts  of  pablic  land  in  which  minerals  of  different  kinds  are  found, 
but  not  in  such  quantity  as  to  Justify  expenditures  in  the  effort  to  extract  them.  It 
is  not  to  such  lands  that  the  term  *  mineral '  in  the  sense  of  the  statute  is  applica- 
ble,— 

that  said  words  were  used  advisedly— 

to  prevent  any  doubt  being  cast  upon  titles  to  lands  afterwards  found  to  be  different 
in  their  mineral  character  from  what  was  supposed  when  the  entry  was  ma<le  and  the 
patent  issued. 

If  the  land  covered  by  the  placer  patent  was  not  known  at  the  time 
of  the  sale  to  be  valuable  for  its  minerals  of  gold  etc.,  the  title  passed 
by  the  placer  patent.  Moreover,  the  last  clause  of  section  2333  ex- 
pressly declares  that  "  where  the  existence  of  a  vein  or  lode  in  a  placer 
claim  is  not  known,  a  patent  for  the  i)lacer  claim  shall  convey  all  valu- 
able mineral  and  other  deposits  within  the  boundaries  thereof."  The 
validity  of  the  patent  for  the  placer  claim,  and  its  extent,  will  therefore 
depend  npon  a  qnestiou  of  fact;  namely,  the  existence,  vel  non^  of  a 
known  lode  or  vein  within  the  placer  claim,  prior  to  entry  and  issuance 
of  patent  thereon.    It  is  eminently  proper  that  this  question  should  be 
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passed  upon  by  the  coarts.  The  legislation  relative  to  the  sale  of  min- 
eral lands,  specially  guards  the  possessory  rights  of  conilictiug  claim- 
ants. 

Sections  2325  and  2326  of  the  Revised  Statutes  prescribe  the  manner 
of  procedure  for  obtaining  a  mineral  patent,  and,  among  other  things, 
provide  that  the  claimant,  prior  to  filing  his  application  for  patent  shall 
post  a  copy  of  a  plat  duly  made  with  the  notice  of  this  application  for 
patent  in  a  conspicuous  place  on  the  land  embraced  in  said  plat  pre- 
vious to  filing  his  application  for  patent,  and  after  making  due  proof  of 
such  posting,  the  register,  upon  the  filing  of  said  application  plat  etc., 
is  required  to  make  due  publication  thereof,  within  which  time,  if  no 
adverse  claim  has  been  filed,  upon  making  the  required  proof  as  to  ex- 
penditures and  payment  for  the  land,  it  will  be  assumed  that  the  appli- 
cant is  entitled  to  a  patent  upon  his  claim.  If,  however,  an  adverse 
claim  be  duly  filed,  then  ^^  all  proceedings  except  the  publication  of  no- 
tice and  making  and  filing  of  the  affidavit  thereof,  shall  be  stayed  until 
the  controversy  shall  have  been  settled  or  decided  by  a  court  of  compe- 
tent  jurisdiction^  or  the  adverse  claim  is  waived." 

In  the  case  of  United  States  v.  Iron  Silver  Mining  Co.  (128  U.  S.,  673) 
the  supreme  court  said-^ 

The  amount  of  land  which  may  be  taken  np  as  a  placer  claim,  and  the  amount  as 
a  lode  claim y  and  the  price  per  acre  to  be  paid  to  the  goyernment  in  the  two  cases, 
when  patents  are  obtained,  are  different.  And  the  rights  conferred  by  the  respective 
patents,  and  the  conditions  npon  which  tbey  are  held,  are  also  different. 

While  this  may  be  conceded,  yet  it  still  remains  that  a  placer  patent 
by  the  express  provision  of  law  conveys  ^^all  valuable  mineral  and 
other  deposits  within  the  boundaries  thereof,"  where  the  existence  of 
the  vein  or  lode  was  not  known.  If  it  be  shown  that  the  applicant  has 
knowingly  made  misrepresentations  as  to  discovery  of  mineral,  or  as  to 
the  form  in  which  the  mineral  appears,  the  government  may  institute 
proceedings  to  set  aside  the  patent.  But  so  long  as  the  placer  patent 
remains  outstanding  and  unlimited,  in  my  judgment,  the  government 
through  its  officers  should  not  receive  lode  applications  for  any  part 
thereof.  Upon  a  sufficient  showing  being  made,  the  patent  may  be  set 
aside  by  proper  proceedings  in  the  courts. 

HOMBSTEAD  EKTRT-"  TRADE  AND  BUSINESS." 

BlOKEL  ET  AL  V.  IBVINE. 

If  at  the  date  of  the  original  entry  the  land  is  not  settled  npon  and  oconpied  for  pur- 
poses of  trade  and  business,  the  subsequent  occnpancy  of  the  laud  by  others  for 
snob  purposes  will  not  defeat  the  right  of  the  homesteader. 

First  Assistant  Secretary  Ciiandler  to  the  Commissioner  of  the  General 

Land  Office^  February  20,  1890. 

On  May  22,  1883,  Wm.  Irvine  made  homestead  entry  for  the  W.  i, 
KW.  i,  section  13  and  B.  i,  NE.  i,  section  14,  T.  2  K,  R.  13  E.,  M.  D. 
M.y  Stockton  land  district,  Galifornia. 
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He  made  final  proof  December  28, 1885,  against  the  allowance  of  the 
final  entry  Wm.  Bickel,  J.  0.  Tarbot,  G.  W.  Gordes  and  Joseph  Ganepa 
protested  upon  the  grounds  that  certain  portions  of  the  land  embraced 
in  said  homestead  entry,  viz.,  the  SE.  |,  of  NE.  ^  or  lot  12  of  said  sec- 
tion 14,  and  the  SW.  ^^  of  NW.  |,  of  said  section  13,  are  more  valaa- 
ble  for  mineral  than  agricultural  purposes  and  farther  that  the  townsite 
of  Carson  is  situated  on  portions  of  the  lands  last  aforesaid.  The  local 
officers  rejected  the  proof.    From  this  action  Irvine  appealed. 

Upon  the  request  of  both  parties,  your  office  on  November  10,  1886, 
ordered  that  a  hearing  be  had  before  the  local  officers  <^to  determine 
whether  the  SE.  i,  of  ^B.  i,  or  lot  V^  of  Sec.  U  and  the  SW.  i,  of 
NW.  i,  of  Section  13,  T.  2  N.,  R.  13  E.,  M.  D.  M.,  are  most  valuable 
for  agricultural  or  for  mineral  or  townsite  purposes.^' 

Hearing  was  accordingly  ordered  for  March  28,  1887,  and  continued 
by  stipulation  to  June  21, 1887.  On  this  day  the  parties  appeared  and 
were  represented  by  their  respective  attorneys.  After  a  full  hearing, 
the  local  officers  found  as  a  fact  '*  that  the  tract  in  dispute  is  more  val- 
uable for  agricultural  than  mining  purposes, '^  but  concluding  that  the 
so  called  village  of  Carson,  situated  on  those  lands  is  properly  and 
legally  a  townsite,  they  rejected  the  claim  of  Irvine  to  the  tract  inques- 
tion. 

From  this  action  of  the  local  officers  Irvine  appealed;  the  contestant 
took  no  exception  to  the  finding  that  the  lands  are  non-mineral  in  char- 
acter. 

Your  office  by  decision  bearing  date  November  6, 1888,  upheld  the 
local  officers  in  the  finding  of  fact  regarding  the  non-mineral  charac- 
ter of  the  land  but  reversed  their  ruling  on  the  further  question, 
whether  any  part  of  the  land  is  covered  by  a  valid  and  legal  town- 
site.  Your  office  held  that  the  claim  of  a  townsite  upon  the  said 
lands  is  not  supported  by  the  facts  in  the  case.  Yon  thereupon 
modified  the  decision  of  the  local  officers  and  concluded  ^^  that  Irvine 
should  be  permitted  to  complete  his  proof  and  make  entry  of  the 
lands  in  controversy  with  the  other  lands  embraced  in  his  entry  to 
which  he  is  entitled  under  the  homestead  laws." 

The  contestant  appealed  to  this  Department  from  your  said  office 
decision  and  assigned  the  following  errors  therein: 

I.  Error  in  holding  that  pablic  land  is  subject  to  homestead  entry  and  final 
proof  while  occupied  for  the  purposes  of  trade  and  business  and  in  the  adverse 
possession  of  twenty  bona  fide  permanent  residents. 

II.  Error  in  holding  that  the  townsite  residents  or  contestants  had  acquired  no 
rights  against  the  United  States  at  the  time  the  homestead  entry  of  Irvine  was 
made,  sufBoient  to  withdraw  the  land  from  such  entry. 

III.  Error  in  deciding  that  the  tracts  in  question  were  ''unappropriated  pablio 
lands"  at  the  date  of  the  homestead  entry  of  Irvine. 

IV.  Error  in  holding  that  the  homestead  entry  of  Irvine  was  valid  when  made. 

V.  Error  in  concluding  that  Irvine  should  be  permitted  to  complete  his  proofs 
and  make  final  entry  of  the  land  under  the  homestead  law. 
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No  exception  is  taken  by  the  contestant  to  the  finding  regarding 
the  non-mineral  character  of  the  land,  either  in  the  assignment  of 
error  or  in  the  argument  filed  in  connection  therewith. 

In  reference  to  the  townsite  qaestion  involved  in  the  case,  the 
facts  shown  by  the  evidence  are  as  follows: 

The  pretended  townsite  of  Garson  covers  abont  twelve  acres  of  the 
lands  in  contest.  There  were  settlements  on  it  as  early  as  1851;  it 
was  called  ^^  Garson  Gamp."  The  occupants  were  miuers  and  store 
and  saloon  keepers,  all  dependent  upon  the  mines  in  the  immediate 
vicinity  for  support.  Since  1862  the  mines  have  been  gradually 
abandoned  and  the  number  of  occupants  in  the  village  or  camp  cor- 
respondingly reduced.  The  population  in  1852  was  about  one  hun- 
dred, in  1862  twenty-five,  in  1882  twenty  or  twenty-five ;  at  the  time 
of  hearing,  June,  1887,  twenty,  consisting  of  two  families  respectively 
of  nine  and  seven  persons,  seven  and  five  of  whom  were  children 
and  four  single  persons.  The  only  place  of  business  was  a  store  kept 
by  one  of  the  latter.  From  1878  to  1883  no  business  whatever  was 
carried  on  in  the  camp ;  it  was  during  these  years  September,  1879, 
that  Irvine  settled  upon  the  lands  embraced  in  his  entry;  in  Decem- 
ber following  he  brought  his  family  to  the  land,  and  the  same  has 
ever  since  been  his  residence,  and  been  improved  and  cultivated  by 
him. 

At  the  time  of  hearing  Irvine  had  the  land  covered  by  the  entry 
exclusive  of  the  pretended  townsite  fenced,  and  thirty  acres  under 
cultivation.  He  had  on  the  land  two  dwelling  houses  and  many  out- 
houses. -He  used  a  large  part  of  the  land  for  grazing  and  kept  there 
five  horses,  four  colts  and  forty-five  head  of  cattle.  His  improve- 
ments are  valued  at  five  thousand  dollars. 

On  the  other  hand  the  inhabitants  of  the  pretended  townsite  had 
dwelling  houses  and  other  improvements  on  their  respective  lots. 
The  improvements  in  the  so  called  village  mostly  owned  by  the  con- 
testants are  valued  in  the  aggregate  also  at  about  five  thousand 
dollars. 

Oonsidering  this  question  you  set  out  in  your  said  office  letter: 

The  lands  were  surveyed  in  1871.  At  no  time  since  have  there  been  sufficient  in- 
habitant in  the  village  or  camp  to  make  a  townsite  entry,  Sec.  2389  Revised  Statutes. 
The  occupants  or  residents  of  the  tracts  in  controversy  never  in  any  manner  indicated 
that  they  desired  to  obtain  title  to  the  tracts  from  the  government  under  the  town- 
site  or  other  laws.  They  do  not  now  desire  to  enter  the  tracts.  There  was  no  store 
or  business  house  in  the  village  from  1878  to  1883.  During  this  interval  Irvine  made 
settlement  and  entry.  At  date  of  Irvine's  entry  the  townsite  contestants  had  ac- 
quired no  rights  against  the  United  States  and  there  was  no  appropriation  of  the 
public  lands  by  the  settlements  which  they  had  made.  In  the  case  of  Keith  v.  Town- 
site  of  Grand  Junction  (on  review,  3  L.  D.,431)  the  Hon.  Secretary  says,  following 
the  ruling  in  the  case  of  Townsite  of  Superior  City  (1  Lester.  432),  '  that  it  was  mani- 
festly not  the  object  of  the  law  to  withhold  from  pre-emption  such  lands  as  indi- 
Tidnals  might  designate  or  select  without  authority  as  a  site  for  a  probable  or  pros-' 
peotive  city  or  town. 
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In  the  oaae  of  Mattbiessen  and  Ward  v.  Williams  (on  review,  5  L.  D.,  180),  the  Hon. 
Secretary  says, — *  I  think  the  best  evidence  that  the  alleged  townsitehad  been  aban- 
doned as  snch  when  Williams  made  his  entry  is  the  fact  that  not  one  of  the  people 
then  staying  there  ever  laid  claim  to  any  part  of  this  land  nnder  the  towns! te  laws.' 

The  oconpants  of  '*  Carson  Camp  "  never  even  made  a  selection  as  did  the  contest- 
ants Matthiessen  and  Ward. 

I  must  take  exception  to  the  statement  that  since  1871,  there  never 
have  been  safficient  inhabitants  in  the  village  or  camp  to  make  a  town- 
site  entry.  The  law  does  not  prescribe  that  any  number  of  inhabitants 
is  necessary  to  make  a  townslte  entry.  See  Eevised  Statates,  section 
2389;  paragraph  9,  of  subdivision  3,  of  circular  of  November  5, 1886,  5 
L.  D.,  265,  and  case  of  Coyne  v.  Towusite  of  Crook  et  al.  (6  L.  D.,  675). 
However,  the  contestants  took  no  legal  steps  to  enter  the  lands  cov- 
ered by  their  settlement  under  the  townsite  law,  nor  do  they  now  ask 
it;  and  since  it  is  not  shown  that  any  part  of  the  land  was  settled  upon 
and  occupied  for  purposes  of  trade  and  business  at  the  time  of  Irvine's 
entry,  I  concur  in  the  conclusions  expressed  in  your  said  office  de- 
cision. 

While  in  point  of  law,  the  question  of  the  character  of  the  land, 
whether  agricultural  or  mineral  is  not  involved  in  the  appeal,  I  have 
nevertheless  fully  considered  the  evidence  regarding  this  fact,  and  have 
come  to  the  conclusion  that  the  weight  of  the  testimony  sustains  the 
finding  of  the  local  officers  affirmed  by  your  office. 

Accordingly  your  said  office  decision  is  affirmed. 

Subsequent  to  the  appeal  the  contestants  filed  various  «r  jparto  affi- 
davits in  which  the  mineral  character  of  the  land  is  asserted. 

These  affidavits,  which  present  no  new  facts  but  are  cumulative  in 
their  nature  cannot  be  considered  in  the  determination  of  the  case. 


PRE-EMPTION  ENTRY— SECTION  «»60  R.  S. 

Nanoy  M.  Maze. 

A  removal  from  land  held  ander  equitable  title,  to  reside  upon  public  land  in  the 
same  State,  is  within  the  inhibitory  provision  of  the  second  clause  of  aection 
2260,  Revised  Statutes. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  February  24, 1890. 

This  is  an  appeal  by  Nancy  M,  Maze  from  your  office  decision  of 
December  27,  1888,  affirming  the  local  office  and  rejecting  her  pre- 
emption proof  for  lots  6, 7,  9  and  16,  Sec.  6,  T.  11 8.,  K.  21  E.,  Stockton, 
California. 

From  the  statements  of  your  office  it  appears  that  said  proof  was  sub 
mitted  in  support  of  declaratory  statement  No.  14253,  filed  February 
10,  1888,  by  Mary  M.  Maze,  alleging  settlement  January  30, 1888,  upon 
lots  6,  7,  N.  ^  of  lot  9  and  lot  16,  in  said  section  6,  and  that  the  S. }  of  said 
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lot  9,  is  embraced  in  a  certain  pre-emption  cash  entry  dated  December 
27, 18S6. 

The  proof  in  question  was  submitted  before  the  county  clerk  of  Fresno 
county,  October  6, 1888. 

In  her  formal  testimony  in  support  of  such  proof  (showing  residence 
from  the  first  part  of  February,  1888,  and  improvements  valued  at  1300) 
the  claimant  averred  that  in  order  to  settle  on  the  land  involved  she 
had  left  other  land  that  had  been  embraced  in  the  homestead  entry  of 
her  deceased  husband  and  which  entry  she  had  '^  proved  up  as  his  sur- 
viving widow  and  for  his  family.'^ 

The  said  homestead  entry  is  shown  by  the  statements  of  yonr  office  to 
have  been  made  by  Sargent  H.  Maze  on  October  1, 1885,  for  land  in  the 
Stockton,  California  land  district,  and  commuted  to  cash  entry  October 
1, 1887,  by  his  widow  the  claimant  in  question. 

Both  the  local  and  your  office  found  in  effect  that  having  acquired 
the  equitable  title  to  the  land  (in  the  same  State)  covered  by  the  said 
homestead  entry  of  her  deceased  husband  and  having  removed  therefrom 
to  the  laud  in  question,  the  claimant  was  disqualified  as  a  pre-emptor 
under  section  2260  Revised  Statutes. 

In  this  conclusion  I  fully  concur.  Section  2291,  Eevised  Statutes 
provides  that, — 

No  certificate,  however,  shall  be  given,  or  patent  iiisued  therefor,  nntil  the  expira- 
tion of  five  years  from  the  date  of  buch  entry  ;  and  if  at  the  expiration  of  such  time, 
or  at  any  time  within  two  years  thereafter,  the  person  niakiog  such  entry,  or  if  he  be 
dead,  his  widow ;  or  in  case  of  her  death,  his  heirs  or  devisee ;  or  in  case  of  a  widow 
making  sach  entry,  her  heirs  or  devisee,  in  case  of  her  death,  proves  by  two  credible 
witnesses  that  he,  she,  or  they  have  resided  npon  or  cultivated  the  same  for  the  term 
of  AYe  years  immediately  preceding  the  time  of  filing  the  affidavit,  and  makes  affi- 
davit that  no  part  of  such  land  had  been  alienated,  except  as  provided  in  section 
twenty-two  hundred  and  eighty-eight,  and  that  he,  she  or  they,  will  bear  true  al- 
legiance to  the  government  of  the  United  States ;  then  in  such  case,  he,  she,  or  they, 
if  at  that  time  citizens  of  the  Uoited  States,  shall  be  entitled  to  a  patent,  as  in  other 
oases  provided  by  law. 

When,  therefore,  the  claimant  in  the  exercise  of  her  statutory  right 
(section  ^301  B.  S.)  commuted  the  homestead  entry  of  her  deceased 
husband  she  acquired  by  virtue  of  the  section  quoted,  the  equitable  title 
to  the  land  embraced  in  such  eptry.  See  also  Adolpbine  Hedenskay 
(2  0.  L.  O.,  83),  Perry  v.  Ashby  (Supreme  Court  Neb.,  4  O.  L.  6.,  63). 

The  claimant  at  the  date  of  her  pre-emption  settlement  was  the  equi- 
table owner  and  entitled  by  law  to  patent  for  land  (in  the  same  State) 
from  whence  she  removed  to  settle  on  the  tract  in  question. 

The  inhibition  of  the  decond  claase  of  section  2260  Revised  Statutes, 
extends  as  well  to  one  who  holds  under  an  equitable  title  as  to  one  who 
holds  under  a  legal  title.  Kimbrel  v.  Henry  (9  L.  D.,  619)  and  cases 
cited. 

It  consequently  follows  that  the  claimant  is  not  qualified  to  make 
pre-emption  entry  for  the  tract  involved  and  that  her  proof  has  been 
properly  rejected. 
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Tiie  decision  appealed  from  is  affirmed. 

It  is  accordingly  unnecessary  for  me  to  consider  the  discrepancies 
between  the  filing  and  proof  that  are  shown  by  this  record. 


CONTE8T-PKIOBITY  OF  IU6HT. 

Baibd  V.  Chapman's  Heibs  et  al. 

Failare  of  the  local  office  to  properly  enter  of  record  a  cod  test,  and  iasne  notice 
thereon,  will  not  render  such  contest  subject  to  the  intervening  right  of  a  second 
contestant. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  24, 1890. 

I  have  considered  the  case  of  E.  Z.  Baird  v.  the  Heirs  of  Balph  H.  Chap- 
man on  appeal  of  Ghas.  H.  Chambers,  from  your  office  decision  of  Jane 
2, 1888,  rejecting  his  testimony  offered  in  support  of  his  contest  against 
the  timber  culture  entry  of  Ralph  Chapman  for  W.  J,  NW.  J,  and  W. 
i,  8W.  J  Sec.  12,  T.  121  K,  B.  56  W.,  Watertown,  Dakota,  land  dis- 
trict. 

Chapman  made  entry  July  6, 1880,  and  on  September  9, 1884,  Baird 
initiated  contest  for  failure  to  plant.  Hearing  was  had  November  3, 
1884,  which  resulted  in  the  dismissal  of  the  contest  by  the  local  officers 
which  decision  was  finally  affirmed  by  your  letter  of  April  8, 1886. 

From  this  decision  of  the  local  officers  no  appeal  was  taken,  bat  in- 
stead on  March  22, 1886,  Baird  filed  a  second  contest  subject  to  the 
final  disposition  of  the  first  by  your  office.  In  regard  to  this  second 
contest  the  local  officers  say  in  their  letter  of  November  17, 1887 — 

This  affidavit  was  misplaced  in  the  files  of  this  office  and  npon  the  reception  of  the 
Commissioner's  letter  **C"  April  8,  1886,  was  overlooked.    Attention  was  called  to 

the  matter  and  notice  was  issued  for  personal  service  April  29,  1887 On 

April  13,  1887,  this  office  inadvertently  allowed  Charles  H.  Chambers  to  contest  the 
heirs  of  Ralph  H.  Chapman  for  same  tract. 

On  April  29,  1887,  the  local  officers  notified  the  attorney  for  Cham- 
bers that  the  contest  of  Baird  had  been  overlooked  by  them  and  would 
take  ptecedence,  and  that  the  said  contest  of  Chambers  had  been  dock- 
eted ''  subject  to  Baird  v.  Chapman,"  and  on  the  day  set  for  the  hearing 
of  the  contest  of  Chambers  they  endorsed  upon  the  papers  in  said  Cham- 
bers' contest  as  follows — 

Rejected  for  the  reason  that  there  was  on  file  in  this  office  at  the  time  this  contest 
was  filed,  a  contest  of  Eli  Z.  Baird,  against  said  entry,  filed  March  22,  1886,  which 
had  been  overlooked  nntil  this  contest  was  filed  and  notice  issued  April  19, 1887.  On 
the  29th  of  April,  1887,  notice  was  issued  in  the  case  of  Baird  v.  Chapman,  and  Cham- 
bers' counsel  was  duly  notified  that  his  case  was  an  error.  Case  was  docketed  sub- 
ject to  Baird  v.  Chapman. 

Chambers,  however,  appeared  with  his  witnesses  on  the  day  of  hear- 
iug  and  offered  to  produce  their  testimony  but  the  local  officers  refused 
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to  receive  it,  and  on  Ohambers'  appeal  your  office  sustained  their  de- 
cisiou,  apon  the  ground  that  ^^  It  does  not  appear  that  Baird  is  directly 
responsible  for  the  delay  in  the  prosecntion  of  his  contest,  nor  in  any 
way  chargeable  with  laches." 

Chambers  in  his  appeal  from  yonr  decision  alleges  error  in  sustain- 
ing the  decision  of  the  local  officers  that  Baird's  contest  should  precede 
that  of  appellant,  and  error  in  recognizing  Baird's  contest,  and  appel- 
lant argues  that  Baird  lost  all  his  rights  by  his  laches  in  neglecting  to 
hare  said  contest  called  up  and  notice  issued  'thereon,  whereby  appel- 
lant was  led  to  innocently  file  his  affidavit  of  contest  against  said  entry, 
and  to  incur  liability  and  expeuse  in  obtaining  counsel  and  service  of 
notice  and  bringing  the  said  contest  to  a  heariog,  and  that  by  his  neg- 
lect and  foilure  to  have  notice  issued  and  to  bring  on  a  hearing  upon 
bis  said  contest  he  waived  all  right  as  against  a  subsequent  contestant 
in  good  faith. 

Chambers  claims  negligence  on  part  of  Baird  in  failing  to  call  up  and 
have  notice  issued  on  his  second  contest,  and  that  by  such  negligence 
he  lost  all  his  previous  rights  under  his  contest. 

This  claim  cannot  be  sustained  for  the  reason  that  Baird's  negligence, 
if  he  was  guilty  of  laches  was  not  the  proximate  cause  of  the  alleged 
injury  to  appellant,  and  it  is  a  maxim  of  the  law  that  the  proximate 
and  not  the  remote  cause  is  to  be  looked  to.  The  proximate  cause  of 
the  alleged  injury  complaine<l  of  by  Chambers  was  the  result  of  the 
local  officers  in  failing  to  note  in  the  proper  place  upon  their  books,  the 
filing  of  the  second  contest  affidavit  by  Baird  and  giving  notice  of  the 
hearing,  and  but  for  this  negligence  on  the  part  of  the  local  office,  the 
alleged  injury  to  appellant  could  not  possibly  have  occurred. 

Where  there  is  no  intermediate  efficient  oanse,  the  original  wrong  must  be  consid- 
ered as  reaching;  to  the  effect,  and  proximate  to  it.  Milwankee  and  St.  Paul  By.  Co., 
V.  Kellogg  (94  U.  S.,469). 

Your  said  decision  is  accordingly  affirmed. 


HOMESTEAJ>  CONTEST— ABANDONMENT— RESIDENCE. 

LuNSFOED  V.  Evans. 

Proof  of  permanent  and  absolate  abandonment,  shown  after  the  expiration  of  the  six 
months  allowed  for  the  establisbnient  of  residence,  warrants  the  cancellation  of 
a  homestead  entry,  though  the  contest  is  initiat4^d  prior  to  the  expiration  of  said 
period. 

An  entry  is  invalid  at  inception  if  the  claimant  has  no  intention  of  making  a  home 
on  the  land  at  the  date  of  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  24,  1890. 

April  12, 1886,  Laura  J.  Evaus  made  homestead  entry.  No.  10,305,  for 
the  E  J  of  NB.  J  and  B.  J  of  SE.  \,  Sec.  11,  T.  24  N.,  R.  9  W.,  Neligh 
diBt^ct,  l^ebraska.    July  29,  I8863  the  entry  was  contested  by  Arthur 
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M.  Lansford,  on  the  grounds,  sabstantialiy,  that  it  was  not  made  for 
the  exclusive  benefit  of  said  Evans,  but  in  the  interest  of  one  J.  Y.  C. 
Johnson,  and  that  said  Evans  had  abandoned  said  entry  by  relinquish- 
menti  After  hearing  had,  September  28, 1886,  the  local  officers  found 
in  favor  of  the  contestant  and  recommended  the  cancellation  of  the 
entry.  Tour  office,  by  decision  of  September  24, 1886,  reversed  that  of 
the  local  officers,  and  dismissed  the  contest.  The  contestant  now  appeals 
to  this  Department. 

It  was  testified  on  th^  hearing,  that  Miss  Evans  left  Nebraska,  July 
12, 1886,  three  months  after  making  entry,  and  at  the  time  of  initiating 
the  contest,  July  29, 1886,  the  contestant  having  made  affidavit  that  she 
was  not  a  resident  of  Nebraska  and  that  personal  service  of  notice  of 
contest  could  not  be  had  upon  her,  notice  was  duly  given  by  publica- 
tion, and  also  by  mailing  such  notice  by  registered  letter  to  her  at  Ft 
Atkinson,  Iowa.  She  did  not  appear  in  person  at  the  hearing,  but 
O.  O.  Jones,  Esq.,  appeared,  representing  himself  to  be  her  attorney, 
and  the  contestant,  with  a  view  of  taking  her  deposition,  made  affida- 
vit, as  required  by  Eule  of  Practice  24,  that  she  resided  at  Ft.  Atkin- 
son, Winnesheik  county,  Iowa,  and  was  not  a  resident  of  Nebraska, 
and  at  the  same  time  filed  interrogatories,  service  of  which  was  duly 
accepted  and  cross-examination  waived  by  said  Jones.  Commission 
having  issued,  deposition  was  duly  taken  thereunder,  October  30, 1886, 
more  than  six  months  after  entry,  and  in  it  she  stated,  that  she  was 
then  teaching  school  and  residing  in  said  county  of  Winnesheik,  Iowa, 
and  that  on  July  5, 1886  (less  than  three  months  after  her  entry  and 
twenty -four  days  before  the  contest)  she  had  relinquished  her  "  right 
and  interest  to  said  claim  to  J.  Y.  0.  Johnson,  at  the  residence  of  John 
0.  Johnson,  in  the  presence  of  Clifford  Johnson,"  that  said  relinquish- 
ment was  delivered  to  John  C.  Johnson,"  and  that  she  had  <<  no  claim 
or  interest  in  said  claim  whatever."  The  deposition  of  said  John  O. 
Johnson  was  also  taken  in  accordance  with  the  rules  of  practice,  and  he 
corroborates  Miss  Evans  to  this  extent,  that  he,  as  a  justice  of  the 
peace,  ^<  took  her  acknowledgment  to  a  relinquishment  on  the  back  of 
what  he  supposed  to  be  a  receiver's  receipt."  There  is  no  testimony  in 
rebuttal.  Your  office  does  not  allude  to  or  seem  to  have  taken  into 
consideration  said  depositions,  and  holds  on  the  testimony  taken  at  the 
hearing  that  the  fact  of  Miss  Evan's  relinquishment  was  not  proven. 
"While  the  best  evidence  would  have  been  the  paper  (relinquishment) 
itself,  yet,  as  it  was  not  in  the  possession  of  the  contestant  or  subject 
to  his  control,  and  there  is  no  process  by  which  he  might  have  com- 
pelled its  production  before  the  local  officers  by  those  holding  it,  I  am 
of  the  opinion,  the  admission  of  Miss  Bvans — ^presumably,  if  she  still 
claims  the  land,  against  her  interest — corroborated  to  the  extent  that  it 
is  by  the  justice  of  the  peace  who  took  her  acknowledgment,  is  suffi- 
cient to  establish  the  fact  of  relinquishment.  Was  this  relinquishment 
intended  by  Miss  Evans  as  a  permanent  and  absolute  abandonment  of 
the  entry,  and,  if  so,  was  it  ground  for  canceUatlQi;!  of  the  entry  at  tb6 
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date  of  contest,  wbich  was  initiated  prior  to  the  expiration  of  the  six 
months  in  which  she  might  have  established  residence  f  That  it  was  a 
permanent  abandonment  of  the  entry  is  conclusively  shown  by  the  sub- 
seqnent  conduct  of  Miss  Evans.  On  July  12, 1886,  seven  days  after 
executing  the  relinquishment,  she  left  Nebraska  for  Iowa,  and  on  Oc- 
tober 30,  1886,  over  six  months  after  entry,  she  testifies  that  she  was 
residing  and  teaching  school  in  Winnesheik  county,  Iowa,  and  that  she 
had  no  right  or  interest  in  the  claim.  There  is  no  pretence  that  she 
ever,  before  or  after  the  contest,  settled  or  established  residence  on  the 
land.  LuDsford,  the  contestant,  testified  at  the  hearing  that,  on  the 
evening  of  the  day  the  entry  was  made  she  stated  to  him  that  she  would 
not  give  up  the  school  she  was  then  teaching,  but  that 

He  (J.T.  C.  Johnaon)  is  going  to  take  me  over  there  (to  the  olaim)  every  two  or 
three  weeks  and  I  will  stay  there  one  or  two  nights,  and  then  I  can  teach  my  school 
and  go  there  on  Friday  and  Satarday — so  that  I  can  make  that  my  residence  for  the 
first  tiiree  months.  After  my  school  is  ont,  1  will  go  there  and  live  three  months  and 
prove  np,  and  then  I  will  go  home. 

If  she  made  this  statement  (and  it  is  not  denied  by  her  or  any  one),  it 
goes  to  show  that  at  the  time  she  made  the  entry  she  had  no  intention 
to  give  up  her  old  home  for  one  upon  the  claim,  and,  this  being  true, 
the  entry  was  for  that  reason  invalid  at  its  inception. 

The  testimouy,  also,  tends  strongly  to  show  that  Miss  Evans  had  no 
use  for  the  land  and  did  not  want  it  for  herself,  but  made  the  entry  at 
the  instance  of  J.  Y.  0.  Johnson,  with  the  understanding  that  it  was  to 
be  conveyed  to  him  for  a  consideration  after  patent  was  obtained. 

I  am  of  the  opinion  that  the  charges  contained  in  the  affidavit  of  con- 
test were  sustained,  and,  as  they  show  that  the  entry  was  not  only  in- 
valid from  its  inception,  but  absolutely  abandoned  before  the  contest, 
that  they  authorized  its  cancellation  at  the  date  of  contest.  The  de- 
cision of  your  office  dismissing  the  contest  is  therefore  reversed,  and  it 
is  directed  that  the  entry  be  canceled. 


COMMUTATION  PROOF-SUPPIiEMBNTAIi  BVTDENCB. 

0.  E.  McDonald. 

Supplemental  evidence  showing  dae  compliance  with  law  prior  to  the  snhmission  of 
final  proof,  may  be  accepted  in  lien  of  new  proof,  where  the  entry  is  allowed  by 
the  local  office,  payment  made,  and  said  proof  not  called  for  until  four  years  after 
entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  25, 1890. 

April  17, 1883,  0.  E.  McDonald  made  homestead  entry  for  the  NB.J 
of  Sec.  23,  T.  114  N.,  E.  80  W.,  Huron  district,  Dakota  Territory.  One 
year  thereafter,  April  17, 1884,  he  made  commutation  proof,  which  was 
accepted  by  the  local  officers  and  receipt  for  the  purchase  money  and 
final  certificate  were  issued  to  him,  May  6,  1884. 

In  his  proof  McDonald  and  his  witnesses  tes  tify,  that  his  improve- 
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meuta  consisted  of  house  ten  by  twelve  feet,  stable  twelve  by  four- 
teen feet,  and  six  acres  of  breaking,  all  of  the  value  of  $100;  that  he 
had  for  one  season  cultivated  one  and  a  half  acres  in  com  and  for  a  gar- 
den ;  that  he  established  residence  on  the  laud  at  the  time  he  bailt  said 
house  in  August,  1883,  and  had  been  continuously  on  the  claim,  except 
^^  for  a  week  or  two  at  a  time,  teaming  and  breaking  out." 

Your  office,  by  decision  of  July  16, 1888,  held  that  the  "  residence 
and  cultivation  shown  are  not  satisfactory,''  and  rejected  the  proof,  bat 
allowed  the  "  claimant  an  opportunity  to  submit  new  proof,"  during  the 
lifetime  of  the  entry.  Thereupon,  McDonald's  attorney  files,  Beptem« 
ber  22, 1888,  affidavits  of  five  parties,  who  claim  to  have  lived  near  the 
land  during  the  period  of  McDonald's  alleged  residence  thereon.  These 
affiants  state  that  he  resided  on  the  land  over  six  months  before  making 
proof.  It  is  also  stated  by  them  that  part  of  the  six  acres  broken  was 
cultivated  by  McDonald  in  1883,  the  year  of  the  entry,  and  that  all  of 
it  "  was  cultivated  in  1884."  In  submitting  these  affidavits,  the  attor- 
ney asks  that  they  be  '*  favorably  considered,  in  view  of  the  fact  that 
McDonald  was  then  "  (September  22, 1888,)  *<  in  the  State  of  Missouri, 
and  could  not  return  to  Dakota,  except  at  great  expense."  Your  office, 
by  decision  of  October  30,  1888,  refused  to  accept  said  affidavits,  and 
directed  the  local  officers  to  "  inform  the  claimant  that  your  former  rul- 
ing of  July  IG,  1888,  was  adhered  to  and  he  would  be  required  to  sub- 
mit new  proof  during  the  lifetime  of  the  entry."  From  this  action  ap* 
peal  has  been  taken  to  this  Department. 

While  the  proof  was  not  bs  specific  as  to  residence  as  it  might  and 
should  have  been,  there  was  nothing  therein  from  which  bad  faith  could 
be  inferred.  As  said  in  the  case  of  James  H.  Marshall  (3  X.  D.,  411), 
the  proof  was  '^at  most  merely  defective,  not  fraudulent"  Inasmuch 
as  it  was  approved  by  the  local  officers  (whose  duty  it  was  in  the  first 
instance  to  reject  if  for  any  cause  defective),  and  payment  was  accepted 
for  the  land  and  final  certificate  issued,  and  the  action  of  your  office 
calling  for  new  proof  was  not  taken  until  four  years  thereafter,  I  am  of 
the  opinion,  the  five  affidavits  showing  over  six  months'  residence  before 
proof  should  have  been  accepted  in  lieu  of  the  further  proof  which  had 
been  required. 

The  decision  of  your  office  is  accordingly  reversed. 


liAII^ROAD  GRANT— INDEMXITX  SELECTION. 

Atlantic  and  Paoipio  B.  E.  Co.    (On  eeview.) 

ndemnity  selections  of  nnsiirveyed  lands  cannot  be  allowed,  as  it  cannot  be  de- 
termined whether  such  selections  are  for  lands  subject  thereto  until  after  sarvey. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  LaniA  Office^  Feb- 
ruary 27, 1890. 

This  is  a  motion  by  the  Atlantic  and  Pacific  Railroad  Company  for 
the  review  of  the  departmental  decision  of  February  25, 1889  (8  L.  D., 
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307),  affirming  yoar  office  decision  of  October  3, 1887,  which  snatained 
the  rejection  by  the  local  office  of  the  selection  by  said  company  of 
10,240  acres  in  the  Las  Graces  Kew  Mexico  district  as  indemnity  for  an 
alleged  loss  within  the  granted  limits  of  said  company  by  reason  of  a 
grant  to  the  town  of  Gaboletta  in  township  12  N.,  B.  7  W.,  Territory  of 
New  Mexico. 

The  said  selections  were  rejected  for  the  reason  that  the  land  em- 
braced therein  being  ansnrveyed  it  ^^  cannot  be  specifically  listed  as 
indemnity,  it  being  impossible  to  determine  what  lands  are  mineral  and 
set  apart  by  the  government,  what  definite  tracts  are  claimed  by  actual 
settlers  prior  to  the  grant  to  the  railroad  companies,  nor  can  the  bound- 
aries of  private  land  grants  be  sufficiently  determined  to  enable  them 
to  correctly  certify  such  selections,"  and  for  the  further  reason  that  as 
^^  patents  cannot  be  granted  to  unsurveyed  lands  and  as  the  certificate 
of  the  register  and  receiver  is  the  basis  of  patent  in  such  cases,  such 
action  on  the  part  of  the  local  officers  would  be  ultra  vires.^ 

In  behalf  of  the  motion  counsel  contend  that  the  company  by  the 
terms  of  its  grant  (act  of  July  27, 1866, 14  Stat.,  292),  upon  filing  the 
map  showing  the  definite  location  of  its  line  of  road,  acquired  the  right 
to  select  within  prescribed  limits  indemnity  for  losses  sustained  within 
the  granted  limits ;  that  such  selection  is  not  conveyance  and  cannot 
operate  to  bring  within  the  grant  lands  excepted  therefrom,  and  that 
consequently  the  fact  that  the  land  is  unsurveyed  is  of  no  valid  force 
against  such  selection. 

I  am  not  favorably  impressed  with  this  contention. 

It  is  true  that  upon  a  sufficient  showing  of  loss  within  its  granted 
limits  the  company  is  entitled  to  select,  within  the  prescribed  limits  in 
demnity  for  such  loss. 

But  such  selections  must  be  made  with  reference  to  the  terms  of  the 
company's  grant  (act  of  June  27,  1866, 14  Stat,  292),  i,  e.,  the  land  so 
selected  must  be  '^  not  mineral "  and  to  which  ^<  the  United  States  have 
full  title,  not  reserved,  sold,  granted  or  otherwise  appropriated,  and 
free  from  pre-emption  or  other  cl&ims  or  rights,''  at  the  time  of  filing 
the  said  map  of  definite  location. 

These  selections  when  approved  by  the  Department,  form  the  basis 
npon  which  the  government  patent  is  issued. 

It  follows  that  said  selections  should  not  be  allowed  until  it  can  be 

ascertained  whether  or  not  the  land  so  selected  is  properly  subject  to 

the  company's  grant. 

This  cannot,  for  manifest  reasons,  be  determined  in  the  absence  of 
survey. 

The  motion  is  denied. 
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PBE-EMPTION   CONTEST— IN  TEBVENING   ENTRY. 

Cbane  V.  Stone. 

Failure  of  the  pre- emptor  to  Bubmit  proof  and  make  payment  within  thirty  months 
after  filing  declaratory  statement  subjects  his  claim  to  the  intervening  adverse 
right  of  another. 

First  Assistant  Secretary  Clmndler  to  the  Commissioner  of  the  General 

Land  Office,  February  27,  1890. 

I  have  considered  the  case,  entitled  Pierce  Crane  v.  Chester  A.  Stone, 
in  which  Stone,  as  contestee,  appeals  from  yonr  office  decision  of  Oc- 
tober 9, 1883,  holding  that  he  forfeited  his  right  to  enter  the  NW.  J  of  Sec 
17,  T.  5  S.,  R.  81  W.,  in  Eagle  county,  Colorado,  Central  City  district 

From  the  record  it  appears  that  the  approved  plat  of  the  township, 
embracing  said  land  was  received  at  the  district  land  office  August  9, 
1882. 

The  claimant  Stone  made  pre-emption  declaratory  stat^'raent,  No. 
2437,  for  said  tract,  on  May  23, 1883,  alleging  settlement  August,  18S1, 
while  the  contestant,  Crane,  made  homestead  entry  Ko.  535  for  said 
tract,  on  December  2, 1885. 

On  June  5,  188G,  Stone  filed  with  the  register  notice  of  his  intention 
to  make  final  proof  of  having  complied  with  the  provisions  of  the  pre- 
emption law,  in  respect  to  said  land,  on  July  19, 1886.  The  said  notice 
was  duly  published. 

On  June  30, 1886,  Crane  filed  protest  against  allowing  Stone  to  make 
such  final  proof;  and,  on  July  13,  1886,  he  filed  his  affidavit  to  contest 
Stone's  right  to  make  such  entry,  alleging,  among  other  things,  that  he 
(Crane)  had  made  homestead  entry  No.  535,  on  said  land,  December  2, 
1885;  that  said  Stone  had  not  made  his  final  proof  on  said  declaratory 
statement  within  thirty-three  months  from  the  date  of  his  settlement; 
that  since  December  2, 1885,  he  had  continuously  resided  on  said  hind, 
and  improved  and  cultivated  the  same,  and  that  his  improvements  were 
worth  at  least  $600 ;  that  on  the  second  day  of  December,  1885,  the  said 
land  was  a  part  of  the  unappropriated  public  domain  of  the  United 
States,  as  affiant  then  and  now  believes. 

On  the  filing  of  such  affidavit  of  contest,  notice  was  served  upon 
Oane  and  the  issue  raised  between  said  parties  was  tried  and  the  local 
office  found  against  the  entryman  who  appealed  to  yonr  6ffice,  where, 
on  October  9, 1888,  you  affirmed  its  decision,  whereupon  the  entryman 
still  further  prosecuted  his  appeal  and  the  case  is  now  before  this  office 
for  determination.  The  question  involved  is,  has  Stone  forfeited  his 
right  to  the  tract  by  his  laches?  To  determine  this  question  it  is  nec- 
essary to  examine  Section  2267  of  the  Bevised  Statutes,  which  reads  as 
follows : 

AH  claimants  of  pre-emption  rights,  under  the  preceding  sections,  shall,  when  no 
shorter  time  is  prescibed  by  law  make  the  proper  proof  and  payment  for  the  land  within 
thirty  months  after  date  prescribed  therein  respectively  for  filing  their  declaratory 
notices. 
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In  this  case  it  was  thirty-seven  months  and  twenty-six  days  after 
filing  his  declaratory  statement  before  he  offered  to  make  proof  and 
payment  for  the  land.  In  the  mean  time,  bat  subsequent  to  the  expinir 
tion  of  the  thirty  months  after  Stone  filed,  Crane  made  homestead  entry 
of  the  same  tract,  thereby  acquiring  a  vested  right  in  the  land  in  con- 
troversy, and  while  it  may  be  inequitable  to  thus  adverse  Mr.  Stone,  if 
he  failed  to  so  ^*  prove  up  and  pay  "  within  the  time  provided  by  law, 
yet  it  is  quite  clear  that  any  other  qualified  claimant  had  a  legal  right  to 
appropriate  the  land.  Crane  exercised  that  right  and  made  his  entry, 
hence  he  must  be  protected  therein.  Molyneaux  v.  Young  (2  C  L.  L., 
660)  J  Atherton  v.  Fowler  (6  Otto,  513). 

Stone  gives  two  reasons  for  his  neglect  to  make  his  final  proof  and 
payment  within  the  limited  period,  viz : 

1.  I  did  uot  have  nor  coald  I  get  the  money  to  pay  for  the  land. 

2.  I  believed  I  had  thirty-three  mouths  from  the  time  I  filed  on  the  land  in  which 
to  make  payment. 

These  are  reasons  which,  while  they  call  for  sympathy,  are  beyond 
the  reach  of  the  Department  to  relieve,  for  the  law  makes  no  provis- 
ions that  such  excuses  may  be  beneficially  interposed  in  the  face  of 
an  adverse  claim.  They  would  have  some  weight,  however,  if  it  were 
a  question  between  the  entryman  and  the  government,  but  in  this  case 
the  Department  can  not  sacrifice  Mr.  Crane  to  protect  Mr.  Stone.  His 
misfortone  is  due  entirely  to  his  own  laches  and  the  hardship  which  he 
is  now  enduring  is  beyond  the  power  of  this  office  to  alleviate. 

Your  decision  is  accordingly  affirmed. 


STATB  SEIiECTIOXS— ACT  OF  SEPTEMBER  4,  1841. 

Habvey  et  al.  v.  State  of  California. 

ft 

Prima  facie  valid  selections  of  record,  made  by  the  State  under  section  8,  act  of  Sep- 
tember 4|  1841,  prior  to  survey  by  the  government,  and  renewed  when  the  plat 
of  survey  is  filed,  operate  as  a  bar  to  any  other  disposition  of  the  land,  and  may 
be  certified  to  the  State  if  found  to  be  valid. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneml  Land  Office^  February 

27,  1890. 

I  have  considered  the  cases  of  Robert  Campbell  and  James  H.  Har- 
vey V.  The  State  of  California  on  appeal  of  said  Harvey  and  Campbell^ 
from  your  office  decision  of  December  1, 1886,  rejecting  their  respective 
applications  to  make  homestead  entries  for  SW.  ^,  NE.  |,  and  lots  2,  3 
and  4,  Sec.  1,  T.  4  N.,  R.  2  B.,  H.  M.,  and  SB.  J,  NB.  J,  and  lot  1,  Sec.  1, 
T.  4  ir.,  R.  2  B.,  and  lot  4,  Sec.  6,  T.  4  N.,  R.  3  B.,  and  S W.  i,  SW.  i,  Sec. 
31,  T.  6  N.,  R.  3  B.,  Humboldt,  California,  laud  district. 

Applications  to  make  said  entries  were  presented  at  the  local  office 
by  the  persons  above  named,  on  March  25,  1886,  and  were  rejected  for 
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the  reason  that  all  of  said  lands  except  SW.  ^9  NE.  4,  Sec.  1,  are  em- 
braced in  a  selection  made  by  the  State  of  California  under  the  internal 
improvement  grant  of  September  4,  1841,  (6  Stats.,  453). 

Prior  to  the  sorvey  of  said  land  by  the  goveriiment  a  selection  was 
made  by  the  State  (March  6, 1861),  under  the  act  of  1841,  upon  a  survey 
made  by  the  county  surveyor,  and  a  second  selection  was  filed  in  the 
local  office  October  19,  1874.  On  the  latter  list  is  a  note  as  follows : 
'<  This  is  a  re-application  under  the  act  of  July  23, 1866,  the  land  having: 
been  sold  as  unsurveyed,  long  prior  to  that  time." 

Plat  of  government  survey  of  the  land  in  T.  5  K,  R  3  E.,  was  filed  in 
the  local  office  May  24, 1877,  but  for  the  remainder  such  plats  were  not 
filed  until  July,  1882. 

Again  by  letter  of  May  8, 1884,  John  L.  Hauke,  as  attorney  for  the 
grantee  of  the  State  requested  that  said  selections  be  listed  and  ap- 
proved to  the  State  in  order  that  the  purchaser  might  receive  his  patent 
from  the  State. 

It  appears  from  the  record  that  prior  to  December  8, 1860,  one  Alex- 
ander Preston,  had  located  said  land  with  school  fund  warrants  and  that 
it  was  at  his  request  that  said  survey  and  selection  of  March  5, 1861, 
were  made ;  that  he  subsequently  paid  the  State  in  full  for  said  land  and 
a  certificate  of  purchase  was  issued  to  him  therefor,  May  4, 1872. 

On  July  23,  1866  (14  Stat.,  218)  an  act  was  passed  by  Congress  to 
quiet  the  title  to  certain  lands  in  California  and  in  section  one  thereof 
it  is  provided : 

That  in  all  oases  where  the  State  of  California  has  heretofore  made  selections  of 
any  portion  of  the  pnblio  domain  in  part  satisfaction  of  any  grant  made  to  said  State 
by  any  act  of  Congress,  and  has  disposed  of  the  same  to  purchasers  in  good  faith 
nnder  the  law,  the  lands  so  selected  shall  be,  and  hereby  are  confirmed  to  said  State, 
etc. 

with  proviso  in  regard  to  lands  to  which  adverse  rights  may  have  at- 
tached prior  to  the  passage  of  said  act 
Section  3  of  said  act  provides  that — 

Where  the  selections  named  in  section  one  of  this  act,  have  been  made  from  lands 
which  have  not  been  surveyed  by  the  authority  of  the  United  St-ates,  but  which  selec- 
tions have  been  surveyed  by  authority  of  and  under  the  laws  of  said  State  and  the 
land  sold  to  purchasers  in  good  faith  under  the  laws  of  the  State,  such  selections  shall, 
from  the  date  of  the  passage  of  this  act,  when  marked  off  and  designated  in  the  field, 
have  the  same  force  and  effect  as  the  pre-emption  rights  of  a  settler  upon  unsurveyed 
public  land ;  and,  if  upon  survey  of  such  lands  by  the  United  States,  the  lines  of  the 
two  surveys  shall  be  found  not  to  agree,  the  selection  shall  be  so  changed  as  to  include 
those  legal  subdivisions  which  nearest  conform  to  the  identical  land  included  in  the 
State  survey  and  selection.  Upon  the  filing  with  the  register  of  the  proper  land  office 
of  the  township  plat,  in  which  any  such  selection  of  unsurveyed  land  is  located,  the 
holder  of  the  State  title  shall  be  allowed  the  same  time  to  present  and  prove  up  his 
purchase  and  claim  under  this  act  as  is  allowed  pre-emptors  under  existing  laws ;  and 
if  found  in  accordance  with  section  one  of  this  act,  the  land  embraced  therein  shall 
be  certified  over  to  the  State  by  the  Commissioner  of  the  General  Land  Office. 

In  their  arguments  in  appeal  filed  respectively  June  14,  and  20,  1887, 
counsel  for  appellants  concede  that,  the  lands  in  question  were  surveyed 
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by  aathority  of  the  State  of  Oalifornia  prior  to  their  survey  by  the  TJnited 
States  and  that  on  the  16th  day  of  March,  1861 ,  the  same  were  selected 
by  the  State  in  part  satisfaction  of  her  500,000  acre  grant }  that  on 
October  19, 1874,  the  State  filed  a  notice  that  she  had  made  such  selec- 
tion, and  had  sold  the  land,  and  they  say  without  doubt,  the  vendee  of 
the  State  conld  have  perfected  his  title  by  proving  up  his  purchase  and 
claim  within  thirty- three  months  after  the  plats  of  survey  were  filed, 
viz :  July  31, 1882,  but  they  urge  that  as  Preston  neglected  to  prove  up 
his  purchase  under  section  3,  of  the  said  act  of  July  23, 1866,  the  lands 
in  controversy  became  public  lands  by  action  of  law  at  the  expiration 
of  thirty-three  months,  viz :  on  May  1st,  1885. 

In  another  argument  filed  on  part  of  appellants  it  is  stated  that  the 
claim  of  the  State  or  its  vendee  rests  upon  section  3,  of  the  act  of  July 
23, 1866,  and  that  this  section  becomes  operative  when  prior  to  its  en- 
actment the  State  had  made  a  selection  of  lands  not  surveyed  by 
authority  of  the  United  States  and  had  sold  the  land  to  a  purchaser  in 
good  faith  under  her  laws,  and  that  the  purchaser  from  the  State  then 
occupies  the  same  position  as  a  settler  upon  unsurveyed  lands.  They 
contend  that  the  limitation  of  time  allowed  such  preemptor  after  filing 
of  survey,  viz:  thirty  three  months,  must  be  strictly  construed. 

The  act  of  September  4, 1841,  (5  Stats.,  453),  provided  in  section  8, 

That  there  shall  be  granted  to  each  State  specified  in  the  first  section  of  this  act, 
five  hundred  thousand  acres  of  land  for  purposes  of  internal  improvement :  •  >  •  • 
and  locate<l  in  parcels  conformably  to  sectional  divisions  and  subdivisions,  of  not 
less  than  three  hnudred  aud  twenty  acres  in  any  one  location,  on  any  public  land 
except  snch  as  is  or  may  be  reserved  from  sale  '  '  '  '  t  which  said  locations  may 
be  made  at  any  time  after  the  lands  in  said  States  respectively,  shall  have  been  sur- 
veyed according  to  existing  laws.  And  there  shall  be  and  hereby  is  granted  to  each 
new  State  that  shall  be  hereafter  admitted  into  the  Union,  upon  such  admission,  so 
much  land  as,  including  such  quantity  as  may  have  been  granted  to  snch  State  be- 
fore its  admission,  and  while  under  a  territorial  government,  for  purposes  of  internal 
improvement  as  aforesaid,  as  shall  make  five  hundred  thousand  acres  of  land,  to  be 
selected  and  located  as  aforesaid. 

On  March  5, 1861,  the  surveyor  general  of  California  upon  certificate 
from  the  county  surveyor  of  Humboldt  county,  under  a  law  of  said 
State,  filed  in  behalf  of  the  State  a  selection  of  said  lands  as  a  part  of 
the  five  hundred  thousand  acres  granted  said  State,  and  in  snch  selec- 
tion the  surveyor  general  said : 

Said  lands  have  not  yet  been  sectionized  by  the  United  States.  You  will  please 
note  the  selection  upon  your  plats  as  soon  as  the  same  may  be  returned  to  your  office. 

After  the  passage  of  the  act  of  July  23,  1866,  the  surveyor  general  of 
Oalifornia  again  presented  a  selection  of  the  same  lands  on  behalf  of 
the  State  as  a  part  of  the  five  hundred  thousand  acres.  Upon  the  said 
list  is  the  following  note : 

This  is  ft  le-ftpplioation  under  the  act  of  23rd  July,  1866,  the  land  having  been  sold 
by  the  State  long  prior  to  that  time. 
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The  certificate  of  the  register  apon  said  list  is  as  follows : 

Land  Offioe  at  Humboldt,  Cal.,  October  31,  1874.  I  hereby  certify  that  the  fore- 
going list  was  filed  on  the  19th  October,  1874,  and  that  the  seleotions  are  correct,  and 
that  no  valid  conflicting  right  ia  known  to  exist. 

Upon  the  back  of  said  list  is  endorsed : 

R.  &  B.  No.  51.— *500,000  acre  grant.  Humboldt  L  and  Dist.  Reod.  and  filed  Octo- 
ber 19, 1874.    Approved  October  31,  18^4.    C.  F.  Roberts,  Register. 

In  the  view  I  take  of  the  law  applicable  to  the  case  at  bar  it  will  not 
be  necessary  to  discass  either  the  propositions  upon  which  your  said 
decision  is  based  or  the  propositions  of  counsel  for  the  appellants. 

It  seems  to  me  that  this  case  must  be  decided  upon  the  act  of  Sep- 
tember 4, 1841,  and  not  upon  that  of  July  23, 1866. 

The  act  of  July  23, 1866,  was  a  remedial  one  and  cannot  be  construed 
as  abridging  or  restricting  any  rights  already  existing  under  the  law. 

The  State  of  Oalifornia  was  at  the  time  entitled  to  select  five  hun- 
dred thousand  acres  for  the  purpose  of  internal  improvement,  and  had, 
under  a  survey  made  by  the  State,  already  filed  a  list  or  selection  of 
said  lands  as  a  part  of  said  grant  with  a  request  that  the  same  take 
effect  as  soon  as  the  plats  should  be  filed  in  the  local  office. 

If  it  be  said  this  selection  was  prematurely  made,  it  may  be  an- 
swered that  it  was  renewed  in  1874,  and  again  in  1884 ;  the  selection 
of  1874  being  approved  by  the  register  of  the  land  office,  and  the  list 
of  1884  being  presented  after  filing  of  plats  of  survey  and  nearly  two 
years  before  the  application  of  appellants  to  make  homestead  entries. 

Your  office  has  never  reversed  the  approval  of  the  local  office  made 
October  31, 1874,  and  such  selection  is  still  alive  and  ^^  prima  facie 
valid." 

In  Southern  Pacific  (Branch  Line)  v.  State  of  Oalifornia  (3  L.  D.,  88), 
the  State  had  been  permitted  to  make  selection  of  the  land  before  sur- 
vey, but  in  deciding  said  case  it  was  said, — 

Althoagh  said  selection  antedated  even  the  survey  of  rancho,  the  substantial  fact 
has  been  shown,  neyertheless,  that  the  selection  was  prima  facie  valid  and  remained 
extant  upon  the  record  nearly  fourteen  years,  during  which  period  it  operated  as  a 
bar  to  attachment  of  the  company's  right,  or  to  any  other  disposition  whatsoever. 
See  also  Soathern  Pacific  Ry.  (Branch  Line  v.  Bryant,  3  L.  D.,  501). 

A  school  indemnity  selection,  based  upon  a  loss  alleged  prior  to  the 
survey  of  the  township  in  which  the  basis  is  situated,  is  not  void,  but 
voidable  and  becomes  valid,  in  the  absence  of  an  intervening  adverse 
claim,  from  the  date  when  said  township  is  surveyed  and  said  loss 
definitely  ascertained.  Early  v.  State  of  California  (7  L.  D.,  347); 
Niven  v.  State  of  Oalifornia  (6  L.  D.,  439). 

Section  three  of  the  act  of  July  23, 1866,  was,  so  far  afi  purchaaers 
f]X>m  the  State  are  affected  thereby,  in  the  nature  of  an  additional  priv- 
ilege in  the  matter  of  acquiring  title  to  their  lands.  They  were  not  re- 
quired to  prove  up  their  purchases  at  all,  but  merely  allowed  that  priv- 
ilege. They  were  not  looking  to  the  United  States  for  title  but  to  the 
State  of  California.    All  the  valid  selections  of  the  State  under  section 
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8,  of  the  act  of  1841  would  have  ripened  into  title  had  the  act  of  1866 
never  been  passed.  Section  3,  of  said  act,  in  effect,  said  to  persons 
whohad  purchased  from  the  State  lands  which  had  not  been  surveyed 
by  authority  of  the  United  States:  ^^If  you  desire  to  come  in  aind 
make  proof  of  your  purchases  as  provided  in  this  section,  then  such 
land  shall  be  certified  over  to  the  State  regardless  of  any  question  in 
regard  to  the  legality  of  the  selection  thereof  by  the  State  and  yen  may 
thereby  make  your  titles  certain,"  but  neither  expressly  nor  by  impli- 
cation does  it  say  to  such  purchasers,  <^  If  you  do  not  accept  this  priv- 
ilege but  prefer  to  stand  upon  your  contracts  with  the  State  you  shall 
forfeit  all  rights  under  such  contract  and  your  lands  will  be  restored  to 
the  public  domain  without  notice  to  you  and  will  be  subject  to  entry  by 
the  first  applicant." 

Neither  does  the  act  of  1866  say  to  the  State  that  ^'  any  selections  of 
unsurveyed  lands  it  may  have  made  or  have  pending  under  section  8, 
of  the  act  of  1841,  and  sold  to  innocent  purchasers,  shall  be  forfeited 
and  held  void  without  notice  unless  such  purchaser  shall,  within  thirty- 
three  months  after  filing  of  plats,  go  to  the  local  office  and  make  proof 
of  such  purchase,"  and  yet  this  is  the  construction  contended  for  by 
appellants. 

I  see  no  reason  why  the  two  acts  should  in  any  manner  conflict,  and 
if  upon  proper  investigation  by  your  office,  the  pending  selections  of 
the  State  approved  by  the  local  office  be  found  to  be  valid,  I  see  no  rea- 
son why  the  same  should  not  be  certified  to  the  State  of  Galifornia  as  a 
selection  under  section  8,  of  the  act  of  Sepember  4, 1841,  and  leave  the 
question  of  Preston's  title  to  be  settled  between  him  and  his  grantor, 
the  said  State. 

It  follows  then  that  for  the  reasons  herein  set  forth,  your  conclusion 
that  appellants'  applications  to  make  a  hotnest/e^id  entries  of  said  tracts 
were  properly  rejected  by  the  local  officers  is  correct  and  said  decision 
is  hereby  affirmed. 


APPLICATION  TO  ENTER-CANCE LIGATION. 

Henry  Gaugeb. 

An  application  to  enter  may  be  received  daring  the  time  allowed  for  appeal  from  a 
judgmeot  of  canceUation,  subject  to  snch  appeal,  bnt  rIiouUI  not  be  made  of 
record  nntil  the  rights  of  the  former  entryman  are  finally  determined. 

Dnriiig  the  period  accorded  for  the  exercise  of  the  preference  right  of  a  sncoessf ul 
contestant,  an  application  to  enter  may  be  allowed  subject  to  such  right. 

First  Ansistant  Secretary  Chandler  to  the  Oommissianer  of  the  OenercH 

Land  Office,  February  19, 1890. 

This  case  involves  the  NE.  ^  of  Sec.  18,  T.  105  K,  R.  56  W.,  Mitchell 
district,  Dakota  Territory. 

One  Gilbert  Sheppard  made  timber-culture  entry,  No.  6020,  for  this 
land,  and  said  entry  was,  June  30, 1888,  held  for  cancellation  by  your 
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olBce  ou  tho  contest  of  George  K  Brace.  On  Jaly  23, 1888,  before  the 
time  iu  wbicli  the  entrymau  might  have  appealed  and  that  allowed  the 
contestant  to  assert  his  preference  right  of  entry  had  ezpired,  Heniy 
Oauger  made  application  to  the  local  officers,  accompanying  the  same 
with  the  necessary  fees,  to  enter  said  land  under  the  timber-colture  law. 
The  local  officers  denied  said  application,  and  yonr  office,  by  decision  of 
October  3, 1888,  sustained  their  action,  holding  that  it  was  ^^ clearly 
regular,  pending  the  final  determination "  of  the  contest  of  Brace. 
Oauger  appeals  from  your  office  decision. 

A  judgment  rendered  by  yonr  office  holding  an  entry  for  cancellation 
is  final  as  to  your  office,  and  an  application  to  enter  during  the  time 
allowed  for  appeal  from  such  judgment  <^ should  be  received  subject 
to  the  right  of  appeal,  but  not  made  of  record  until  the  rights  of  the 
former  entryman  are  finally  determined,  eithef  by  the  expiration  of 
of  the  time  allowed  for  appeal  or  by  the  judgment  of  the  appellate 
tribunal "  (John  H.  Reed,  6  L.  D.,  563) ;  and  an  application  to  enter, 
made  before  the  time  allowed  the  successful  contestant  to  assert  his 
preference  right  has  expired,  should  be  allowed  subject  to  such  prefer- 
ence right,  and,  on  its  subsequent  assertion  within  the  prescribed  time, 
^'  due  notice  thereof  should  be  given  the  intervening  entryman,  with 
opportunity  to  show  cause  why  his  entry  should  not  be  canceled  and 
the  contestant  allowed  to  perfect  his  entry."  Geo.  Premo  (9  L.  D.,  70) ; 
Welch  V.  Duncan  (7  L.  D.,  186). 

The  action  of  the  local  officers  in  rejecting  said  application  was  there- 
fore erroneous,  and  the  decision  of  your  office  sustaining  said  action  is 
reversed. 


SALT  SPRINGS-ACTS  OF  MABCH  8,  1876,  ANB  JAJOTABY  19,  1877. 

State  of  Oolobado. 

The  provision  in  the  act  of  March  3, 1875,  reqnuring  the  State  of  Colorado  to  make 
its  selection  of  salt  springs  within  two  years  after  the  admission  of  the  State  is 
directory  only,  and  failure  to  select  within  the  period  specified,  does  not  work  a 
forfeiture  of  the  grant. 

The  act  of  1875  is  not  repealed  by  that  of  Jariuary  12, 1877,  nor  does  the  proviso  in  the 
later  act  amount  to  a  legislative  declaration  that  the  right  of  selection  conferred 
by  the  act  of  1875,  expires  at  the  end  of  two  years  after  the  admission  of  the  State. 

Secretary  Noble  to  the  Commissioner  of  tlie  General  Land  Officoj  February 

27, 1890. 

On  October  31,1887,  the  State  of  Oolorado  caused  to  befiledin  the  local 
office  of  Glen  wood  Springs  in  said  State,  a  list  containing  its  selection 
of  certain  ^^  salt  land8^  under  the  eleventh  section  of  the  act  of  Oongress 
approved  March  3, 1875,  (18  Stat,  474).    The  list  embraces  3840  acres 
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in  T.  5  N.,  E.  84  W.,  for  the  ase  of  a  salt  spring  located  on  the  SW.  i 
of  section  17,  of  said  township. 

The  local  officers  forwarded  the  list  with  the  request  for  instructions. 

Yoar  office  by  letter  of  April  2, 1888,  rejected  said  list  on  the  ground 
that  the  selections  were  not  made  within  two  years  after  the  admission 
of  said  State  to  the  Union. 

The  State  appealed. 

Said  act  of  March  3, 1875,  provides : 

Section  11.  That  all  salt  springs  within  said  State,  not  exceeding  twelve  in  num- 
ber, with  six  sections  of  land  adjoining,  and  as  contigaous  as  may  beto  eaoh,  shall  be 
granted  to  said  State  for  its  nse,  the  said  land  to  be  selected  by  the  governor  of  said 
State,  within  two  years  after  the  admission  of  the  State,  and  when  so  seleoted  to  be 
naed  and  disposed  of  on  sush  terms,  conditions  and  regulations  as  the  legislature  shall 
direct :  Provided^  That  no  salt-spring  or  lands  the  right  whereof  is  now  vested  in  any 
individual  or  individuals,  or  which  hereafter  shall  be  confirmed  or  adjudged  to  any 
individual  or  individuals,  shall  by  this  act  be  granted  to  said  State. 

The  question  presented  by  the  appeal  is  whether  the  failnre  to  select 
within  the  time  indicated  by  the  grant  works  a  forfeiture  of  the  grant. 

A  review  of  the  legislation  on  this  subject  may  throw  some  light  on 
the  question. 

By  act  of  Congress  of  May  18, 1796,  <'  for  the  sale  of  the  lands  of  the 
United  States  in  the  territory  northwest  of  the  River  Ohio,  and  above 
the  mouth  of  the  Kentucky  river,"  it  was  provided 

that  a  salt  spring  lying  upon  a  creek  which  empties  into  the  Scioto  river  .  .  .  and 
eyery  other  salt  spring  which  may  be  discovered,  together  with  the  section  of  one 
mile  square  which  includes  it,  shall  be  reserved  for  the  future  disposal  of  the  United 
States.    (1  Stat.,  464). 

By  the  act  of  April  30,  1802,  for  the  admission  of  the  State  of  Ohio 
into  the  Union, 

the  six  miles  reservation,  including  the  salt  springs,  commonly  called  the  Scioto 
salt  springs,  the  salt  springs  near  the  Muskingum  Biver,  and  in  the  military  tract, 
with  the  sections  of  land  which  incline  the  same 

were  granted  to  the  State.  (2  Stat.,  173).  So  in  the  case  of  Indiana. 
By  the  act  for  the  disposal  of  public  lands  in  the  Indiana  Territory,  it 
was  provided  that  the  salt  springs  '^  with  as  many  contiguous  sections 
to  each  as  shall  be  deemed  necessary  by  the  President  of  the  United 
StateSt''  should  be  reserved  for  the  future  disposal  of  the  United  States. 
(2  Stat,  277).  By  the  act  of  April  19, 1816,  for  the  admission  of  the 
State  of  Indiana  into  the  Union  '^all  salt  springs"  within  the  Territory 
together  with  adjacent  laud  were  granted  to  the  State.  (3  Stat.,  289). 
Following  these  precedents  Congress  has  adopted  the  policy  of  grant- 
ing to  the  States,  generally  on  their  admission  to  the  Union,  the  salt 
springs  and  adjacent  lands  found  within  their  respective  borders.  As 
in  the  case  of  Illinois,  Missouri,  Arkansas,  Michigan,  Florida,  Iowa, 
Wisconsin,  Minnesota,  Oregon,  Kansas,  and  Nebraska.  The  policy  of 
the  government  since  the  inauguration  of  our  land  system,  to  reserve 
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salt  springs  from  sale  is  recognized  by  the  sapreme  coort  in  Morton  9. 
Nebraska,  where  it  is  said : 

The  policy  of  the  governinent  since  the  acquisition  of  the  Northwest  Territory  and 
the  inauguration  of  our  land  system,  to  reserve  salt  springs  from  sale  has  been  ani- 
form — an  intention  to  abandon  a  policy  which  had  secured  to  the  States  admitted 
before  1854  donations  of  great  value,  can  not  be  imputed  to  Congress  unless  the  law 
on  the  subject  admits  of  no  other  construction.    (21  Wall,  660). 

The  policy  of  Congress  to  secure  to  the  several  States  the  title  or  ase 
of  the  salt  springs  within  their  borders  respectively,  is  eqnally  well 
marked. 

It  seems  equally  conclasive  that  in  the  execution  of  these  laws  no 
presumption  should  be  indulged  that  Congress  has  abandoned  its  long 
established  policy,  unless  the  terms  of  the  law  admit  of  no  other  con- 
struction. The  solution  of  this  question  depends,  therefore,  on  whether 
the  requirement  that  the  lauds  are  "to  be  selected^'  within  two  years 
after  the  admission  of  the  State  is  mandatory  or  merely  directory. 

In  French  v.  Edwards  (13  Wall,  506),  the  court  said: 

There  are  undoubtedly  many  statutory  requisitions  intended  for  the  guide  of  officers 
in  the  conduct  of  business  devolved  upon  them  which  do  not  limit  their  power  or 
render  its  exercise  in  disregard  of  the  requisitions  ineffectual.  Such  generally  are 
regulations  designed  to  secure  order,  system,  and  dispatch  in  proceedings,  and  by  a 
disregard  of  which  the  rights  of  parties  interested  cannot  be  ii\Jarionsiy  affeoted. 
Provisions  of  this  character  are  not  usually  regarded  as  mandatory  unless  accom* 
panied  by  negative  words  importing  that  the  acts  required  shall  not  be  done  in  any 
other  manner  or  time  than  that  designated.  But  when  the  requisitions  prescribed 
are  intended  for  the  protection  of  the  citizen,  and  to  prevent  a  sacrifice  of  his  property, 
and  by  a  disregard  of  which  his  rights  might  be  and  generally  would  be  injuriously 
affected,  they  are  not  directory  but  mandatory.  They  must  be  followed  or  the  acts 
done  will  be  invalid.  The  power  of  the  officer  in  all  such  case  is  limited  by  the  man- 
ner and  conditions  prescribed  for  its  exercise. 

In  Pearce  v.  Morrice,  Justice  Taunton  drew  the  distinction  as  fol- 
lows: 

I  understand  the  distinction  between  directory  and  imperative  statutes  to  be  that 
a  clause  is  directory  when  the  provisions  contain  mere  matter  of  direction  and  noth- 
ing more;  but  not  so  when  they  are  followed  by  such  words  as  are  used  here,  viz: 
that  anything  done  contrary  to  such  provisions  shall  be  null  and  void  to  aU  intents. 
These  words  give  a  direct,  positive,  and  absolute  prohibition.    (2  A.  &  £.,  94). 

In  People  v.  Cook,  (8  K.  Y.,  67)  it  was  said  that  a  statute  directing 
the  mode  of  proceeding  by  public  officers,  is  to  be  deemed  directory, 
and  a  precise  compliance  is  not  to  be  deemed  essential  to  the  validity 
of  the  proceedings,  unless  so  declared  by  statute.  In  matter  of  Empire 
City  Bank,  (18  N.  T.,  200),  it  was  held  that  a  provision  in  the  statute 
limiting  the  time  for  a  referee  to  make  his  report  is  merely  directory. 

When  a  statute  directs  a  person  to  do  a  thing  in  a  certain  time,  with- 
out any  negative  words  restraining  him  from  doiog  it  afterwards,  the 
naming  of  the  time  will  be  considered  as  directory  to  him,  and  not  a 
limitation  of  his  authority.    Pond  v.  Negus,  (3  Mass.,  232) ;  People  v. 
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Peck,  (11  Wend.,  004);  People  v.  Dawson  (25  N.  Y.,  299);  Barnes  v. 
Badger,  (41  Barb.,  98). 
Maxwell  in  Interpretations  of  Statutes,  (p.  337)  says: 

On  the  other  hand,  where  the  prescriptions  of  the  statate  relate  to  the  performance 
of  ft  pnblic  duty,  they  seem  to  be  generally  understood  to  bo  merely  instructions  for  the 
guidance  and  government  of  those  ou  whom  the  duty  is  imposed,  or  directory  only. 
The  neglect  of  them  may  be  punishable,  indee<l,  but  it  does  uot  affect  the  validity  of 
the  act  done  in  disregard  of  them.  To  give  them  that  effect  would  ofteu  lead  to 
serious  inconvenience  and  absurdity.  Thus,  to  hold  that  an  act  wbich  required  an 
officer  to  prepare  and  deliver  to  another  officer  a  list  of  voters,  ou  or  before  a  certain 
day,  under  a  penalty,  made  a  list  not  delivered  till  a  later  day  invalid,  would,  in 
effect,  put  it  in  the  power  of  the  person  charged  with  the  duty  of  prepariug  it,  to 
disfranchise  the  olectois ;  a  conclusion  too  unreasonable  for  acceptance. 

To  the  same  effect  is  the  ruling  in  Marsb  v.  Chestnut  (14  III.,  223), 
where  the  statate  required  certain  commissioners  appointed  to  ascertain 
and  aiisess  the  damage  and  recompense  due  to  certain  owners  of  land, 
to  return  the  assessment  to  the  city  council  within  forty  days  of  their 
appointment.  This  provision  was  not  complied  with,  but  return  was 
made,  afterwards,  and  the  question  was  raised  as  to  its  validity  when 
thus  made.  The  court  held  the  provision  to  be  directory  only,  and 
said: 

There  are  uo  negative  words  used  declaring  that  the  fiinctious  of  tbe  commission- 
ers shall  cease  after  the  expiration  of  the  forty  days  or  that  they  shall  not  make 
their  return  after  that  time ;  nor  have  we  been  able  to  discover  the  least  right,  ben- 
efit, or  advantage  which  the  property  owner  could  derive  from  having  the  return 
made  within  that  time  and  not  after. 

So  the  conrt  in  Ke  w  York  in  a  case  subsequent  to  that  of  Cook,  supra^ 
announces  the  rule:  *'  Statutory  requisitions  are  deemed  directory  only 
when  they  relate  to  some  immaterial  matter,  where  a  compliance  is  a 
matter  of  convenience  rather  than  of  substance.''  People  v.  Schermer- 
horn,  (19  Barb.,  558).  The  supremo  court  of  Wisconsin  announces  the 
doctrine  as  follows : 

We  understand  the  doctrine  concerning  directory  statutes  to  be  this :  that 
where  there  is  no  substantial  reason  why  the  thing  to  be  done  might  not  ns  well  be 
doue  after  the  time  prescribed  as  before,  no  presinnptiou  that  by  allowing  it  to  be 
BO  done  it  may  work  an  injury  or  wrong,  nothing  in  the  act  itself,  or  in  other  acts 
Telating  to  the  same  subject  matter,  indicating  that  the  legislature  did  not  intend 
that  it  should  rather  be  done  after  tbe  time  prescribed  than  not  to  bo  done  at  all,  the 
courts  assume  that  the  intent  was  that  if  not  done  within  the  time  prescribed  it 
luight  bo  done  afterwards.  But  when  any  of  these  reasons  intervene,  then  the  limit 
is  established.    State  v.  Lean  (9  Wis.,  292). 

Judge  Cooley  in  his* Constitutional  Limitations  (4th  Ed.,  93)  after 
discussing  the  question  at  some  length  ssays : 

Those  directions  which  are  not  of  the  essence  of  the  thiug  to  be  done,  but  which 
are  given  with  a  view  merely  to  the  proper,  orderly,  aud  prompt  conduct  of  the  busi- 
ness, and  by  a  failure  to  obey  which  the  rights  of  those  interested  will  uot  be  preju- 
diced, are  not  commonly  to  be  regarded  as  mandatory  ;  and  if  the  act  is  performed, 
)>ut  not  in  the  time  or  in  the  precise  mode  indicated,  it  may  still  be  sufficient,  if  that 

34639— yoi,  10 15 


226  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

which  is  done  aocomplishos  the  sabstantial  parpose  of  the  statute.  But  thia  rale 
presupposes  that  no  negate  ve  words  are  employed  in  the  statute  which  expressly  ur 
hy  necessary  iinplioation  forbid  the  doing  of  the  act  at  any  other  time  or  in  any 
other  manner  than  as  directed. 

In  New  York  a  statutory  provision  authorizing  the  commanding 
officer  of  each  brigade  of  infantry,  on  or  before  the  first  day  of  June  to 
appoint  a  brigade  court-martial,  was  held  to  be  directory  only  in  an 
action  for  fines  imposed  by  a  court-martial  appointed  in  July.  It  was 
objected  that  the  fines  were  illegally  imposed.    The  court  said : 

There  is  nothing  in  the  nature  of  the  power  showing  that  it  might  not  be  aseffecta- 
ally  exercised  after  the  first  of  June  as  before,  and  the  act  giving  it  contains  no  pro- 
hibition to  exercise  it  after  that  period."    The  People  r.  Allen  (6  Wend.,  487). 

In  an  early  case  Lord  Mansfield  said : 

There  is  a  known  distinction  between  circumstances  which  are  of  the  essence  of  a 
thing  required  to  be  done  by  an.  act  of  Parliament  and  clauses  merely  directorg.  The 
precise  time  in  many  cases  is  not  of  the  essence. 

From  the  English  jnrisprudeuce  the  doctrine  was  adopted  in  our  own;  and  of  late 
years,  owing  partly  to  the  immense  multiplicity  of  statutes,  and  the  haste  and  care- 
lessness with  which  they  are  drawn,  partly  to  the  want  of  education  and  system  on 
the  part  of  snbordinate  ofScers  clothed  with  important  trusts,  this  practioe  of  treat- 
ing statutes  has  been  carried  to  a  very  great  extent  (Sedgwick  on  Construction  of 
Stats.,  319). 

In  People  v.  Murray  (15  Gal.^  221)  the  court  announced  the  rule  as 
general,  that  when  time  is  prescribed  to  a  public  body  in  the  exercise 
of  a  function  in  which  the  public  is  concerned,  the  period  designated  is 
not  of  the  essence  of  the  authority,  but  is  a  mere  directory  provision. 
See  also  Tuohy  v.  Chase,  (30  Gal.,  524). 

These  citations  clearly  point  out  the  course  of  the  rulings  on  this 
question.    Many  others  might  be  added  to  the  same  effect. 

It  will  be  observed  that  "  negative  words"  forbidding  selection  after 
the  two  years  are  not  employed  in  this  statute.  A  case  of  that  char- 
acter arose  in  the  land  practice  in  Baca  Float  iN'o.  3,  (5  L.  D.,  705).  The 
statute  providetl  "  that  the  right  hereby  granted  to  said  heirs  of  Baca, 
(to  select  certain  lands)  shall  continue  in  force  during  three  years  from 
the  passage  of  this  act,  and  no  longer.^  It  was  held  that  the  provision 
was  mandatory,  and  that  the  right  to  select  ceased  at  the  end  of  the 
three  years.  A  comparison  of  this  case  with  the  one  at  bar  clearly 
illustrates  the  rulings  cited,  stipra. 

Again,  time  was  not  of  the  essence  of  the  transaction.  That  pro- 
vision was  evidently  inserted  to  secure  ^'  dispatch  "  in  the  proceeding. 
The  essence  of  the  act  was  the  securing  of  control  and  ownership  of 
the  salt  springs  to  the  State.  Ko  doubt  it  was  desirable  that  this 
should  be  effected  as  speedily  as  might  be,  but  there  is  no  reason  in  the 
nature  of  the  transaction  why  the  selection  might  not  be  made  as  well 
after  as  before  the  time  indicated.  Moreover,  in  this  case,  the  selection 
could  not  have  been  made  in  that  time,  for  the  survey  was  not  com* 
pleted  until  1882,  si^  years  after  the  admission  of  the  State.    It  would 
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be  most  nnreasonable  to  suppose  that  this  coudition  could  have  de- 
feated the  grant  for  the  lack  of  a  survey  was  within  the  knowledge  of 
Congress,  when  the  grant  was  made.  No  rights  are  infringed  and  no 
damage  done  by  the  failure  to  select  in  time.  There  is  no  private  in- 
terest concerned.  The  question  is  solely  between  the  grantor  and  the 
State. 

In  every  aspect  of  the  case  this  provision  under  the  ruling  of  the 
courts  is  merely  directory. 

I,  therefore.  And  that  your  office  did  not  allege  a  sufficient  ground  for 
the  rejection  of  said  list. 

However,  on  January  12, 1877,  Congress  passed  an  act  as  follows : 

That  whenever  it  shall  be  made  appear  to  the  register  and  the  receiver  of  any 
land  office  of  the  United  States  that  any  lands  within  their  districts  are  saline  in 
character,  it  shall  be  the  dnty  of  said  register  and  said  receiver  under  the  regula- 
tions of  the  (jeneral  Land  Office  to  take  testimony  in  reference  to  such  land,  to  ascer- 
tain their  true  character,  and  to  report  the  same  to  the  General  Land  Office;  and  if 
apon  such  testimony,  the  Commissioner  of  the  General  Land  Office  shall  find  that 
BQch  lands  are  saline  and  incapable  of  being  purchased  under  any  of  the  laws  of  the 
United  States  relative  to  the  public  domain,  fhen,  and  in  such  case,  such  lands  shall 
be  offered  for  sale  by  public  auction  at  the  local  land  office  of  the  district  in  which 
the  same  shall  be  situated,  under  such  regulations  as  shall  be  prescribed  by  the 
Commissioner  of  the  General  Land  Office,  and  sold  to  the  highest  bidder  for  cash,  at 
a  price  not  less  than  one  dollar  and  twenty-five  cents  per  acre ;  and  in  case  said  lands 
fail  to  sell  when  so  offered,  then  the  same  shall  be  subject  to  private  sale,  at  such 
land  office,  for  cash,  at  a  price  not  less  than  one  dollar  and  twenty-five  cents  per 
acre,  in  the  same  manner  as  other  lands  of  the  United  States  are  sold ;  Provided,  That 
the  foregoing  enactments  shall  not  apply  to  any  State  or  Territory  which  has  not 
had  a  grant  of  salines  by  act  of  Congress,  nor  to  any  State  which  may  have  had  such 
a  grant,  until  either  the  grant  has  been  fully  satisfied,  or  the  right  of  selection  has 
expired  by  efflux  of  time.    (19  Stats.,  2*21). 

There  can  be  no  doubt  that  this  statute  indicates  a  change,  to  some 
extent,  in  the  policy  of  the  government  in  dealing  with  such  lands. 

Does  the  proviso  above  quoted  amount  to  a  legislative  declaration 
that  the  right  of  the  State  to  select  expired  by  limitation  at  the  end  of 
two  years  from  its  admission,  or  is  the  former  statute  repealed  by  this 
later  one?  In  the  light  of  the  above  discussion  I  am  of  opinion 
both  questions  should  be  answered  in  the  negative.  There  is  no  express 
repeal,  and  repeals  by  implication  are  not  favored,  and  are  never  ad- 
mitted where  the  former  can  stand  with  the  new  act,  but  only  where 
there  is  a  positive  repugnancy  between  the  statutes,  or  the  latter  is 
plainly  intended  as  a  substitute  for  the  former.  Chew  Heong  v.  United 
States  (112  U.  S.,  536) ;  Harford  v.  United  States  (8  0  ranch,  109),  ex 
parte  Grow  Dog  (109  U.  S.,  556).  Assuming,  as  above  shown  that  the 
provision  as  to  the  time  of  selection  is  directory  only,  these  two  stat- 
utes may  operate  in  entirely  different  fields.  In  the  first  place  the 
grant  to  the  State  of  Colorado,  for  instance,  was  limited  to  twelve  salt 
springs.  All  such  springs  beyond  that  number  in  that  State,  would 
nudoubtedly  be  subject  to  the  later  act.    Bad  third  parties  intervened 
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• 

prior  to  the  selection,  and  initiated  proceedings  ander  the  act  of  1877, 
teaching  the  lands  in  qaestion,  the  right  of  the  State  thereto  might 
have  been  lost.  The  case  is  analogoas,  in  this  respect,  to  that  in  Shep- 
ley  V.  Cowen  where  the  court  said : 

The  two  modes  of  acquiriug  title  to  land  from  the  United  States  were  not  in  conflict 
with  each  other.  Both  were  to  have  full  operation,  that  one  controlling  in  a  partic- 
ular case  nuder  which  the  first  initiatory  step  was  had.  (91  U.  S.,  330) ;  Wobb  v. 
Longhrey  (9  L.  D.,  440);  Freise  r.  Hobson  (4  L.  D.,  580). 

Furthermore,  the  act  of  1877  does  not  declare  that  all  salt  lands  shall 
become  subject  to  its  provisions,  from  its  passage.  It  is  only  <^  when- 
ever it  shall  be  made  appear  to  the  register  and  receiver  of  any  land 
office  of  the  United  States  that  any  lands  within  their  district  are  saline 
in  character,"  that  a  sale  shall  be  had.  Now  it  had  not  been  made  so  to 
appear  in  this  case  prior  to  the  selection  by  the  State.  For  all  that  ap- 
pears to  the  contrary  on  the  face  of  the  later  act,  its  objects  will  be  ac- 
comx)lished  if  all  such  lands  not  otherwise  disposed  of,  are  sold  under 
its  provisions. 

It  is  obvious  that  where  the  objects  of  two  apparently  repugnant  acts  are  dlffereut 
no  repeal  takes  place.  The  language  of  each  is  confined  to  its  own  object.  They  ran 
parallel  lines  without  meetin^i^."  Maxwell,  Int.  Stat.,  153).  ''A  general  later  law 
does  not  abrogate  an  earlier  special  one.  It  is  presumed  to  have  only  general  cases 
in  view,  and  not  particular  cases  which  have  been  already  provided  for  by  a  special 
or  local  act.  (idem.,  157). 

The  proviso  that  the  act  of  1877  should  not  apply  to  any  State  which 
may  have  had  such  a  grant  ^'  until  either  the  grant  has  been  fully  sat- 
isfied or  the  right  of  selection  thereunder  has  expired  by  efflux  of  time," 
is  not  such  a  legislative  declaration  as  above  suggested.  Both  pro- 
visions may  stand.  The  principles  above  cited  apply  equally  to  this 
proposition.  It  is  not  provided  that  such  lands  shall  be  sold  under  the 
later  act,  immediately  upon  the  expiration  by  efflux  of  time,  of  the  right 
to  select,  but  that  they  shall  not  be  so  sold  sooner.  The  right  of  the 
State  is  absolutely  protected  until  the  grant  shall  have  been  satisfied, 
or  the  time  fixed  in  the  former  act  shall  have  expired ;  thereafter,  the 
right  is  qualified  only,  made  subject  to  the  intervention  of  another  claim- 
ant under  the  later  act. 

I,  therefore,  conclude  that  the  State  was  authorized  by  law  to  make 
the  selection  herein  discussed. 

The  decision  appealed  from  is  accordingly  reversed. 


r)EClSlONS  RELAtiNO  TO   TltBl   PUBLIC?  LANDS.  229 

PRE-EMPTION  ENTRT— SECOND  FILING. 

Chbistophee  Hellekson. 

A  pre-emption  entry  allowed  upon  a  second  filing  may  stand,  where  the  first  was 
made  throagh  mistake  and  subsequently  relinquished,  and  the  second  was  made 
in  good  faith,  and  in  accordance  with  the  rulings  of  the  Department,  then  in 
force. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  February 

27,  1890. 

I  have  considered  the  case  arising  apoD  the  appeal  of  Christopher 
neileksoD,  from  your  office  decision  of  April  22, 1887,  holding  for  can- 
cellation his  pre-emption  cash  entry  made  Jnne  12,  1884,  for  the  NW. 
i  of  Sec.  20,  T.  103,  E.  69,  (nnofiered  lands),  Mitchell  district,  Dakota. 

Hellekson,  in  connection  with  his  final  proof,  submits  an  affidavit, 
stating  {int^  alia)  as  follows : 

That  in  or  about  the  year  1872,  at  Jackson,  Minnesota,  before  the  U.  H.  land  office, 
he  filed  by  mistake  a  declaratory  statement  embracing  the  S£.  i  of  Sec.  28,  T.  103,  R. 
38 ;  that  within  a  few  weeks  after  filiufz:  said  declaratory  statement  he  relinquished 
the  same  at  said  land  office  at  Jackson,  Minnesota — at  least,  he  supposed  he  reliu- 
qnished  his  right  to  the  filing;  that  at  the  time  he  did  this  the  officers  told  him  that 
his  right  to  file  a  pre-emption  was  not  lost,  but  that  he  could  file  a  pre-emption  at 
any  time ;  that  he  relinquished  said  declaratory  statement  for  the  purpose  of  filing  a 
timber-cultnre  entry  upon  the  same  tract,  in  his  own  right  and  for  the  interest  of  no 

other  person  whatever ; that  he  exhausted  his  homestead  right  in 

Minnesota,  and  by  reason  of  hard  times  and  grasshoppers  was  unable  to  hold  said 
homestead  ;  that he  came  to  Dakota  in  June  1882,  and  filed  the  de- 
claratory statement,  and  made  the  settlement  and  improvements  mentioned  in  said 

application  to  make  cash  entry ; that  all  the  property  he  owns  is 

DOW  expended  in  the  improvements  on  this  land,  and  to  lose  this  would  leave  him  en- 
tirely destitute  of  means  whereby  ho  could  procure  a  home. 

The  above  is  corroborated  by  the  affidavit  of  three  of  claimant's 
neighbors,  who  say : 

That  they  have  read  the  foregoing  affidavit  of  Christopher  Hellekson,  and  know 
the  contents  thereof ;  that  they  have  kuown  said  Christopher  Ileliekson  for  a  great 
many  years,  and  of  their  own  knowledge  say  that  the  statements  set  forth  in  the 
al}ove  affidavit  are  true. 

In  the  case  of  Oalifomiar.  Pierce  (1  L.  D.,  442).this  Department  held 
that,  Pierce  having  made  a  filing  prior  to  the  date  of  the  approval  of 
the  United  States  Eevised  Statutes  (June  22j  1874)  upon  unofferedland, 

■ 

8ach  filing  was  no  bar  to  a  second  filing;-  ...  he  relinquished  his  filing,  and 
was  thereafter  correctly  advised  by  the  register  that  he  could  file  a  second  declaratory 
statement  for  another  tract. 

In  connection  with  his  appeal  Hellekson  states : 

At  the  time  this  proof  was  ofiered  before  the  local  office  at  Mitchell,  D.  T.,  these 
facts  were  before  the  register  and  receiver;  and  on  reading  the  decision  of  the  State 
of  California  r.  Pierce,  above  referred  to,  both  the  register  and  receiver  concurred  in 
the  view  that  the  claimant  was  not  disqualified  by  reason  of  his  former  pre-emption 
f^Ving  to  make  this  entry. 
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This  last-qnoted  statement  is  not  made  under  oath ;  but  it  was  filed 
with  and  transmitted  to  your  office  by  the  same  register  (George  B. 
Everett)  before  whom  said  entry  was  made,  and  is  not  by  him  denied. 

It  is  not  very  clearly  apparent  how  the  mistake  in  making  the  ori^- 
nal  entry  occured ;  nevertheless,  inasmuch  as  the  assertion  that  it  was 
a  mistake  is  strongly  corroborated  5  as  the  filing  was  afterward  relin- 
quished, not  for  the  benefit  of  any  one  else,  but  in  order  that  he  himself 
might  make  timber-culture  entry  of  the  tract  covered  thereby ;  as  he 
was  told  by  the  local  officers  at  the  time  he  relinquished  that  he  could 
file  again  ;  and  as  his  good  faith  is  apparent  in  that  he  voluntarily  dis- 
closed the  fact  of  his  former  filing,  asking  and  following  the  advice  of 
the  local  officers — who  allowed  the  entry  and  received  the  money  there- 
for with  a  full  knowledge  of  the  facts — it  would  seem  to  me  that  Hellek- 
son  ought  not,  in  view  of  the  departmental  rulings  at  the  date  of  his 
second  filing,  to  be  held  to  have  exhausted  his  right  under  the  pre-emp- 
tion law.  The  question  is  one  solely  between  him  and  the  government ; 
and  for  the  reasons  stated  the  proof  should,  in  my  opinion,  be  accepted, 
and  the  entry  pass  to  patent. 

Your  office  decision,  rejecting  his  proof  is  accordingly  reversed. 


FINAL  PROOF  PROCEEDINGS-JURISDICTION. 

John  Woods.    (On  Review.) 

After «a  decision  of  the  Department,  the  General  Land  Office  is  without  jurisdiction  in 
the  case  except  in  the  matter  of  enforcing  the  decision  according  to  its  terms. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  February 

27,  1890. 

Applicjition  has  been  made  for  a  review  of  departmental  decision  of 
November  9,  1888  (7  L.  D.,  420),  in  the  case  of  John  Woods,  involving 
his  pre-emption  cash  entry  for  the  N  W.  J  of  Sec.  13,  T.  N.,  R.  3  E..  Hel- 
ena land  district,  Montana. 

The  claimant  advertised  that  he  would  make  final  proof  on  the  16tli 
of  October,  1884,  before  W.  F.  Parker,  notary  public  at  Great  Falls. 

Proof  was  made  two  days  later — to  wit,  October  18, 1884;  and  then, 
the  testimony  of  witnesses  was  taken  before  the  notary  public,  while 
that  of  the  entry  man  was  taken  before  the  clerk  of  the  court. 

For  this  reason  your  office  (on  April  21,  1887)  required  the  entryman 
to  make  new  publication  of  notice  and  submit  new  proof.  From  which 
action  of  your  office  Woods  appealed  to  the  Department. 

Subsequently  to  said  decision  and  Woods'  appeal  therefrom,  and 
while  the  case  was  pending  in  this  Department — to  wit,  on  July  8, 
1887, — one  John  S.  Jacobs  applied  to  contest  said  entry,  filing  with  his 
application  an  affidavit  alleging  failure  on  the  part  of  the  entryman  to 
reside  and  cultivate  as  required  by  law. 
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This  Department  affirmed  the  decision  of  yoar  office  requiring  now 
advertisement  and  proof,  and  retnmed  Jacobs'  application  to  contest 
for  proper  action  by  your  office. 

Your  office  ordered  a  hearing,  notice  of  which  was  given  to  attorney 
for  contestant.  Said  attorney,  on  February  9, 1889,  returned  said  no- 
tice, with  a  communication  from  contestant  declining  to  prosecute  the 
contest.  Consequently  no  witnesses  for  the  contestant  appeared  at  the 
hearing;  but  the  entry  man  appeared,  with  five  witnesses,  who  testified 
in  support  of  his  claim.  This  testimony  was  forwarded  by  the  local 
officers  to  your  office. 

On  March  26,  1889,  Messrs.  Curtis  and  Burdett,  counsel  for  Woods, 
forwarded  to  your  office  an  affidavit  of  one  H.  P.  Bolfe,  tending  to  show 
the  good  faith  of  Woods  and  to  explain  that  the  irregularity  in  making 
proof  occurred  not  through  his  fault,  but  through  the  erroneous  action 
of  the  local  officers ;  at  the  same  time  asking  that  the  entry  of  Mr. 
Woods  be  allowed  to  take  the  same  course  as  that  of  Judith  M.  Clark 
(7  L.  D.,  485).  Thereupon  your  office  on  June  6, 1889,  transmitted  to  the 
Department  the  papers  in  the  case. 

Under  ordinary  circumstances — your  office  having  ordered  a  hearing 
on  Jacobs'  application  to  contest ;  the  hearing  having  been  ordered  and 
had;  the  contestant  having  defaulted;  the  entryman  having  at  said 
hearing  offered  proof  in  support  of  his  entry ;  the  proof  so  offered  hav- 
ing been  forwarded  to  your  office— your  office  should  thereupon  have 
adjudicated  the  case  upon  the  record  thus  coming  before  it,  without 
transmitting  the  same  to  this  office,  unless  an  appeal  were  taken  from 
your  decision. 

But  at  this  point  yocr  office  was  confronted  by  this  difficulty ;  its  de- 
cision of  April  21, 1837,  had  required  the  entryman  ''  to  make  new  ad- 
vertisement, by  proper  publication  and  posting,  and  to  make  new 
proof  in  accordance  with  the  new  notice ;"  the  Department  had  affirmed 
that  decision ;  and  after  such  affirmation  by  the  Department  your  office 
was  without  jurisdiction  to  act  in  any  other  wise  than  to  insist  upon  its 
demand  for  new  publication  of  notice,  and  new  proof  in  the  form  and 
manner  of  making  original  proof— no  matter  what  new  legislation  might 
in  the  meantime  have  been  had  by  Congress,  or  what  changes  conse- 
quent upon  such  legislation  might  have  been  made  in  the  rulings  of 
this  Department. 

In  view  of  the  facts  herein  stated,  the  papers  in  the  case  are  here- 
with returned  to  your  office;  and  said  departmental  decision  of  Novem- 
ber 9,  1888,  is  hereby  so  modified  as  to  impose  no  inhibition  upon  your 
taking  such  action  in  the  matter  as  you  may  deem  proper,  in  view  of 
the  evidence  offered  at  the  hearing,  of  section  7  of  the  act  of  March  2, 
1889  (25  Stat.,  854),  and  of  the  present  practice  of  your  office  and  the 
Department. 
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TrMBER-CULTURE  CONTEST— RES  JUDICATA. 
SEWELL  V.  ROCKAFELLER. 

Matters  tried  And  determined  by  final  decision  cannot  bo  ni:vdo  tbe  subject  of  a  second 

COD  test. 
A  contest  mnst  fail  if  tbe  entrTmau,  prior  to  tbe  initiation  Ibereof,  commences  ia 

good  faitb  to  cure  tbe  default. 
If  on  tbe  issue  joined  tbe  contest  fails,  tbe  contestant  will  not  be  beard  to  sny  tbat  it 

will  not  be  possible  for  tbe  cntryman  to  sbow  compliance  witb  tbe  law  witbin 

tbe  statutory  period. 

First  Assistant  Secretary  Chandler  to  tlie  Commissioner  of  the  General 

Land  Office^  February  27,  1890. 

I  have  considered  the  case  of  Win.  D.  Sewell  v.  James  Rockafeller  on 
appeal  of  the  former  from  your  office  decision  of  Augnst  24,  1888,  dis- 
missing his  contest  against  the  timber  culture  entry  of  the  latter  for 
SW.  J,  Sec.  12,  T.  8.  K,  R.  12  W.,  Bloomington,  Nebraska,  land  district. 

Eockafeller  entered  said  land  under  the  old  timber  culture  law  May 
21,  1873.  The  record  shows  that  he  had  commenced  the  planting  of 
trees  upon  the  tract  under  the  old  law,  and  that  forty  acres  were  planted 
to  trees  three  different  times.  But  few  of  them  grew  however,  and 
after  the  change  in  the  timber  culture  law  several  efforts  were  made  to 
have  a  good  stand  of  trees  upon  ten  acres  of  said  forty,  with  but  in- 
different success  up  to  April  5, 1883,  when  contest  was  commenced 
against  the  said  entry  by  present  contestant  which  after  formal  trial 
and  hearing  resulted  in  the  final  dismissal  of  his  contest  by  your  office 
September  11,  1884. 

On  July  30,  1885,  Sewell  filed  another  affidavit  of  contest  alleging, — 

Tbat  claimant  failed  to  bave  ten  acres  of  said  land  planted  to  forest  trees,  seeds  or 
cnttings  np  to  and  during  Ibe  fonrtb  year  of  said  entry  and  bas  so  failed  up  to  present 
time. 

2.  Tbat  be  failed  during  tbe  years  1877,  1878,  1879,  1880,  1881, 1882,  1883,  1884  and 
1885,  np  to  present  time  tb  plant,  cultivate  and  protect  ten  acres  of  forest  trees  on 
said  land. 

3.  Tbat  be  bis  allowed  fire  to  barn  over  and  destroy  trees  on  said  land  dnring 
tbe  past  six  years. 

4.  Tbat  at  present  tbere  are  less  tban  two  bundred  living  tbrifty  trees  to  eacb  acre 
of  said  land  wbicb  lias  been  planted  to  trees. 

Your  said  decision  holds  that  all  allegations  of  default  and  failure 
prior  to  April  5,  1883,  are  res  judicata  by  reason  of  your  office  decision 
of  September  11, 1884,  and  that  the  only  issues  in  the  case  are, — 

1.  Tbat  claimant  bas  failed  from  April  5,  1883  (tbe  date  of  filing  contest  decided 
September  11,  1884)  up  to  July  80,  18do,  (tbe  date  of  filing  tbis  contest)  to  plant,  cul- 
tivate, and  protect  ten  acres  of  forest  trees  on  said  land. 

2.  Tbat  tbere  was  at  tba  date  of  tbis  contest  (July  30,  1885)  less  tban  two  bundred 
living  tbrifty  trees  to  eacb  acre  of  said  land,  wbicb  bas  been  planted  to  trees. 
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In  tbis  conclasion  as  to  issues  involved  I  coneur.  Contestant  having 
failed  to  appeal  from  your  decision  of  September  11,  1884,  dismissing 
bis  contest,  that  decision  became  final  as  to  all  matters  in  issue  therein 
and  can  not  be  tried  over  again  in  the  second  contest. 
'  The  evidence  in  regard  to  the  planting  and  cultivation  of  timber  on 
the  land  in  controversy  is  very  conflicting.  It  is  reasonably  clear  how- 
ever that  several  efforts  have  been  made  by  the  entryman  to  obtain  the 
proper  stand  of  trees  and  that  about  the  last  of  February  or  first  of 
March,  1883,  when  he  had  about  accomplished  this  a  fire  driven  by  a 
very  high  wind  swept  through  the  tract  and  destroyed  most  of  them ; 
that  ever  since  he  has  each  season  caused  more  or  less  work  to  be  done 
looking  toward  again  obtaining  the  necessary  number  of  trees. 

The  trees  were  mostly  cottonwood  and  in  addition  to  the  injury 
caused  by  the  fire  it  appears  that  the  cottonwood  bug  has  stripped  and 
damaged  the  trees  each  year  since  1883.  It  might  be  difficult  to  decide 
whether  the  injury  caused  by  fire  was  the  result  of  insufficient  fire 
guards  around  the  land  planted  to  trees  and  thus  the  claimant's  own 
fault,  but  I  am  relieved  from  the  necessity  of  any  finding  in  regard  to 
such  facts  by  the  testimony  of  the  witness  Powell,  corroborated  as  it  is 
by  that  of  several  others  to  the  effect  that  in  the  spring  of  1885  and 
prior  to  the  filing  of  the  affidavit  of  contest  herein,  he  as  agent  for 
claimant  set  out  upon  the  tract  6,000  trees  and  3,000  cuttings,  and  that 
4,400  trees  were  then  growing  thereon ;  that  at  least  two-thirds  of  these 
trees  were  growing  July,  1885  but  were  attacked  by  the  bugs  in  August 
and  most  of  them  killed  but  that  in  pursuance  of  a  contract  made  with 
claimant  in  1883  witness  was  still  at  work  (at  time  of  the  last  hearing, 
August,  1886),  and  it  appeared  that  the  timber  was  then  in  a  good  state 
of  cultivation. 

The  claimant  seems  to  have  been  unfortunate  in  his  attempts  to  secure 
proper  planting,  cultivation  and  protection,  of  bis  trees,  but  his  efforts 
in  that  direction  have  been  so  persistent  that  I  am  not  warranted  in 
finding  bad  faith  upon  his  part.  There  was  no  contest  pending  in  the 
spring  of  1885,  when  Powell  by  bis  direction  planted  9000  trees  and 
cuttings  upon  the  lahd,  and  if  any  default  existed  upon  his  part  it  was 
cored  or  commenced  to  be  cured  by  thiswork  thus  bringiog  the  case 
within  the  rule  in  Boulware  v.  Scott  (2  L.  D.,  263)  5  Stanton  v.  Howell 
(O'L.  D.,  644). 

Appellant  urges  in  bis  argument  that  it  will  be  impossible  for  the 
claimant  to  have  upon  bis  land  at  the  end  of  thirteen  years  from  date 
of  entry  ten  acres  of  growing  thrifty  trees  all  of  which  have  been  cul- 
tivated not  less  than  eight  years,  as  some  of  the  trees  were  not  planted 
until  nearly  thirteen  years  bad  elapsed. 

In  regard  to  this  it  is  sufficient  to  say  that  the  commencement  by 
claimant  in  good  faith  to  cure  his  laches  prior  to  initiation  of  contest, 
is  sufficient  ground  for  the  dismissal  of  the  contest,  and  this  conclusion 
having  been  reached  upon  the  case  as  made  by  the  allegations  of  the 
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contest  affidavit  and  the  evidence,  the  contestant  has  no  longer  any 
interest  in  the  case,  and  it  will  not  be  necessary  at  this  time  to  discuss 
this  proposition  which  was  not  one  of  the  issues  presented  in  his  affidavit 
of  contest. 
Tour  said  decision  is  accordingly  affirmed. 


HOMESTKAD-SBTTLEMBNT  BEFORE  SXTRVEY— JOINT  ENTRY. 

Ferguson  v.  Snyder. 

A  8ettler  prior  to  survey  should  give  notice  of  the  particular  tract  be  intends  to  claim, 
by  such  marking  or  improvement  as  wiU  indicate  the  boundaries  of  his  claim. 

Under  section  2274,  R.  S.,  a  joint  entry  may  be  allowed  in  case  of  conflicting  home- 
stead settlements  made  prior  to  survey. 

Conflicting  rights,  acquired  through  settlement  prior  to  survey,  may  be  adjusted  by 
either  party  making  entry  of  the  land  in  conflict,  on  condition  that  he  tenders  to 
the  other  an  agreement  to  convey  to  him  that  portion  of  the  land  covered  by  his 
occupancy. 

First  Assistant  Secretary  Chandler  to  the  Commissumer  of  the  Oeneral 

Land  Office^  February  27, 1890. 

I  have  considered  the  case  of  James  Ferguson  v.  John  W.  Snyder  on 
appeal  by  the  former  from  your  decision  of  March  31,  1888,  adverse  to 
him. 

June  17, 1885,  John  W.  Snyder  made  homestead  eptry  of  the  K.  J  of 
the  N W.  i,  the  SB.  i  of  the  NW.  i  and  the  NE.  i  of  the  SW.  i  of  sec- 
lion  15,  T.  4  S.,  K.  19  E.,  M.  D.  M.,  Stockton  land  district,  California. 

June  22, 1885,  James  Ferguson  made  application  to  enter  under  the 
homestead  law  the  B.  i  of  the  N  W.  i  and  the  W.  J  of  the  NE.  J  of  the 
section  above  designated  which  was  rejected  by  the  local  officers  be- 
cause it  embraced  the  B.  i  of  the  N  W.  ^  of  said  section  15,  which  was 
covered  by  the  homestead  entry  of  Snyder. 

Upon  the  application  of  Ferguson  your  office  by  letter  dated  Septem- 
ber 22, 1885t  ordered  a  hearing  to  determine  the  question  of  right  be- 
tween the  two  claimants.  Upon  due  notice  and  citation  the  parties  with 
counsel  and  witnesses  appeared  at  the  local  office  Kovember  26,  1886, 
and  offered  testimony.  Arguments  were  filed  by  counsel ;  and  the  local 
officers  united  in  an  opinion  that  Snyder  had  the  superior  right  to  the 
tract  in  dispute.  Ferguson  appealed,  and  March  31, 1888,  you  affirmed 
the  action  of  the  local  officers  whereupon  Ferguson  appealed  and  the 
case  is  thus  brought  before  me. 

The  official  plat  of  the  survey  of  the  township  was  filed  in  the  local 
office  June  12, 1885.  Both  claimants  settled  in  the  section  many  years 
before  the  survey  and  were  prompt  in  making  known  their  claims  at  the 
local  office. 
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The  land  wLich  botb  claim  is  the  E.  J  of  the  NW.  J  of  the  sectioD, 
described  otherwise  as  the  NB.  J  of  the  NW.  J  aud  the  SB,  J  of  the 
NW.  J. 

Snyder's  dwelling  house  and  outhouses  valued  at  $5000,  are  on  the 
l^E.  }of  theSW.  ^,  which  is  notiu  dispute,  and  his  entry  embraces 
also  the  SB.  i  of  the  NW.  i,  directly  north,  the  NB.  i  gf  the  NW.  i 
and  the  NW.  J  of  the  N W.  |  directly  west,  the  latter  forty  not  being  in 
dispute. 

Ferguson's  dwelling  house  and  outhouses  valued  at  from  $1200  to 
$3000  are  on  the  SB.  -J  of  the  NW.  J  one  of  the  tracts  which  is  in  dis- 
pute and  also  he  seeks  to  enter  the  KB.  |  of  the  NW.  ^  due  north  which 
is  also  in  dispute  and  the  W.  i  of  the  KB.  i  which  is  not  in  contest. 

A  diagram  filed  by  Snyder  (exhibit  B)  shows  that  he  has  five  acres 
of  cultivated  land  on  the  SB.  i  of  the  KW.  ^  the  forty  upon  which  is 
Ferguson's  house,  and  thirty  acres  upon  the  KB.  J  of  the  KW.  |;  Fer- 
guson appears  to  have  no  land  cultivated  upon  the  latter  tract  and  to 
have  only  a  garden,  near  his  house,  upon  the  former. 

In  reference  to  the  acts  of  Snyder  before  survey  his  testimony  shows 
that  he  has  known  the  land  since  June,  1863,  when  he  and  his  brother- 
in-law,  E.  G.  Harris,  formed  a  partnership  to  conduct  the  butchering 
business.  Harris  rented  the  place  for  one  year  from  a  former  occupant. 
In  October  of  the  same  year  Harris  &  Snyder  concluded  to  buy  the  im- 
provements and  the  possessory  right  of  their  lessor  and  they  did  so 
paying  $525.  Among  the  improvements  were  many  fence  rails  which 
were  scattered  over  three-forties.  In  the  spring  of  1864  they  began  to 
build  a  fence  beginning  at  the  slaughter  house  and  moving  north  about 
one-half  mile,  thence  west  about  one-half  mile,  thence  south  <<  in  a  zig- 
zag shape,"  one-half  mile  and  thence  east  one-half  mile.  During  the 
fall  of  1864  Snyder  girdled  timber  on  the  land  in  contest  and  in  the  fol- 
lowing spring  he  cleared  some  of  the  underbrush  and  prepared,  ten 
acres  for  planting  and  plowed  the  same  in  the  fall.  In  1865  he  pur- 
chased Mr.  Harris'  interest  in  the  place  and  ran  a  fence  in  a  southerly 
direction  three-fourths  of  a  mile,  thence  in  an  easterly  direction  one- 
fourth  of  a  mile,  thence  in  a  northerly  direction  to  the  slaughter  house. 
Snyder  has  with  his  wife,  continuously  since  1863,  resided  upon  the 
KB.  i  of  the  S  W.  J. 

In  1870  one  Bobbio  saw  Snyder  and  stated  that  he  has  selected  a  site 
upon  which  he  desired  to  build  a  wayside  inn.  Snyder  told  him  that 
the  site  would,  upon  survey  fall  within  the  boundaries  of  his  claim  and 
forbade  the  erection  of  the  house.  Bobbio,  nevertheless,  in  Snyder's 
absence,  erected  his  house  and  thereafter  seems  to  have  held  the  place 
by  permission  of  Snyder  and  with  no  purpose  of  asserting  any  right 
adverse  to  him.  The  diagrams  filed  in  the  case  do  not  show  the  loca- 
tion of  Bobbie's  house  and  the  testimony  fails  to  show  whether  it  was 
on  the  forty  on  which  Snyder's  house  is  or  on  the  one  on  which  Fergu- 
son's  house  stands.    In  1880  Ferguson  came.    He  bought  the  improve- 


236  Dl:CI8lONS   RELATING   TO   THE   PUBLIC   LA.NDS. 

meiitA  of  Bobbio  with  full  knowledge  of  Snyder's  claim  to  the  land  in 
which  they  were  situated  as  the  following  notice  shows: 

Snyder's  June  8, 1880* 
Mr.  Ja8.  Fbrguson, 

Dear  Sir:  I  hear  that  yon  arc  about  buying  the  place  now  occnpied.by  Bobbio. 
While  doing  bo  yon  will  please  consider  the  fact  the  land  where  the  bnildings  are  lo- 
cated will  be  inside  my  lines  when  the  surveys  are  made  and  will  be  filed  upon  by 
me  for  entry  at  the  Qovernment  Land  Office. 

Yours  truly, 

J.  W.  Snyder. 

Fei*gu8on  swears  that  he  paid  Bobbio  $800  for  what  was  on  the  sn*ound 
and  $800  for  what  was  in  the  house  and  $50  for  a  cow  and  calf.  He 
admits  the  receipt  of  the  letter  from  Snyder  and  states  that  in  conse- 
qnence  thereof  and  to  avoid  trouble  he  moved  the  house  he  had  bought 
from  Bobbio,  eighty  or  one  hundred  yards  in  a  northeasterly  direction 
from  Snyder's  house  along  the  road  towards  Hite's  Gove.  In  his  testi- 
mony Ferguson  says : 

Q.  !From  that  time  until  the  pending  application  was  made  did  Snyder  in  any  way 
indicate  his  dissatisfaction  with  the  location  of  your  buildings  or  improvements  f 
A.  Not  until  we  talked  about  entering  this  land,  no  trouble  to  my'knowledge. 

Ferguson  further  testified  that  Snyder's  house  is  about  three  hundred 
yards  and  his  place  of  business  about  one  mile  from  where  his  house 
stands ;  that  Snyder  was  at  his  house  twice  while  he  was  making  im- 
provements and  passed  the  door  frequently. 

After  Ferguson  moved  Bobbie's  house  he  made  valuable  improve- 
ments, buying  the  lumber  from  the  firm  in  which  Snyder  was  a  partner. 
He  built  a  good  house,  had  a  large  shed,  a  smaU  garden  and  had  en- 
closed about  seventy  acres,  the  most  of  which  was  outside  the  tracts  in 
contest. 

The  Mariposa  and  Hite's  Cove  road  passes  east  of  Snyder's  house  in 
the  NB.  i  of  the  SW.  J,  thence  north  through  the  8E.  i  of  the  KW.  J 
and  the  NB.  J  of  the  NW.  J.  Snyder's  fence  is  on  the  west  side  of  the 
road  in  the  SE.  J  of  the  NW.  i  and  Ferguson's  fence  on  the  east  side. 
On  the  NB.  J  of  the  N  W.  J  the  road  forks  and  on  each  side  of  each 
fork  is  a  fence  belonging  to  Snyder  and  there  is  another  fence  running 
east  from  the  road  a  little  south  of  the  line  between  the  NE.  ^  of  the 
NW.  4  and  the  SB.  J  of  the  NW.  J  which  is  said  to  be  the  boundary  be- 
tween the  land  in  the  possession  of  Ferguson  and  that  in  the  possession 
of  Snyder. 

The  testimony  shows  that  Snyder  had  inclosed  by  fence  a  tract  of 
land  estimated  at  from  four  hundred  and  forty  to  seven  hundred  acres. 
I  will  not  hold  that  his  inclosure  of  so  large  a  tract  constituted  a  claim 
to  each  subdivision  of  it  and  gave  notice  to  all  comers  of  his  intention 
to  enter  under  the  public  land  laws  any  particular  quarter  section  or 
smaller  subdivision  except  the  one  upon  which  his  house  stood.  He  is 
presumed  to  have  known  that  he  could  only  enter  one. hundred  and 
sixty  acres  under  the  homestead  law,  and  he  should  have  given  notice 
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of  Jthe  i)articalar  parcels  he  would  claim  after  survey,  by  £oiuo  inarkiug 
or  improvement  that  would  serve  to  indicate  the  boundaries  of  his 
claim.  I  do  not  find  that  he  did  so  in  relation  to  the  land  in  contest. 
The  notice  he  sent  to  Ferguson  is  indefinite  and  it  may  not  improperly 
be  interpreted  as  the  latter  contends,  as  notice  that  Snyder  would  claim 
the  land  where  Bobbie's  house  stood.  As  has  been  stated  the  particu- 
lar forty  upon  which  Bobbie's  house  stood  is  not  identified  by  the  tes- 
timony. Upon  receipt  of  the  notice  Ferguson  moved  tbe  house  eighty 
or  one  hundred  yards  nortii  in  order,  as  he  says,  to  get  it  off  the  forty 
upon  which  Snyder's  house  was,  and  he  built  another  house  and  made 
valuable  improvements.  Snyder  seems  not  to  have  objected  to  the 
new  location  at  the  time  and  so  far  as  the  testimony  shows  he  acqui- 
esced in  Ferguson's  possession  of  the  land  surrounding  the  house,  on 
the  east  of  the  road,  until  the  survey  was  made.  Ferguson,  on  the 
other  hand,  seems  to  have  asserted  no  claim  to  any  portion  of  the  forty 
west  of  the  road  and  to  have  done  nothing  in  regard  to  the  NE.  ^  of 
the  NW.  i. 

The  question  remains  as  to  the  proper  disposition  of  the  tracts  Mu 
controversy.  The  tract  upon  winch  Ferguson's  house  was  placed  is 
the  smallest  legal  subdivision  and  it  appears  that  to  the  part  west  of 
the  road  Snyder's  claim  is  superior,  while  to  the  part  east  of  the  road 
Ferguson  has  the  superior  claim. 

Section  2274,  Kevised  Statutes,  provides  that  when  it  shall  be  ascer- 
tained, upon  survey,  that  prior  to  the  survey  two  or  more  settlers  with 
a  view  to  asserting  claims  under  the  preemption  law  have  placed  im- 
provements upon  the  same  legal  subdivision,  joint  entry  of  said  subdi- 
vision may  be  made.  Section  2289  R.  S.,  provides  that  every  person 
who  is  the  head  of  a  family  etc.,  shall  be  entitled  to  enter  one-quarter 
section  or  a  less  quantity  of  unappropriated  public  lands  upon  which 
such  person  may  have  filed  a  pre-emption  claim,  or  which  may,  at  the 
time  the  application  is  made,  be  subject  to  preemption  at  one  dollar 
and  twenty  five  cents  per  acre. 

It  has  been  held  that  the  spirit  of  section  2274  of  the  Revised  Stat- 
utes had  in  view  the  settlement  rather  than  the  nature  of  the  claim,  and 
that  its  provisions  would  embrace  a  homestead  settlement,  although  its 
terms  had  reference  to  a  pre-emption  settlement  only,  and  that  in  such 
case  a  joint  entry  may  be  awarded.  Stone  v.  Banegas  and  Holloran 
(2  L.  D.  104) ;  Miller  v.  Stover  (2  L.  D.,  150) ;  Burton  v.  Stover  (ibid, 
585). 

Under  this  statute  upon  the  facts  as  I  have  found  them,  I  direct  that 
Snyder's  entry  for  both  of  the  forty  acre  tracts  in  contest  be  permitted 
to  stand,  upon  condition  that  within  ninety  days  from  notice  hereof  he 
tender  to  Ferguson  an  agreement  in  writing  to  convey  to  Ferguson, 
^fter  he  receives  patent,  all  of  the  SE.  -J-  of  the  NW.  |-  of  said  section 
J6,  that  is  east  of  the  Mariposa  and  Hite's  Cove  road;  and  if  Snyder 
declipo  to  enter  \i\tq  ^i\^]\  agreement  then  Fergusou  may  make  entry  of 
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the  two  forties  in  contest  upoa  condition  that  he  tender  to  Snyder  an 
agreement  in  writing  to  convey  all  of  the  tracts  in  dispute  except  the  por- 
tion of  the  SE.  i  of  the  NW.  ^  that  is  east  of  the  Mariposa  and  Bite's 
Cove  road.  If  both  parties  fail  or  refuse  to  make  entry  upon  these 
terms  and  conditions,  then  they  will  be  allowed  to  make  joint  entry ,  in 
accordance  with  the  provisions  of  section  2274,  Revised  Statutes.  Ekl- 
ward  J.  Doyle  (7  L.  D.,  3),  Ooleman  v.  Winfteld  (6  L.  D.,  826) ;  Lord  v, 
Perrin  (8  L.  D.,  542). 
The  decision  appealed  from  is  modified  accordingly. 


TIMBER  CIJLTUBE  CONTEST— NOTICE -INSANE  PERSON. 

HAGEN  V.  GULBBANSON. 

« 

In  case  of  a  coutest  against  the  entry  of  an  insane  person  the  notice  must  bo  Berved 
in  accordance  with  the  statutory  provisions  of  the  State  or  Territory. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  28, 1890. 

Anders  Gulbranson,  on  May  26,  1880,  made  timber-culture  entry 
of  the  NE.  i  of  Sec.  2,  T.  136,  R.  57  Fargo  land  office,  Dakota. 

On  the  24th  of  October,  1885,  Hans  O.  Hagen  filed  affidavit  of  con- 
test, alleging — 

That  the  said  Anders  Gulbranson  has  failed  to  plant  or  cause  to  be  planted  the 
first  five  acres  of  said  tract,  during  the  third  year  after  making  said  entry,  in  timber- 
seeds  or  cuttings  or  trees ;  that  the  said  Anders  Gulbranson  has  failed  to  plant  or 
sow,  or  cause  to  be  planted  or  sown,  the  second  five  acres  of  said  tract  in  timber- 
seeds,  cuttings,  or  trees,  during  the  fourth  year  after  making  entry  ;  and  that  he  has 
failed  to  cultivate  said  tract  as  provided  by  law. 

From  certified  copies  of  the  records  of  Ransom  county,  Dakota, 
wherein  the  tract  in  dispute  lies,  it  appears  that  on  the  16th  day  of 
June,  1885,  Gulbranson  was  adjudged  insane,  nnd  committed  to  the 
hospital  for  the  insane  at  Jamestown,  Dakota,  where  he  still  remained 
confined  as  a  lunatic  at  the  time  of  the  trial. 

From  the  same  records  it  appears  that  one  Andrew  0.  Koello  was  on 
the  25th  day  of  July,  1885,  appointed  guardian  of  Gulbranson's  estate, 
and  was  acting  as  such  when  the  contest  against  his  timber-culture 
entry  was  initiated. 

Notice  of  contest  was  issued  on  October  24,  1885,  fixing  December 
9th  ensuing  as  the  date  of  hearing. 

The  question  i)rimarily  at  issue  hero  is,  whether  notice  was  properly 
served  upon  the  defendant.  The  officer  who  served  it  endorsed  upon 
it  that  it  had  been  served — 

On  the  within  named  defendant  personally,  on  the  Gth  day  of  November,  1685,  by 
delivering  to  and  leaving  with  the  wife  of  the  within  named  defendant,  Andrea  Gul- 
branson, at  his  place  of  residence  in  si^id  Kaqsom  county,  a  true  aud  correct  copy  pf 
the  within  notice  of  contest. 
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On  December  9, 1885,  defendant's  attorney  entered  a  special  appear- 
ance, and  moved  to  dismiss  the  contest  "  for  want  of  legal  notice  of 
contest  npon  said  defendant  as  provided  by  mles  of  practice  or  Code 
of  Givil  Procedure  of  Dakota,  Chapter  0,  sub- division  5,  Sec.  102." 

At  the  same  time,  the  attorneys  for  both  parties  filed  a  stipulation 
to  take  testimony  before  Frank  P.  Allen,  a  notary  public,  at  his  office 
in  Lisbon,  Bansom  county,  Dakota,  commencing  on  February  2, 1886. 

On  the  19th  of  December,  1885,  an  attempt  was  made  to  serve  notice 
upon  Oulbranson  through  the  officers  of  the  Insane  Asylum,  as  appears 
from  the  following  : 

BeceiTed  two  (2)  copies  of  the  within  notice — one  for  O.  W.  Archibald,  Saperin- 
tendent,  aiid  one  for  Andrew  Gnlbranson,  a  patient  in  this  hospital. 

J.  T.  Armstroxo, 

A88t,  Physician. 

This  patient  is  in  such  a  condition  that  it  is  impossible  for  him  to  understand  the 
nature  of  the  within  paper ;  ai|d  to  me  it  seems  an  unjust  act  for  any  one  to  take  any 
sach  undue  advantage  of  a  poor,  unfortunate,  insane  man,  who  is  at  present  unable 
to  care  for  his  own  interest  on  account  of  unavoidable  disease. 

O.  W.  Archibald, 

Superintendent. 

On  the  27th  day  of  December,  1885,  service  was  made  upon  A.  G. 
Koello,  guardian  of  said  Gulbrauson. 

On  the  date  set  (February  2, 1886),  testimony  was  taken,  in  the  pres- 
ence of  the  contestant  and  the  guardian  of  the  defendant.  On  May  17, 
1886,  the  local  officers  rendered  their  joint  opinion  holding  that  notice 
of  contest  had  not  been  legally  served,  and  sent  to  your  office  the  record 
without  any  finding  as  to  facts. 

The  register  and  receiver  refer  to  the  Section  of  the  Dakota  Gode 
cited  (supra)  by  the  defendant's  attorney,  which  provides : 

The  snmnions  shall  be  served  by  delivering  a  copy  as  follows : li 

against  a  person  Judicially  declared  to  be  of  nnsonnd  mind and  for 

whom  a  gaardian  has  been  appointed,  to  such  guardian  and  to  the  defendant  per- 
sonally. 

The  substance  of  their  joint  opinion  is  contained  in  the  following  ex- 
tract therefrom : 

There  is  no  evidence  that  either  copy  was  ever  delivered  to  the  claimant,  and  it  is 
to  be  inferred  from  the  endorsement  of  the  Superintendent  upon  the  original  notice, 
now  with  the  case,  that  personal  service  upon  the  claimant  was  never  had  or  at- 
tempted. As  the  rules  of  practice  make  no  provision  for  service  upon  insane  persons, 
it  is  to  be  presumed  that  if  the  defendant  recognizes  any  service  of  process  upon  them 
as  valid,  it  would  be  such  service  as  the  laws  of  the  Territory  provide  for  the  service 
of  summons  in  civil  actions,  npon  insane  persons If  there  ever  is  neces- 
sity of  requiring  a  strict  compliance  with  the  statute  as  to  service  of  process  iu  any 
case,  it  would  seem  to  be  required  where  the  rights  of  a  person  who,  for  the  time,  is 

disqualified  from  defending  himself,  are  concerned We  are  of  opinion 

that  it  is  the  safer  course  for  all  parties  in  interest  that  all  proceediugs  be  stayed  till 
the  reooTcry  or  death  of  the  claimant,  and  until  dpe  service  of  notice— unless  other- 
lyiae  inatmoted  by  the  Commissioner, 
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Yoar  office,  ou  June  4,  1888,  decided  that  notice  of  contest  had  been 
properly  served,  and  that  the  default  charged  in  the  affidavit  of  contest 
had  been  proven ;  and  therefore  held  the  entry  for  cancellation. 

Among  the  proceedings  at  the  hearing  the  following  appears : 

L.  W.  Gammon,  being  first  daly  sworn,  deposes  and  says — 

Witness  withdrawn :  it  is  admitted  by  both  the  plaintiffs  and  the  attorney  for  the 
guardian  for  the  defendant  that  Gnlbranson  was  of  unsound  mind  since  1880. 

The  entry  was  made  May  20,  1880.  The  proof  showed,  and  the  con- 
testant concedes,  that  shortly  after  entry,  the  entryman  did  the  break- 
ing required  by  law  to  be  done  the  first  year.  In  other  words,  there 
was  no  defanlt  on  the  part  of  the  claimant  prior  to  his  becoming  insane. 

It  is  clear  that  the  opinion  of  the  local  officers  ^Hhat  all  proceedings 
should  be  stayed  till  the  recovery  or  death  of  the  claimant,"  is  not  ten- 
able; for  the  entryman  might  remain  insane  for  many  years  before 
either  recovery  or  death. 

The  practice  of  this  Department  is  intended  to  be  in  substantial  ac- 
cordance with  that  of  the  federal  courts ;  and  section  914  B.  S.,  re-enact- 
ing the  a<;t  of  June  1,  1872  (17  Stat.  197),  provides : 

The  practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil  causes    .    • 

in  the  circuit  and  district  courts  shall  conform  as  nearly  as  may  be 

to  the  practice,  pleadings,  and  forms  and  modes  of  proceeding  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of  the  State  within  which  snch  circuit  or  district 
courts  ase  held,  any  rale  of  court  to  the  contrary  notwithstanding. 

The  service  of  process  is  held  to  be  within  the  meaning  of  the  above 
act.    (See  5  Biss.,  322). 

While  the  section  above  quoted  is  not  addressed  to,  nor  necessarily 
binding  upon  this  Department,  it  nevertheless  furnishes  a  safe  and 
proper  guide  to  follow  in  cases  where  the  federal  statutes  are  silent,  and 
the  departmental  Rules  of  Practice  make  no  specific  provision. 

According  to  the  statute  of  the  Territory  of  Dakota,  notice  of  contest 
was  not  served  upon  Gulbranson  in  the  case  at  bar.  Hence  the  contest 
must  be  dismissed.  Your  office  decision  of  June  4, 18S8,  holding  the 
entry  for  cancellation  is  therefore  reversed* 


HOMESTEAD  ENTRY-DEVISEE-BESIDBNCE. 

Wise  v.  Swisheb. 

If  a  homesteader  dies  before  final  proof,  and  his  widow  also  dies,  not  having  made 
proof,  the  right  vests  in  the  heir  or  devisee  of  the  original  entryman  and  not  in 
the  heir  or  devisee  of  the  widow. 

Act«  indicating  an  intention  to  make  the  land  a  home  to  the  exolasion  of  one  else- 
where are  required  to  establish  the  fact  of  residence  in  good  faith. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  28,  1890. 

I  have  examined  the  record  in  the  matter  of  the  appeal  of  W.  R. 
Wise,  from  the  decision  of  your  office  bearing  date  July  16, 1888,  in  the 

CQse  of  W,  R,  Wise,  v,  Abr^l^^m  Swisher,  ^isroissmg  the  protest  of  Wise 
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agaiust  the  issaance  of  patent  to  said  Swisher  for  the  N.  j,  NW.  \y  of 
Sec.  25,  and  E.  ^,  NE.|,  Sec.  26,  T.  9  S.,  B.  45  W.,  La  Grande  laud  dis- 
trict, Oregon,  and  find  that  on  March  25,  XSSI,  Charles  B.  Swisher 
made  homestead  entry  No.  1523,  for  said  tract;  that  on  May  14,  1883, 
he  died  intestate  leaving  a  widow  (Frances  E.  Swisher)  but  no  children 
sorviving  him.  Frances  E.  Swisher  died  November  20,  1883,  without 
issue. 

On  September  8,  1884,  Abraham  Swisher,  father  of  Charles  B. 
Swisher,  and  claiming  to  be  his  only  heir  at  law,  in  accordance  with 
notice  duly  published,  offered  final  proof  before  the  local  officers  for 
said  land. 

One  A.  Augustus  filed  a  protest  against  the  acceptance  of  said  proof, 
alleging  that  Frances  E.  Swisher  had  left  a  will  in  which  she  had  de- 
vised her  interest  in  said  land  to  Nora  and  Charles  Waterbnry,  and 
that  the  right  to  make  final  proof  passed  by  said  will  to  the  devisees 
thereunder,  and  whom  he,  Augustus,  claimed  to  represent. 

This  claim  was  sustained  by  the  local  officers,  but  when  the  matter 
came  before  your  office  it  was  there,  very  properly,  held  that  when  a 
homestead  eutryman  dies  before  final  proof,  and  his  widow  also  dies  not 
having  made  proof,  the  right  vests  in  the  heir  or  devisee  of  the  original 
eutryman  and  not  in  the  heir  or  devisee  of  the  widow.  See  section 
2291,  B.  S.,  also  letter  of  your  office  to  the  register  and  receiver,  at  La 
Grande,  Oregon,  dated  May  6, 1885. 

On  November  11, 1885,  W.  R.  Wise,  filed  his  protest  against  the  ac- 
ceptance of  said  proof  alleging  among  other  things  that  Charles  B. 
Swisher  never  in  his  lifetime  established  his  residence  on  said  land,  and 
that  he  had  abandoned  the  same  for  more  than  six  months  previous  to 
his  death,  and  that  said  Abraham  Swisher  had  not,  nor  had  any  other 
heir  of  said  Charles  B.  Swisher,  cultivated  said  land  since  his  death. 

Upon  this  protest  your  office  ordered  a  heariug  December  3, 1885, 
which  hearing  was  had  and  the  evidence  adduced  tended  to  show  that 
Charles  B.  Swisher  built  a  house  upon,  and  cultivated  a  portion  of  this 
land  in  1881,  and  in  1882  cultivated  a  larger  portion  and  in  1883  still  a 
larger  portion. 

That  at  the  time  of  the  entry  he  was  a  single  man,  and  that  his  al- 
leged acts  of  residence,  during  the  year  1881  and  up  to  the  date  of  his 
marriage  in  August,  1882,  consisted  of  occasional  visits  for  the  purpose 
of  planting  and  cultivating  his  crop,  and  so  repairing  and  changing 
the  construction  of  an  irrigating  ditch  as  to  furnish  water  for  his  land, 
rather  than  such  acts  as  indicate  an  intention  to  make  this  laud  his 
home. 

Shortly  after  his  marriage  he  moved  upon  the  land  with  an  apparent 
intention  to  live  there,  but  this  removal  was  not  followed  by  continuous 
residence.  On  the  contrary  the  evidence  shows  that  he  did  not  remain 
there  to  exceed  three  weeks  and  then  he,  with  his  wife,  returned  to  his 
father's  bouse,  where  he  had  previously  made  his  home,  and  remained 
14639— VOL  10 IC 
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there  a  short  time  and  then  returned  to  this  land  where  he  remained  a 
few  days,  bat  did  not  stay  there  at  all  daring  the  winter  of  1882  and 
1883.  March  25,  he  with  his  wife,  went  to  their  land  ag^in  but  remained 
only  about  a  mouth  wheu  he  returned  to  his  father's  house  where  he 
sickeued  and  died,  May  14th. 

The  absence  of  himself  and  wife  from  this  place  for  such  a  large  por- 
tion of  the  time  is  sought  to  be  excused  upon  the  ground  that  the 
weather  was  severely  cold,  and  the  house  on  this  land  was  scarcely  hab- 
itable at  all,  and  wholly  unfit  to  be  occupied  by  his  wife  who  was  an  in- 
valid, having  consumption.  This  excuse  I  deem  insufficient.  The 
entryman  is  shown  to  be  a  man  of  some  means,  had  cattle  of  the  value 
of  $1000,  besides  horses  and  several  hundred  dollars  in  money,  and  it 
seems  to  me  that  had  he  intended  to  mak^  this  land  a  home  in  the  true 
seiTse  of  that  word,  he  would  certainly  have  provided  a  habitable  house 
for  the  shelter  of  a  newly  married  wife  in  delicate  health.  It  is  further 
shown  that  his  team  was  kept  at  his  father's,  that  no  milch  cow  was 
kept  at  this  place,  nor  even  a  chicken. 

Were  I  satisfied  that  the  entryman  had  in  his  lifetime  complied  with 
the  law,  I  should  feel  much  disposed  to  hold  that  the  cultivation  of  this 
land  by  those  who  had  kept  the  claimant  from  occupying  and  cultivat- 
ing it,  should  inure  to  his  benefit,  but  such  is  not  my  opinion. 

There  are  some  circumstances  tending  to  show  that  this  protest  is  in 
the  interest  of  Charles  and  Nora  Waterbury,  the  devisees  under  the 
will  of  Frances  E.  Swisher.  If  this  be  true,  it  does  not  add  anything 
to  the  right  of  the  claimant,  and  whether  the  protestant  is  acting  in 
good  faith,  and  seeks  to  acquire  title  to  this  land  for  his  own  benefit,  or 
that  of  another  is  a  matter  that  can  be  passed  upon  when  his  rights 
become  the  subject  of  investigation,  and  is  not  material  here. 

The  protest  will  be  sustained  ;  the  proof  rejected,  and  the  entry  can- 
celed. 

The  decision  of  your  office  is  reversed. 


CALIFORNIA  LANDS-ACT  OF  JULY  23,  1866. 

Taylor  v.  Yates  et  al.    (On  Eeview). 

The  purchaser  of  au  undivided  interest  in  a  Mexican  grant,  who,  under  such  pur- 
chase, enters  into  possession  of  a  tract  marked  by  specific  boundaries,  and 
continues  to  use,  improve,  and  remain  in  the  undisturbed  occupation  thereof 
according  to  the  lines  of  tlie  original  purchase,  is  entitled  to  the  right  of  purchase 
conferred  by  section  7,  act  of  July  23,  18G6,  notwithstanding  the  fact  that  the 
deed  of  conveyance  under  which  he  claims  does  not  describe  the  land  by  metes 
and  bounds. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  March 

1,  1890. 

This  is  a  motion  filed  by  Ann  Taylor,  contestant,  asking  for  review 
and  reconsideration  of  the  decision  of  the  Department  of  March  1, 1889 
(8  L.  D.,  279)  in  the  above  stated  case,  rejecting  her  application  to  pur- 
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chase,  auder  the  seventh  section  of  the  act  of  July  23, 1866  (14  Stat, 
218),  the  8.  i  of  the  S  W.  i  of  Sec.  3,  the  S.  i  of  the  SE.  i  of  Sec.  4,  the 
E.  i  of  the  NE.  i  and  the  E.  i  of  the  SE.  i  of  Sec.  9,  W.  i,  and  the  W. 
i  of  the  NB.  J  and  W.  i  of  the  SE.  i  of  Sec.  10,  T.  1  S.,  E.3  W.,  M.  D. 
M.,  San  Francisco,  California. 

Said  motion  for  review  is  based  upon  the  following  grounds :  ^'  First, 
error  in  law  as  specified  in  brief  to  be  filed ;  Second,  error  in  fact  as 
specified  in  brief  to»be  filed." 

The  specifications  (;f  error  filed  by  the  applicant  in  support  of  this 
motion  states  that  the  Commissioner  of  the  General  Land  Office,  and 
the  Department,  were  led  into  error  in  respect  to  the  facts  through  the 
changing  of  the  title  of  the  oase  in  the  local  land  office,  in  this :  that 
both  the  Commissioner  and  the  Secretary  considered  the  appeal  of  Mrs. 
Taylor  in  the  light  that  she  had  initiated  proceedings  before  the  local 
land  office  to  make  proof  under  the  seventh  section  of  the  act  of  July 
23, 18G6,  whereas  the  contestant  only  appeared  in  obedience  to  the  sum- 
mons in  each  of  the  cases  of  the  homestead  and  preemption  claimants 
to  contest  their  right  to  pre-empt  and  homestead  lands  within  the  en- 
closure which  her  husband  had  bought  of  a  Mexican  grantee  of  the 
Sobrante  grant,  and  in  none  of  the  cases  was  she  called  upon  to  make 
her  proofs  under  the  act  of  July  23,  18(>6,  to  x>urcha8e  said  lands. 

The  specification  as  to  error  of  law  is  that  the  real  issue  in  the  re- 
spective cases  was,  whether  the  claimants  were  entitled  under  the  law 
to  perfect  their  homestead  and  pre  emption  claims,  and  not  whether  the 
contestant,  Ann  Taylor,  was  entitled  to  enter  the  land  under  the  seventh 
section  of  the  act  of  July  23, 1866,  and  she  asks  leave  to  adopt  and  sub- 
mit her  .brief  filed  in  the  case  on  the  appeal  from  the  Commissioner's 
decision,  which  she  submits  with  this  motion  for  review. 

The  right  of  this  claimant  to  purchase  under  the  act  of  July  23,  1866, 
was  the  direct  issue  in  this  case,  and  when  she  was  notified  to  contest 
the  right  of  these  parties  to  make  pre-emption  filings  and  homesteail 
entries  upon  these  lands,  she  was  necessarily  called  upon  to  show  that 
she  had  the  right  to  purchase  said  tract  under  the  act  of  July  23,  1866, 
and  so  far  as  her  rights  are  concerned,  it  is  immaterial  whether  they 
were  passed  upon  under  a  direct  application  to  make  proof  and  pur- 
chase said  lands  under  the  seventh  section  of  the  act  aforesaid,  or  whether 
her  right  to  purchase  was  considered  upon  the  hearing  ordered  to  de- 
termine the  right  of  the  homestead  and  pre-emption  claimants  to  make 
entries  of  the  lands  applied  for  by  them  respectively. 

If  this  was  the  only  error  of  law,  alleged  to  have  been  committed  by 
the  Department  in  its  decision  of  March  1, 1889, 1  should  have  no  hesi- 
tancy in  affirming  it;  but  the  claimant,  Ann  Taylor,  also  asks  to  adopt 
and  submit  her  brief  filed  on  the  appeal  from  the  decision  of  your  office 
which  she  submits  with  this  motion,  and  asks  that  it  be  considered  in 
connection  therewith.  By  reference  to  this  brief  it  will  be  seen  that  she 
alleges  that  the  premises  are  a  portion  of  a  Mexican  grant  claim  that 
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was  excluded  from  the  grant  upou  final  survey ;  that  she  bought  the 
same  from  the  Mexican  grantees  or  assigns  in  good  faith ;  that  she 
has  used,  improved  and  continued  in  the  actual  possession  of  the  same 
as  according  to  the  lines  of  her  original  purchase,  and  that  there  is  no 
valid  adverse  right  or  title  existing  except  of  the  United  States.  She 
alleges  that  these  facts  were  conclusively  established,  and  conceded  by 
the  Commissioner,  but  she  was  denied  the  right  to  purchase  under  the 
seventh  section  of  the  act  of  July  23,  1866,  solely  upon  the  ground  that 
her  title  was  simply  for  an  undivided  interest  in  the  grant.  Thisruling 
was  affirmed  by  the  Department  upon  the  ground  that  ^<  said  section 
does  not  confer  a  right  of  purchase  upon  one  who  has  bought  a  mere 
undivided  interest  in  a  Mexican  grant  without  designating  by  particular 
description  the  land  purchased." 

Neither  the  register  and  receiver,  the  Commissioner,  nor  the  Secre- 
tary passed  upon  the  question  as  to  whether  Mrs.  Taylor  and  her  grantors 
were  in  possession  of  said  tract-,  or  how  that  possession  was  obtained, 
but  the  Commissioner  in  referring  to  this  question  says : 

The  testimony  shows  that  the  Taylors  resided  on  the  tract  claimed,  from  the  year 
1861,  until  about  October  1882,  when  they  leased  the  land  to  Wm.  L.  Yates,  and 
uioved  to  another  county. 

Airs.  Taylor  and  her  daughter  swear  that  when  the  land  was  purchased  it  was  en- 
closed by  brush  fences  and  natural  enclosures  on  the  lines  as  now  claimed  by  Mrs. 
Taylor.  That  her  husband,  shortly  after  bis  purchase,  commenced  to  repair  the  en- 
closures around  the  whole  tract  except  where  brush,  bluffs,  and  deep  ravines  ren- 
dered such  repair  unnecessary. 

This  evidence  is  seriously  controverted,  however,  by  the  testimony  of  several  wit- 
nesses to  the  effect  that  said  fences  were  not  finished  until  the  year  1671,  or  1872,  and 
that  the  enclosure  prior  thereto  only  embraced  about  one  hundred  aud  sixty  acres  of 
the  tract  claimed. 

The  settlement  of  this  point,  however,  is  not  material  to  a  proper  decision  of  tho 
case,  HS  there  is  another  feature  involved,  about  which  there  can  be  no  dispute,  and 
which  is  decisive  of  the  claim  of  Taylor  under  the  act  of  1866. 

The  question  referred  to  by  the  Commissioner  as  controlling  the  case 
is  the  construction  given  to  the  seventh  section  of  the  act  of  July  23, 
1866,  which  was  affirmed  by  the  Department.  This  is  the  substantial 
and  specific  error  alleged  to  have  been  committed  by  the  Department 
in  the  decision  now  under  review. 

Mrs.  Taylor  claims  the  right  to  purchase  under  the  act  of  July  23, 
1866,  as  owner  of  an  undivided  interest  in  the  grant  made  by  the  Mexi- 
can government  in  1841  to  Juan  Jose  Castro  and  Victor  Castro,  known 
as  the  Baucho  El  Sobrante.  It  appears  from  the  certified  copies  of 
deeds  and  other  instruments  of  writing  filed  in  this  case, -that  on  Au- 
gust 5,  1852,  the  Castros  entered  into  an  agreement  with  one  John 
Wilson  to  convey  to  said  Wilson,  whenever  required,  one-tenth  inter- 
est in  said  grant  in  consideration  of  services  to  be  rendered  by  said 
Wilson  in  procuring  the  confirmation  of  it.  The  grant  was  confirmed 
in  1855,  and  in  1862  the  Castros  executed  to  Wilson  a  deed  to  said  one- 
tenth  interest  in  accordance  with  their  agreement.    Prior  to  the  execa- 
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tioQ  of  said  deed,  to  wit  on  Febraary  13,  1854,  the  said  Wilson  con- 
veyed by  deed  to  Jacob  M.  Tewksbary  the  undivided  half  of  the  inter- 
est of  said  Wilson,  being  one-twentieth  of  the  entire  rancho,  and  part 
of  this  interest  through  mesne  conveyances  was  finally  acquired  by 
Thomas  Vallean  by  deed  executed  April  4, 1865,  who  on  July  1, 1865, 
conveyed  it  to  James  Taylor,  who  conveyed  to  Ann  Taylor  bis  wife,  by 
deed  executed  September  22, 1880. 

It  appears  from  the  evidence  that  the  Taylors  went  into  possession 
of  tbis  tract  in  1863,  and  that  in  1864  they  held  possession  of  it  under 
a  contract  of  purchase  from  J.  W.  Yenable  the  immediate  grantor  of 
Yallean,  and  were  engaged  in  carrying  on  the  dairy  business ;  that  in 
1865  they  purchased  the  land  from  Yallean  to  whom  it  had  in  the  mean 
time  been  sold.    The  deed  to  Mrs.  Ann  Taylor  described  the  land  as — 

The  interest  of  the  said  party  of  the  first  part  in  or  to  that  certain  portion  or  tract 
of  land  sitaated  in  the  coanties  of  Contra  Costa  and  Alameda  known  as  the  Castro 
Sobrante  which  was  granted  by  the  Mexican  government  in  the  year  1841  to  Jnan 
Jose  Castro  and  Victor  Castro  bounded  on  the  west  by  the  Ranches  of  San  Pablo  and 
San  Antonio  and  on  the  east  and  north  by  the  Ranches  known  as  the  Moraga  Val- 
lencia  and  Pinole  Ranchos,  meaning  to  convey  three-fonrths  of  one  twentieth  of  said 
Kancho  leas  three  hundred  and  twenty  acres,  also  meaning  to  convey  the  interest  of 
W.  Bogard  of  the  city  and  county  of  San  Francisco,  deeded  to  the  party  of  the  first 
by  B.  W.  Caryl  to  all  that  certain  piece  of  land  situated  in  the  Moraga  Rancho  in 
Contra  Costa  county,  described  as  follows,  commencing  at  the  southeast  corner  of 
the  corral  of  B.  W.  Carroll  thence  running  due  north  eighty  rods,  thence  at  right 
angles  easterly  forty  rods,  thence  at  right  angles  westerly  forty  rods  to  the  place  of 
beginning  containing  twenty  acres  of  land  together  with  the  appurtenances  there- 
unto belonging. 

The  deeds  from  Yenable  and  the  several  grantors  down  to  Mrs.  Taylor, 
convey  the  land  by  the  same  description.  Mrs.  Taylor  testifies  that 
they  took  possession  of  this  land  in  November,  1863,  and  continued  in 
actual  possession  of  it  from  that  date  until  October,  1882,  when  she 
leased  it  to  W.  L.  Yates  one  of  the  pre-emption  claimants;  that  it  was 
fenced  all  around  except  in  places  where  steep  bln£fs  prevented  the 
egress  or  ingress  of  cattle ;  that  the  road  divided  the  place  and  that  a 
fence  was  on  each  side  of  the  road. 

The  testimony  does  not  show  positively  when  the  fences  were  built. 
Mrs.  Taylor  testified  several  times  that  the  fences  were>  there  when  she 
/  leased  the  place,  but  on  page  11-18— (Vol.  G  of  testimony),  she  says  the 
land  was  not  fenced  when  she  went  there;  that  they  built  it  all.  It  will 
he  remembered  that  she  first  went  on  the  place  in  18G3  as  sub-tenant  of 
one  McHolland,  but  in  18G4  they  occupied  the  place  under  a  contract 
of  purchase.  This  may  account  for  the  discrepancies  in  her  testimony. 
Besides  she  testified  that  they  put  up  fences  at  different  times,  and 
that  <'  we  put  up  the  biggest  part  of  the  fence  we  built  on  it  about  two 
years  after  we  went  on  it."  She  testified  from  a  plat  shown  her  of  a 
survey  made  by  W.  T.  Boardman  the  county  surveyor  in  1876,  and  that 
the  plat  showed  the  land  she  was  living  on  in  1863  and  which  she  con- 
tinued to  reside  ou  up  to  the  time  of  the  lease  to  Tates. 
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diaries  T.  Boardman,  the  deputy  surveyor  under  bis  lather,  testified 
that  be  made  a  survey  for  Mrs.  Taylor  in  August  187G,  on  what  was 
called  the  Sobraute,  and  that  the  diagram  shown  him  (marked  exhibit 
A)  is  the  diagram  of  that  survey ;  that  in  running  the  lines  it  repre- 
sented the  ranch  as  she  claimed  it  and  of  which  she  was  then  in  posses- 
sion ^  that  the  lines  were  ran  in  some  cases  according  to  the  fences,  bat 
where  there  were  gaps  or  breaks  the  line  was  run  across  the  gap  to  tbe 
continuation  of  tbe  fence,  and  that  it  contained  five  hundred  and  ten 
acres.  He  testified  that  tbe  fences  were  sufficient  to  designate  tbe  line 
because  they  made  tbe  survey  from  tbe  indication  of  the  fence. 

W.  F.  Boardman,  the  county  surveyor,  testified  that  he  bad  known 
the  ranch  for  fifteen  years;  that  be  never  knew  any  person  to  b©  in 
possession  of  tbe  property  during  that  time  but  Mrs.  Taylor;  that  when 
be  surveyed  the  tract  in  1876,  it  was  all  fenced;  the  green  shading  on 
tbe  diagram  represents  the  lines  of  her  possession  containing  five  han- 
dred  and  ten  acres;  and  the  dotted  line  represents  the  road  running 
through  her  place  which  is  fenced  on  both  sides.  It  is  therefore  imma- 
terial wbetber  tbe  fences  were  or  were  not  finished  until  1871  or  1872, 
as  testified  to  by  other  witnesses.  There  is  sufficient  evidence  to  show 
that  tbe  lines  of  her  possession  were  sufficiently  indicated  at  tbe  date  of 
ber  purchase,  wbetber  it  was  entirely  enclosed  by  a  fence  or  not 

By  decision  of  February  23, 1882  (1  L.  D.,  181)  tbe  Department  deter- 
mined  tbe  extent  and  proper  location  of  the  sobrante,  and  directed  a 
survey  to  be  made  in  accordance  with  said  decision.  The  claim  wa« 
finally  located  by  survey  approved  August  11,  1883,  wbich  embraced 
within  its  limits  19,982.49  acres,  and  excluded  therefrom  the  tract 
claimed  by  Mrs.  Taylor.  There  is  no  evidence  as  to  bow  any  of  tbe 
several  grantors  through  whom  the  title  of  Mrs.  Taylor  is  derived  were 
placed  in  possession  of  this  tract,  or  wbetber  they  or  either  of  them 
held  it  with  tbe  consent  of  tbe  owners  of  tbe  remaining  interests  in  tbe 
rancbo.  Garyle,  who  held  the  title  in  1863,  must  have  claimed  the 
identical  land  under  bis  deed,  because  the  Taylors  then  went  into  pos- 
session of  tbe  land  as  subtenants  under  one  McHolland,  who  held 
under  Caryle. 

Tbe  decision  of  your  office  rejecting  the  application  of  Mrs.  Taylor 
was  affirmed  upon  the  ground  that  the  uniform  rulings  of  tbe  Depart- 
ment is  to  the  efiect  that  the  act  of  July  23, 18G6  does  not  confer  a  right 
of  purchase  upon  one  who  has  bought  a  mere  undivided  interest  in  a 
Mexican  grant  without  designating  by  particular  description  tbe  land 
purchased, — citing  tbe  cases  of  Hyatt  v.  Smith  (14  L.  &  E.  p.  625); 
Aurrecoechea  v,  Sinclair  et  aL,  (18  L.  &  II.  p.  120);  Owen  v.  Stevens 
et  al,  (3  L.  D.,  401). 

I  have  examined  the  decisions  in  these  cases  and  I  am  unable  to  con- 
clude that  either  of  them  is  authority  for  tbe  broad  doctrine  announced 
in  tbe  decision  now  under  review ;  that  no  right  of  purchase  is  con- 
ferred by  the  act  where  tho-deed  is  for  an  undivided  interest  merely, 
and  does  not  designate  the  land  purchased  by  metes  and  bounds. 
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In  the  case  of  Hyatt  v.  Smith  the  Comuiissioncr  rejected  tbe  applica- 
tion of  Smith  to  parchase  under  the  act  of  July  23,  18G6,  upon  the 
gronnd  ^^tliat  his  original  purchase  was  of  an  undivided  interest  of 
which  no  severalty  was  had  prior  to  July  23, 1866,"  and  that  therefore 
he  has  not,  in  compliance  with  the  requirements  of  the  act  ^'  used,  im- 
proved and  continued  in  the  actual  possession  of  the  same  as  according 
to  tbe  lines  of  his  original  purchase." 

Upon  this  ruling  the  Secretary  said  : 

While  agreeing  with  you  in  the  f^encral  conclusion  that  in  case  of  an  original  ten- 
ancy in  common  in  a  £:rant  of  this  character  where  no  partition  of  any  kind  has 
been  Dia<le  prior  to  the  act  of  1866,  neither  of  the  tenants  in  common  can  establish 
a  right  under  the  7th  section,  for  the  reason  that  the  individual  possession  of  each  is 
such  as  necessarily  to  prevent  use,  improvement  and  continued  actual  possession  as 
accord  in  j(  to  the  lines  of  the  original  purchase,  still  I  think  the  facts  proven  do  not 
warrant  its  application  to  this  case.  There  can  be  no  doubt  that  Smith  purchased  in 
good  faith  for  a  valuable  consideration,  and  the  fact  is  established  that  the  original 
tPiiants  in  common  ma^le  a  parol  partition,  and  that  Smith's  purchase  was  from  the 
grantees  of  one  of  them,  the  deed  describing  the  land  by  metes  and  bounds. 

The  application  of  Smith  was  rejected  by  the  Commissioner  not  be- 
cause the  deed  failed  to  describe  the  land  by  metes  and  bounds,  but 
because  the  land  had  never  been  partitioned,  and  this  ruling  was  re- 
versed by  the  Secretary  and  the  application  allowed  upon  the  ground 
that  a  parol  partition  had  been  made  between  the  co-tenants.  So  the 
question  as  to  whether  the  interest  in  the  land  purchased  should  be 
designated  in  the  deed  by  particular  description,  was  not  passed  upon. 

The  tlecision  of  the  Department  in  the  case  of  Aurrecoechea  v.  Sin- 
clair is  a  simple  affirmance  of  the  <lecision  of  the  Oomniissioner,  ^^  so  far 
as  it  affects  the  claim  of  Aurrecochea  ....  and  for  the  reasons 
therein  stated."  By  reference  to  the  decision  of  the  Commissioner  in 
this  case,  it  appears  that  Aurrecoechea  was  the  owner  of  an  undivided 
interest  in  the  grant,  and  went  into  possession  of  part  of  it  and  con- 
tinued to  use,  cultivate  and  improve  it.    The  Commissioner  said : 

No  partition  of  the  land  claimed  by  him,  either  by  parol  or  otherwise,  appears  ever 
to  have  been  made,  althoagh  his  occupancy  of  the  same  was  recognized  and  respected 
by  his  heirs,  and  his  continuance  in  this  occupancy  seems  to  have  existed  by  virtue 
of  an  understanding  among  all  concerned,  and  was  to  be  allowed  until  a  partition 
should  be  made. 

A  part  of  the  heirs  were  minors  ;  they  of  course  could  make  no  binding  agreement 
for  themselves,  and  in  fact  it  is  not  pretended  that  they  did,  neither  did  they  act  by 
guardian. 

Section  7  of  the  act  of  July  23,  1866,  relates  to  the  purchase  of  a  specific  or  segre- 
gated tract  within  the  limits  of  a  grant,  which  may  be  excluded  from  a  final  survey. 
It  does  not  contemplate  an  undivided  interest. 

It  is  apparent  that  the  question  as  to  whether  the  land  m  ust  be  des- 
ignated by  particular  description  in  the  deed,  to  entitle  the  owner  of  an 
undivided  interest  to  purchase  under  the  act  of  July  23,  1866,  was  not 
decided  in  these  cases,  nor  in  the  case  of  Owen  v.  Stevens,  nor  is  the 
ruling  of  the  Department  in  either  case  authority  for  ruling  that  the 
act  does  not  confer  the  right  of  purchase  upon  one  who  bought  a  mere 
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undivided  interest  in  a  Mexican  grant  without  designating  by  particu- 
lar description  in  the  deed  the  laud  purchased. 

It  is  true  that  the  decision  of  the  Secretary  in  the  case  now  under  re- 
view does  not  state  that  the  particular  description  of  the  land  pur- 
chased mast  be  designated  in  the  deed  of  conveyance^  but  that  is  the  effect 
of  the  decision,  as  no  question  was  raised  as  to  the  correctness  of  the 
finding  of  the  local  officers,  and  of  the  Commissioner  that  Mrs.  Taylor 
continued  in  the  actual  use  and  occupation,  and  improved  the  land 
claimed  by  her  from  1864  until  1882,  when  she  leased  it  to  Yates. 

The  act  of  July  23, 1866  (14  Stat,  218),  is  remedial  and  should  be  lib- 
erally construed  (Hyatt  v.  Smith,  supra).  The  7th  section  of  said  act 
provides  as  follows  : 

That  where  persons  in  good  faith,  and  for  a  valaable  consideration,  have  pnrohased 
lands  of  Mexican  grantees  or  assigns,  which  grants  have  sabseqnently  been  rejected, 
or  where  the  lands  so  purchased  have  been  excluded  from  the  final  survey  of  any 
Mexican  grant,  and  have  used,  improved,  and  continued  in  the  actual  possession  of 
the  same  as  according  to  the  lines  of  their  original  purchase,  and  where  no  valid  ad- 
verse right  or  title  (except  of  the  United  States)  exists,  such  purchasers  may  pur- 
chase the  same,  after  having  such  lands  surveyed  under  existing  laws,  at  the  mini- 
mum price  established  by  law,  upon  first  making  proof  of  the  facts  as  required  in 
this  section,  under  regulation  to  bo  provided  by  the  Commissioner  of  the  General 
Land  Office. 

In  the  investigation  of  the  various  land  grants  in  California,  made  by 
the  Mexican  government,  '^  many  grants  supposed  to  be  valid  were  re- 
jected, and  in  numerous  instances  laud  purchased  from  the  grantees  and 
improved  was  excluded  by  the  surveys  from  the  tracts  confirmed.  To 
meet  the  hardship  thus  arising,  and  to  enable  purchasers  in  good  faith 
and  for  value  to  hold  the  tract  improved  by  them,"  Congress  passed  the 
act  of  July  23, 1866.    Hosmer  v.  Wallace  (97  U.  S.,  675). 

If  the  grant  was  rejected  the  pretended  conveyance  of  the  Mexican 
grantor  conveyed  no  title  to  any  land ;  but  where  the  land  was  pur- 
chased bona  fide  and  improved  with  the  belief  that  the  grant  was  valid, 
the  act  of  July  23,  1886,  allowed  to  grantees  to  purchase  from  the 
United  States  the  land  which  was  intended  to  be  conveyed.  If  the 
grant  was  confirmed,  but  upon  final  survey  the  land  purchased  and 
improved  was  excluded  from  the  grant  as  located,  the  purchaser  from 
the  Mexican  grantee  would  be  entitled  to  purchase  from  the  United 
States  that  part  of  the  land  excluded  by  survey,  which  he  "  used,  im- 
proved and  continued  in  the  actual  possession  of  according  to  the  lines 
of  his  original  purchase." 

'' According  to  the  lines  of  their  original  purchase"  means,  the 
boundaries  of  the  land  which  the  claimant  went  into  possession  of  under 
his  purchase,  and  which  he  has  used,  improved  and  continued  in  the 
actual  possession  of  as  the  land  intended  b}'  the  grantor  to  be  conveyed, 
whether  such  land  was  designated  by  particular  description  in  the  deed, 
or  whether  he  was  merely  placed  in  possession  of  the  tract  without  any 
description  being  given  in  the  deed,  except  the  amount  of  interest  con- 
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veyed.  I  do  not  see  how  the  description  of  the  land  in  the  deed,  by 
specific  boundaries  or  particular  designation  could  confer  any  better 
right  to  purchase  than  where  the  deed  merely  conveys  an  undivided 
interest  without  particular  description,  and  the  purchaser  is  placed  in 
possession  of  a  particular  tract  equivalent  in  quantity  to  his  interest  in 
the  entire  grant.  It  has  been  the  uniform  ruling  of  the  Department 
that  a  bona  fide  purchaser  of  an  undivided  interest  designated  by  metes 
and  bounds  is  entitled  to  purchase  under  the  7th  section  of  said  act,  iC 
he  has  used,  improved  and  continued  in  the  possession  of  said  tract 
according  to  the  lines  of  his  original  purchase.  But  a  conveyance  of 
an  undivided  interest  by  one  joint  tenant  or  tenant  in  common,  although 
described  by  metes  and  bounds  as  a  particular  part  of  the  common 
estate  intended  to  be  conveyed,  invests  the  purchaser  with  no  greater 
interest  in  or  better  title  to  that  particular  tract,  as  against  his  co- 
tenants,  than  where  the  property  is  described  as  an  undivided  interest 
merely,  without  designating  any  particular  tract,  but  where  the  pur- 
chaser goes  into  possession  of  a  particular  tract  which  the  grantor  in- 
tended to  appropriate  as  his  share  of  the  joint  property  ^*  One  joint 
tenant  iu  common  may  convey  his  interest  in  a  particular  portion  of 
the  land  described  by  metes  and  bounds,  subject  to  the  co-jtenant's 
right  of  partition  of  the  whole  tract. "  The  conveyance,  however,  is 
valid  and  passes  the  interest  of  the  grantor  subject  only  to  the  con- 
tingency of  loss  of  the  premises^  if  upon  partition  of  the  general  tract 
it  should  not  be  allotted  to  the  grantor,  Stark  v.  Barrett  (15  CaL,  361) 
and  authorities  there  cited.  But  in  making  partition  between  tenants 
iu  common,  Sec.  10-761;  Civil  Code  of  California,  provides  that — 

Whenever  it  shall  apx>eary  ia  an  action  for  partition  of  lands,  that  one  or  more  of 
the  tenants  in  common,  being  the  owner  of  an  undivided  interest  in  the  tract  of  land 
Bought  to  be  partitioned,  has  sold  to  another  person  specific  tract  by  metes  and  bounds, 
out  of  the  common  land,  aud  executed  to  the  purchaser  a  deed  of  conveyance,  pur- 
porting to  convey  the  whole  title  to  such  specific  tract  to  the  purchaser  in  fee  and  in 
severalty,  the  land  described  in  such  deed  shall  be  allotted  and  set  apart  in  partition 
to  such  purchaser,  his  heirs  or  assigns,  or  in  such  other  manner  as  shall  make  such 
deed  effectual  as  a  conveyance  of  the  whole  title  to  such  segregated  parcel,  if  such 
tract  or  tracts  can  bo  so  allotted  or  set  apart  without  material  injury  of  the  rights 
and  interests  of  the  other  co-tenants  who  may  not  have  joined  in  such  conveyance ; 
proHdedf  that  in  all  cases  the  court  shall  direct  the  referees,  in  making  partition  of 
laud,  to  allot  the  share  of  each  of  the, parties  owning  an  interest  in  the  whole  or  in 
ftoy  part  of  the  premises  sought  to  be  partitioned,  and  to  locate  the  share  of  each  co- 
tenant,  so  as  to  embrace,  as  far  as  practicable,  the  improvements  made  by  such  co- 
tenant  upon  the  property;  and  the  value  of  the  improvements  made  by  the  tenants 
in  common  must  be  excluded  from  the  valuation  in  making  allotments,  and  the  land 
must  be  yalned  without  regard  to  such  improvements,  in  case  the  same  can  be  done 
without  material  injury  to  the  rights  and  interests  of  the  other  tenants  in  common 
owning  such  land. 

Vndei:  this  section,  if  the  deed  describes  the  land  as  a  specific  tract  by 
metes  and  bounds,  the  owner  of  such  undivided  interest  is  entitled  to  have 
the  tract  described  allotted  and  set  apart  to  him  as  his  share  of  the  com- 
mon property,  if  it  can  be  done  without  material  injury  to  the  rights  of 
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bis  co-tenants ;  and  in  all  cases  the  owner  of  an  undivided  interest  is  en- 
titled to  have  his  share  so  allotted  and  located  as  to  embrace  as  far  as 
practicable  the  improvements  made  by  him  upon  the  common  property, 
if  it  can  be  done  withoat  material  injury  to  the  rights  of  his  co-tenants. 
The  right  of  an  owner  of  an  andivided  interest  in  a  Mexican  grant — 
which  has  been  rejected— to  purchase  under  the  act  of  July  23,  1866,  a 
particular  part  of  said  grant  which  he  has  used,  improved,  and  con- 
tinued in  the  actual  possession  of  according  to  the  lines  of  his  original 
purcliase,  must  be  at  least  co-equal  with  his  right,  as  against  his  co- 
tenant  to  that  particular  tract,  if  it  had  been  confirmed  and  the  land 
embraced  in  the  limits  of  the  grant  by  final  survey. 

Upon  a  full  consideration  of  this  case,  I  am  satisfied  that  Mrs.  Taylor 
went  into  possession  of  the  tract  which  she  now  claims  the  right  to  pur- 
chase, in  1864  under  a  contract  of  purchase,  and  used,  improved,  and 
continued  in  the  actual  occupation  of  said  tract  until  1882  without  ob- 
jection from  her  co-tenants,  when  she  leased  to  Yates;  that  the  tract 
claimed  by  her  was  suflBciently  marked  to  indicate  the  lines  of  her 
original  purchase,  and  that  the  quantity  embraced  in  said  claime<l 
limits,  as  shown  by  the  survey  of  Boardman,  to  wit,  five  hundred  and 
ten  acres,  is  not  in  excess  of  the  interest  conveyed  by  the  said  deed,  as 
the  grant  at  the  date  of  her  purchase  had  been  confirmed  for  eleven 
square  leagues ;  that  although  the  land  purchased  is  not  designated  in 
the  deed  by  particular  description,  yet  it  is  the  land  she  used,  improved, 
and  actually  resided  upon,  without  objection  from  her  co-tenants,  ac- 
cording to  the  lines  of  her  original  ])nrchase  as  located,  used,  and  im- 
proved, before  the  exclusion  of  the  land  from  final  survey. 

The  decision  of  the  Department  of  March  I,  1880,  is  hereby  revoked, 
and  Mrs.  Taylor  will  be  allowed  sixty  days  in  which  to  make  applica- 
tion to  purchase  said  land  under  the  act  of  July  23,  1866. 


PREFERENCE  RIGHT— INTERVENING  ENTRY- CERTIORARI. 

Fletcher  v.  Eoode. 

• 

A  preference  right  of  entry  io  not  acquired  l>y  a  speculative  contest. 

On  a  general  order  to  an  entryman  to  sliow  cause  why  his  entry  should  not  he  can- 

celed)  and  the  application  of  another  allowed,  ho   may  properly   set  up  any 

charge  involving  the  Invalidity  of  the  adverse  claim. 
The  Department  will  not  interfere  with  the  discretion  of  the  Commissioner  in  the 

matter  of  ordering  hearings,  unless  a  clear  abuse  of  such  discretion  is  shown. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March  1, 

1890. 

The  land  involved  herein  is  the  SW.  J  of  Sec.  4,  T.  10,  R.  28,  Wa 
Keeney  district,  Kansas. 

The  homestead  entry  of  Allen  W.  Eoode  on  said  land  was  con- 
tested by  Jacob  Fletcher,  and  September    10,  1885,  a  decision   was 
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rendered  by  the  local  officers  in  favor  of  the  contestant.  Rootle  did 
not  appeal  from  said  decision,  bnt,  on  October  24,  1885,  was  allowed 
by  the  local  ot&cers  to  make  cash  entry  of  said  land  under  section 
two  of  the  act  of  June  15,  1880  (21  Stat.,  237),  and  at  the  same 
time  the  contest  of  Fletcher  was  dismissed.  September  15,  188G 
(about  eleven  months  after  the  allowance  of  Roode's  cash  entry  and 
a  year  after  the  decision  in  Fletcher's  fiivor),  Fletcher,  as  success- 
ful contestant,  made  application  to  enter  the  land  under  the  home- 
stead law,  which  w.is  denied  by  the  local  officers,  on  the  ground 
that  the  land  was  covered  by  the  cash  entry  of  Roode.  Your  office 
sustained  the  action  of  the  local  officers,  holding  that,  no  a[)poal 
having  been  taken  by  Fletcher  from  the  action  of  the  local  officers 
of  October  24,  1885,  allowing  Roode's  cash  entry  and  dismissing 
Fletcher's  contest,  said  action  thereby  became  final.  FKtcher  claimed 
that  he  received  lio  notice  of  the  allowance  of  Roode's  cash  entry 
and  the  dismissal  of  his  contest,  and,  also,  set  up  as  an  excuse  for 
his  delay  in  asserting  his  preference  right  of  entry  as  a  successful 
contestant,  that  he  had  no  notice  of  the  decision  in  his  favor  on  the 
contest. 

On  appeal  by  Fletcher  to  this  Department,  it  was  held  by  decision 
of  June  21,  1889  (not  reported),  that  the  cash  entry  of  Roode,  under 
act  of  June  15,  1880,  having  been  alllowed  when  the  statutory  period 
lor  the  exercise  by  Fletcher  of  his  preferred  right  of  entry  had  not 
expired  and  when,  consequently,  the  right  of  purchase  under  said  act 
was  suspended  (Pomeroy  v.  Wright,  2  L.I).,  105;  Freise  r.  Uobson, 
4  L.D.,  580;  Roberts  r.  Mahl,  6  L.D.,  44G),  was  '*  subject  and  subordi- 
nate" to  Fletcher's  preferred  right;  but  that,  if  Fletcher  had  forfeited 
his  preference  right  by  not  asserting  it  within  the  prescribed  time, 
then  he  "  occupied  a  position  with  reference  to  his  right  to  enter  in  no 
w^ay  superior  to  that  of  any  other  person  qualified  to  enter  and  the 
question  as  to  Rood's  right  under  his  purchase  became  one  solely  be- 
tween him  and  the  government"  (Hollants  r.  Sullivan,  5  L.  D.,  115). 
On  the  question,  whether  Fletcher  had  received  notice  of  the  decision 
of  the  contest  in  his  favor,  it  is  then  said: — 

The  record  not  only  does  not  show  the  date  of  notice  (to  Fletcher)  of  cancellation 
of  the  entry  contested,  hnt  leads  rather  to  the  conclnsion  that  no  notice  was  in  fact 
giveu.  The  same  is  true  as  to  notice  of  the  action  of  the  local  ofl'cers  of  October 
24,  1835,  allowing  the  cash  entry  of  Roode,  npon  a  failure  to  appeal  from  which  your 
office  decision  is  based. 

The  decision  then  concludes,  as  follows: — 

On  this  state  of  facts,  I  am  of  the  opinion  that  the  bnrden  is  devolved  ;ipon  Roode 
to  show  Fletcher's  forfeiture  of  his  right  and  the  consequent  validity  of  his  own 
entry,  in  so  far  as  it  is  dependent  upon  such  forfeiture,  and  to  this  end  it  is  directed 
that  notice  issne  to  Roode  to  appear  before  the  local  officers  within  sixty  days  from 
date  of  service  thereof,  to  show  cause  why  his  entry  shonld  not  be  canceled  and 
Fletciier's  application  allowed.  Ou  his  failure  to  make  said  showing  within  said 
period,  said  entry  will  be  canceled  and  the  application  of  appellant,  if  in  all  re- 
spects conformable  to  law,  will  be  granted. 
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Notice,  as  directed  in  Baid  decision,  having  been  issued  and  served 
upon  Boode,  ^'  to  show  cause  why  his  entry  should  not  be  canceled  and 
Fletcher's  homestead  application  allowed,''  he,  on  September  7, 1889, 
tiled  a  response  to  said  notice,  in  which  he  sets  up  as  one  ground  for  the 
disallowance  of  Fletcher's  application,  that  Fletcher's  ^'  contest  was 
prosecnted  for  the  purpose  of  extorting  money  from  an  innocent  pur- 
chaser and  not  in  good  faith  for  the  purpose  of  making  entry  therefor, 
as  shown  by  his  letter  filed  herewith."  The  letter  referred  to,  if  au- 
thentic, tends  strongly  to  sustain  Koode's  charge,  and  said  charge  is 
also  corroborated  by  the  affidavit  of  one  J.  D.  Beal,  an  alleged  pur- 
chaser from  Roode.  '  On  this  showing,  your  office,  December  13,  1889, 
ordered  a  hearing,  for  the  purpose  of  determining  the  truth  of  said 
charge.  From  this  action  of  your  office,  Fletcher  applied  to  appeal  to 
this  Department,  alleging  that  said  hearing  was  ordered  on  grounds 
insufficient  and  "  wholly  diflferent  from  that  authorized  by  "  the  depart- 
mental decision  of  June  21,  1889.  Your  office  refused  to  allow  the  ap- 
peal, holding  that  under  Bule  of  Practice  81  an  appeal  does  not  lie 
from  '^  orders  for  hearing  or  other  matters  resting  in  the  discretion  of 
the  Commissioner."  Fletcher,  thereupon,  applied  to  this  Department 
for  an  order  of  certiorari  under  Rule  of  Practice  83. 

In  the  application  for  certiorari,  it  is  contended  that  the  decision  of 
June  21, 1889, 

Adjndicated  the  rights  of  the  respective  litigants  to  tbe  land  in  dispnte,  in  so 
far  as  the  question  of  speculation  or  good  faith  in  either  one  of  them  is  concerned, 
and  directed  only,  that  Roode  be  given  an  opportunity  to  affirmatively  show  Fletcher's 
forfeiture  of  right  of  entry  by  reason  of  failure  to  exercise  it  within  the  statutory 
period. 

On  an  examination  of  the  decision  of  eTune  21, 1889,  it  will  be  found 
that  the  question  of  <'  speculation  or  good  faith  "  of  the  parties  was  not 
involved  or  referred  to,  and,  while  the  primary,  if  not  sole,  object  had 
in  view  by  this  Department  in  directing  a  hearing  to  be  ordered  was 
the  investigation  and  determination  of  the  question,  whether  Fletcher 
had  forfeited  his  preference  right  by  failing  to  assert  it  within  the  stat- 
utory period,  yet  the  direction  and  order  were  general^  namely,  that 
Koode  '^  show  cause  why  his  entry  should  not  be  canceled  and  Fletcher's 
application  allowed,"  and  if  they  had  been  necessarily  ^imt^ail  as  claimed, 
youroflfice  would  not  have  been  thereby  precluded  from  ordering  a  hear- 
ing on  any  charge  bearing  on  the  validity  of  Fletcher's  application, 
though  not  strictly  responsive  to  the  order  to  show  cause,  if  said  charge 
was  sufficiently  corroborated.  The  charge  made  by  Boode,  if  true,  de- 
prived Fletcher  of  any  preference  right  of  entry  (Dayton  v,  Dayton,  8 
L.  D.,  248),  and  was  ^^  cause  why  "  his  application  should  be  disallowed 
and  the  cash  entry  of  Boode  suffered  to  remain  intact,  in  so  far  as  its 
validity  was  affected  by  such  preference  right  in  Fletcher.  The  appeal 
by  Fletcher  from  the  order  of  your  office  for  a  hearing  was  properly  de- 
nied, because  in  the  first  place  the  grounds  of  appeal  set  np  were  in 
themselves  insufficient,  and  in  the  second  place,  this  Department**  will 
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not  interfere  with  the  discretion  of  the  Commissioner  in  the  matter  of 
ordering  hearings,  unless  a  clear  abuse  of  such  discretion  is  shown." 
(Reeves  v.  Erablen,  9  L.  D.,  584 ;    Rule  of  Practice  81).    I  am  of  the 
opinion  there  was  no  abuse  of  that  '<  discretion  "  in  this  case. 
The  application  is  denied. 


SECOND  CONTEST    FINAL  PROO^. 

Mead  v.  Gushman. 

Au  issue  once  tried  and  determined  cannot  be  made  the  basis  of  a  second  contest. 
A  pre-emption  entry  when  finally  allowed  relates  back  to  the  date  of  final  proof  to 
the  exclusion  of  intervening  adverse  claims. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office,  March  4, 1890. 

I  have  considered  the  case  of  J.  W.  Mead  v.  Ghas.  M.  Gushman,  upon 
api>eal  of  the  former  from  your  office  decision  of  November  25,  1887, 
rescinding  the  order  of  your  office  made  August  3, 1887,  and  denying 
his  application  to  contest  the  pre-emption  cash  entry  of  the  latter  for 
S.  i,  SW.  J,  Sec.  26,  T.  139  N.,  E.  81  W.,  Bismarck,  Dakota,  land  dis- 
trict. 

In  1877  Gushman  and  one  Helmsworth,  made  settlement  upon  unsur- 
veyed  lands  in  said  section  26,  and  when  surveyed  Gushman  filed  de- 
claratory statement  upon  the  SW.  i  and  Helmsworth  upon  S.  ^,  KW. 
iy  and  S.  ij  SW.  ^,  of  the  same  section,  there  being  a  conflict  as  to  N.  ^, 
SW.  J.  Upon  final  proof  being  offered  by  Gushman  on  October  21, 
1879,  a  hearing  was  had  to  determine  the  priority  of  right,  the  local  of- 
ficers decided  in  favor  of  Helmsworth  and  Gushman  appealed. 

Pending  appeal  said  parties  entered  into  a  written  agreement  of  com- 
promise under  section  2274,  Revised  Statutes,  and  Gushman  for  that 
purpose  filed  a  relinquishment  of  his  claim  as  to  N.  ^,  SW.  ^.  Bis  final 
proof  was  held  until  February  9,  1882,  when  cash  entry  was  allowed  as 
to  the  S.  J,  SW.  J,  of  said  section  26,  by  direction  of  your  office,  upon 
the  proof  presented  October  21, 1879,  and  upon  the  evidence  taken  on 
the  trial  of  the  conflicting  claims  of  Gushman  and  Helmsworth. 

On  March  29, 1879,  one  Garland  made  homestead  entry  for  S.  j,  SW. 
I,  and  W.  ^,  SE.  ^,  said  section  26,  and  bis  said  entry  was  subsequently 
successfully  contested  by  one  King  S.  E.  Me:id  and  the  same  was  can- 
celed by  relinquishment  September  1,  1881,  and  on  September  12, 1881, 
the  said  Mead  filed  his  declaratory  statement  for  all  of  said  Garland's 
entry  alleging  settlement  April  15, 1880. 

Subsequent  to  the  allowance  of  Gushman's  entry  for  s«iid  S.  J,  SW.  J, 
said  Mead  made  final  proof  under  his  pre-emption  filing  for  said  Gar- 
land tract  but  the  local  officers  refused  to  permit  him  to  enter  said  S.  J, 
SW.  4,  for  the  reason  that  Gushman  had  been  allowed  by  your  office  to 
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make  entry  thereof.  To  this  ruling  Mead  submitted  without  ap^ieal 
and  accepted  cash  certificate  for  W.  ^,  SE.  i,  but  subsequently  filed  an 
afiidavit  of  contest  against  Cushmau'is  said  entry  alleging  that — 

Said  Cushmau  never  did  reside  upon  said  tract  of  laud  (SW.  isaid  Sec.  26)  or  any 
portion  thereof  more  than  to  pay  it  an  occasional  visit;  that  his  only  improvement 
pn  the  north  half  of  said  quarter  section  consisted  of  a  rnde  board  shanty ;  thaj^  since 
said  May  1,  1879,  said  Cushmau  has  been  engaged  in  the  mercantile  bnsineas  in  the 
city  of  Bismarck,  D.  T.,  and  has  daring  all  of  said  period  made  his  home  in  said  city  ; 
that  from  May  1,  1879,  upwto  date  of  making  final  proof  and  entry  the  said  Cashnian 
did  not  cnltivato  said  land  nor  any  portion  of  it,  nor  raise  any  crop  thereon,  nor  in 
any  manner  improve  the  same,  and  that  said  entry  is  a  frand  npon  the  government. 

Said  King  S.  E.  Mead  died  subsequent  to  the  initiation  of  said  con- 
test and  by  permission  of  your  office  his  sole  heir-at-law,  J.  W.  Mead, 
the  appellant  in  the  case  at  bar,  was  substituted  as  contestant  and  a 
hearing  was  had  both  i)artie8  being  present  with  counsel  and  witnesses 
and  a  large  amount  of  testimony  in  regard  to  Cushman's  compliance 
with  law,  was  taken. 

Ux)on  this  testimony  the  local  officers  found  against  the  contestant 
and  your  office  on  appeal  sustained  their  decision. 

The  said  J.  W.  Mead  thereupon  appealed  to  this  office  and  on  Feb. 
ruitry  10,  1880,  Secretary  Lamar  affirmed  the  decision  of  your  office,  and 
motion  for  review  being  filed  was  decided  February  24, 1887  by  this 
Dei)artmeut  denying  the  motion. 

In  rendering  said  decision  it  was  said— 

No  new  evidence  is  prebcuted,  neither  is  there  anything  material  in  the  motion 
hefure  mo  or  the  argument  in  support  of  it,  which  was  not  presented  and  considered 
when  the  former  decision  was  rendered. 

Pending  his  said  motion  for  review,  said  J.  W.  Mead,  on  March  5, 
1886,  filed  in  the  local  office  another  affidavit  of  contest  against  the 
entry  of  Cushmau,  alleging  that, 

said  Cushman  never  complied  with  the  requirements  of  the  pre-emption  law  as  to 
settlement,  residence  upon  and  cultivation  of  said  land ;  that  said  Cushman  never 
resided  upon  said  land  as  required  hy  law  hut  ho  made  his  home  in  the  city  of  Bis- 
marck, from  the  date  of  his  settlement  to  date  of  his  said  entry  ;  that  said  Cnshman's 
said  filing  and  entry  were  speculative  and  made  in  had  faith ;  that  said  Cushman  did 
not  make  final  i>roof  as  required  by  the  act  of  March  3,  1879. 

In  argument  the  counsel  for  appellant  argue  the  latter  proposition 
and  claim  that  no  notice  of  intention  to  offer  final  proof  was  published 
by  Cushman  as  required  by  said  act  of  March  3,  1879,  (20  Stat.,  472) 
and  that  the  said  entry  is,  therefore,  void. 

It  appears,  however,  in  the  record  before  me,  and  from  affidavits 
tiled  June  21,  1888,  that  notice  was  published  prior  to  the  making  of 
final  proof  in  1879,  by  Cushman  so  that  it  will  not  be  necessary  to  fur- 
ther discuss  this  question. 

In  addition  it  is  also  urged  by  appellant  that  he  made  settlement  in 
November,  1879,  and  that  as  Cushman's  said  entry  was  not  made  UDtQ 
February,  1882,  his  rights  as  a  settler  should  be  considered. 
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la  regard  to  this,  it  is  sufficient  to  say  that  Cushmnn's  entry  was 
made  and  allowed  after  a  fall  and  complete  trial  as  to  his  coin])liauce 
with  the  law,  upou  the  evideace  presented  October  21,  1879,  and  al- 
thoQgh  not  made  until  February,  1882,  it  related  back  to  said  final 
X>roof,  and  residence  established  by  Mead  in  November,  1879,  could 
give  him  no  rights  as  against  an  entry  made  upon  final  proof  presented 
prior  to  that  time. 

The  remainder  of  appellant's  affidavit  of  contest  is  substantially  the 
same  as  the  one  filed  by  King  S.  E.  Mead  and  which  was  finally  de- 
cided by  departmental  decision  of  February  10, 1888,  referred  to  above. 

Your  office  in  the  decision  from  which  this  appeal  is  taken,  said : — 

It  will  be  seen  that  the  charges  made  by  James  W.  Mea  d  against  Cushman's  entry 
are  substantially  the  same  as  those  made  by  his  father,  King  S.  E.  Mead,  except  that 
the  son  claims  residence  on  the  land  since  November,  1879,  while  the  father  only 
claimed  to  have  resided  there  since  April  15,  1880,  and  as  Cnshman's  proof  of  resi- 
dence, made  in  October,  1879,  has  been  held  sufficient  to  establish  his  claim,  even  if 
it  were  admitted  that  an  adverse  claimant  e&tablished  a  residence  on  the  land,  at  a 
date  subsequent  to  said  proof,  it  could  not  aflfect  Cushman's  rights. 

In  your  said  decisioa  it  is  said  further, 

As  the  rights  of  J.  W.  Mead  were  evidently  considered  and  determined  by  the  Hon. 
Secretary  in  the  decisions  referred  to,  after  a  hearing  npon  practically  the  same 
questions,  as  those  now  brought  forward  with  a  view  to  re*opening  the  controversy, 
the  application  for  hearing  now  under  consideration  should  not  have  been  allowed. 
(See  Moore  v.  Horner,  2  L.  D.,  594.) 

J.  W.  Mead  the  present  applicant  to  contest  is  the  same  individual 
as  the  J.  W.  Mead  who  as  heir  of  his  father  has  once  contested  the  en- 
try of  Gushman. 

The  ground  upon  which  it  was  sought  to  have  the  entry  canceled  was 
the  alleged  failure  of  the  entryman  to  comply  with  the  law  and  whether 
J.  W.  Mead  claims  as  heir  of  his  father  or  as  a  settler  can  not  aid  the 
least  in  determining  whether  such  failure  occurred  or  not,  so  that  it 
appears  to  me,  all  the  facts  by  which  J.  W.  Mead  might  hope  to  acquire 
a  right  to  enter  said  land  were  fully  tried  iu  the  former  actions  and 
whether  his  right  to  proceed  was  as  heir  of  his  father  or  as  a  settler  is 
wholly  immaterial. 

In  Parker  v.  Gamble  (3  L.D.,  390),  it  was  held,  that  when  the  informa- 
tion contained  iu  an  affidavit  of  contest  has  been  fully  considered  in  a 
former  contest  against  same  entry  the  second  contest  may  be  denied. 

It  appears  to  me  that  all  the  matters  of  default  of  entryman  alleged 
in  the  pending  application  of  J.  W.  Mead  tocontest  were  fully  gone  into 
and  tried  in  case  of  J.  W.  Mejid,  heir  of  King  S.  E.  Mead,  v>  Oushmau 
and  should  not  be  gone  into  again. 

The  decision  of  your  office  is  accordingly  affirmed. 
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CONTE8T-REL1NQUISHMENT-11EC0RDS. 

Jacobson  V.  Bemendbb. 

The  right  of  a  conteBtant  is  not  defeated  or  impaired  bv  a  reliuquishment,  accompa- 
nied with  an  application  to  enter,  filed  after  the  initiation  of  contest.    ' 

Ex  parte  evidence  will  not  be  accepted  as  sufficient  to  impeach  the  records  of  the  local 
office. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Ojgke,  March  4, 1890. 

1  have  considered  the  appeal  of  Fred  Bemender  from  the  decision  of 
your  office  dated  September  5, 1888,  in  the  above  entitled  case  wherein 
you  adhere  to  your  former  decision  holding  for  cancellation  Bemender'8 
timber  culture  entry  No.  5145,  and  denying  his  application  for  a  hearing. 
The  facts  as  I  find  them,  are  these  : 

On  June  23, 1884,  Charles  Balkenhaur,  made  timber  culture  entry  l^o. 
1960,  for  the  SB.  i  Sec.  28,  T.  27  N.,  B.  47  W.,  Ohadron  land  district, 
Nebraska;  and  on  December  2, 1885,  Charles  Jacobson  initiated  a  con- 
test against  Balkeuhaur's  entry  alleging  that  said  entryman  ^^  has  not 
broke  or  caused  to  be  broken  five  acres  on  said  tract  during  the  first 
year,  nor  has  not  broken  on  said  tract  up  to  the  initiation  of  this  con- 
test.'' 

On  December  11, 1885,  a  hearing  was  duly  ordered  to  be  held  before 
the  register  and  receiver  February  10, 1886;  the  depositions  of  witnesses 
were  taken  before  W.  J.  McCandless,  a  notary  public,  at  his  office  at 
Buchanan,  Nebraska,  February  6, 1886. 

On  December  16, 1885,  Fred  Bemender  presented  a  relinquishment 
of  Balkeuhaur's  entry  at  the  local  office,  which  wa^filed^  and  Bemender 
then  and  there  made  his  said  timber  culture  entry  for  the  same  tract. 

On  the  day  appointed  for  the  taking  of  depositions,  contestant  ap- 
peared with  his  witnesses  and  they  were  duly  sworn  and  testified. 
Balkenhaur  made  default. 

On  February  10, 1886,  the  local  officers  found  in  favor  of  Jacobson, 
and  recommended  the  cancellation  of  Balkeuhaur's  entry. 

On  April  26,  1886,  the  register  and  receiver  reported  that  "due  notice 
of  our  decision  and  of  the  right  of  appeal  were  given  all  parties  in  in- 
terest, by  registered  mail,  but  no  appeal  filed." 

On  May  29,  1886,  your  office  affirmed  the  action  of  the  local  officers, 
and  held  Balkeuhaur's  entry  for  cancellation  because  of  the  evidence 
furnished  by  Jacobson.  On  June  18, 1886,  Jacobson  made  timber  cul- 
ture entry  No.  5903  for  said  land  as  successful  contestant. 

On  July  2, 1886,  Bemender  filed  an  unsworn  protest  against  Jacob- 
sou's  entry  alleging  that  the  sa  ne  should  be  set  aside  for  the  reason 
that  Balkenhaur's  entry  was  relinquished  because  of  a  prior  contest  by 
protestant  and  which  resulted  in  protestant  securing  from  Balkenhaar 
said  relinquishment. 
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On  July  9,  1886,  the  register  transmitted  said  protest  to  your  office 
for  instrnctionsin  the  premises,  at  the  same  time  he  reported  that  ^'  Upon 
an  examination  of  the  contest  docket,  I  can  find  no  record  of  any  con- 
test initiated  by  Fred  Bemender  against  this  tract." 

On  August  6, 1886,  your  office  held  Hemendei's  entry  for  cancellation 
because  of  its  conflict  with  Jacobson's  entry.  On  September  7, 1886, 
Bemender  appealed,  and  accompanying  said  appeal  he  filed  his  own 
affidavit  corroborated  by  that  of  his  attorney,  also  by  the  affidavit  of 
Charles  Balkenhaur.    In  his  said  affidavit  Bemender  alleged — 

'*That  on  or  about  the  20th  day  of  October  1885  he  initiated  a  contest  against 
Charles  Balkenhanr's  T.  C.  No.  19(i0  ....  and  after  said  contest  was  filed  in  the 
local  office;  affiant  secared  the  relinquishment  of  ...  .  Balkenhaur  to  said 
entry  ....  and  made  T.  C.  entry  No.  5145  npon  the  same  land  .  .  .  ;  that 
hia  contest  and  due  diligence  caused  said  relinquishment  to  be  made ;  that  Jacobson's 
contest  in  no  respect  cansed  the  cancellation  or  relinquishment  of  Charles  Balken- 
hanr's  entry." 

On  March  15, 1888,  this  Department  discovering  that  the  application 
for  a  hearing  had  not  been  received  by  your  office  prior  to  the  de- 
cision of  August  6, 1886,  returned  the  case  for  further  consideration ; 
and  on  September  5, 1888,  your  office,  alter  considering  the  whole  case, 
adhered  to  its  former  decision,  holding  the  entry  for  cancellation,  and 
denied  the  application  for  a  hearing  on  the  ground  that  if  Bemender 
ever  filed  a  contest  against  Balkenhaur's  entry,  he  admits  having  with- 
drawn it  when  he  filed  the  relinquishmeut,  and  that  Jacobson  had  a 
contest  pending  when  the  relinquishment  was  filed,  prosecuted  bis  con- 
test regularly  to  a  hearing  and  submitted  testimony  which  entitled  him 
to  a  decision  in  his  favor  independently  of  the  relinquishment. 

On  December  26, 1888,  Bemender  appealed  from  your  judgment  to 
this  Department. 

The  record  in  the  case  at  bar  sufficiently  shows  that  Jacobson's  con- 
test was  the  first  and  only  contest  initiated  against  Balkenhaur's  entry ; 
and  that  said  contest  had  been  initiated  fourteen  days  prior  to  the  date  of 
filing  Balkenhaur's  relinquishment. 

The  ex  parte  affidavits  filed  by  Bemender  can  not  be  accepted  as 
sufficient  to  defeat  the  records  of  the  local  office  nor  to  deprive  Jacob- 
son  of  his  preference  right  of  entry,  who  appears  to  have  complied  with 
the  requirements  of  the  second  section  of  the  act  of  May  14, 1880  (21 
Stat.,  110). 

Upon  review  of  the  whole  record,  I  am  of  the  opinion  that  the  local  office 
erred  in  allowing  Bemender  to  make  entry  for  the  tract  in  dispute,  and 
that  the  action  of  your  office  canceling  said  entry  was  proper  and  in 
conformity  with  law  and  numerous  decisions  of  this  Department. 

Pfaff  V.  Willaims  et  at,  (4  L.  D.,  465);  Webb  v.  Longhrey  (9  L.  D., 
440);  Brakken  v.  Dunn  et  al.,  (9  L.  D.,  461). 

For  the  reasons  herein  stated,  the  decision  appealed  from  is  accord- 
ingly affirmed. 
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BAILBOAD  GRAirr— HOMESTEAI>  SETTLIEB. 

NoBTHBBN  Pacific  E.  K.  Co.  v.  Anbys.    (On  Eevibw.) 

Under  the  express  terms  of  this  grant,  lands  oocapied  by  homestead  settlers,  at  the 
date  when  it  becomes  effective,  are  excepted  therefrom. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  La/ad  Officej  March  4, 

1890. 

By  letter  of  April  12, 1889,  your  oflBce  transmitted  a  motion  by  the 
Northern  Pacific  railroad  company  for  review  of  the  decision  of  the  De- 
partment dated  March  19, 1889  (8  L.  D.,  362),  in  the  caae  of  said  com- 
pany against  A.  P.  Anrys,  involving  the  NB.  J,  KB.  |,  W.  ^NE.  i,aiid 
lot  6,  Sec.  7,  T.  5  If .,  R.  2  E.,  Vancouver,  Washington  Territor3% 

Said  decision  states  that  the  land  is  within  the  limits  of  the  with- 
drawal for  the  benefit  of  the  Northern  Pacific  railroad  company,  under 
the  grant  of  July  2,  1864  (13  Stat.,  365),  on  map  of  general  route  of  its 
road,  filed  August  13, 1870,  and  is  in  the  primary  limits  of  said  grant  as 
indicated  by  map  of  the  definite  location  of  the  company's  road,  filed 
September  22, 1882 ;  that  on  March  23, 1887,  A.  P.  Anrys  applied  to 
make  homestead  entry  for  the  tract,  alleging  that  the  land  was  covered 
by  the  homestead  settlement  of  one  Isaac  Newland  prior  to  and  on  Au- 
gust 13, 1870,  and  was  thereby  excepted  from  the  operation  of  the  with- 
drawal on  general  route ;  that  a  hearing  was  had  on  these  allegations, 
on  April  26, 1887,  after  notice  to  the  company,  at  which  Anrys  appeared, 
and  submitted  testimony  but  the  company  made  default ;  that  the  local 
ofAcers  found  in  favor  of  Anrys  and  recommended  the  allowance  of  his 
entry,  and  that  your  office  affirmed  their  decision.  On  appeal  the  de- 
cision of  yout  office  was  affirmed  by  the  decision  complained  of. 

From  said  decision  it  appears  the  following  finding  of  facts  was  made: 
In  February,  1870,  Isaac  Newland,  qualified  to  make  homestead  entry, 
settled  on  the  land  (then  unsurveyed)  with  a  view  to  acquiring  title 
thereto  under  the  homestead  law,  and  continued  to  reside  there  with  his 
family  until  May,  1871.  Meanwhile  he  made  valuable  improvements 
on  the  tract. 

In  the  meantime  the  land  was  surveyed,  and  Newland  finding  that  he  was  on  an 
odd  section,  and  that  his  land  was  claimed  hy  the  said  railroad  company,  and  that 
the  company  intended  to  oppose  his  claim  thereto,  hecame  disconraged,  and  sold  his 
improvements  and  part  of  hie  stock  to  one  John  Colvin  in  the  early  spring  of  1871, 
and  moved  off  the  land  in  the  month  of  May  following.  Colvin  immediately  moved 
on  to  the  land  and  continued  to  reside  there  until  November,  1871,  when  he  was  suc- 
ceeded by  one  Fritz  Kettler,  who  was  in  turn  succeeded  by  one  J.  C.  Bronson  in  1877. 
Bronson  remained  on  the  land,  cultivating  and  improving  the  same  until  the  month 
of  June,  1881,  when  he  sold  his  improvements  to  the  applicant  A.  P.  Anrys  at  the 
price  of  |216.00.  Anrys  at  once  moved  to  and  took  possession  of  the  tract  and  haa 
continuously  resided  thereon,  with  his  family,  making  the  same  his  exclusive  home 
ever  since.  He  has  built  a  new  barn,  planted  an  orchard  of  some  fifty  fruit  trees  and 
otherwise  added  to  the  improvements  on  the  claim,  to  the  extent  that  such  improTe- 
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menta  are  now  worth  aboat  $700.  CoWin  and  Kettler  each  cultivated  and  improved 
the  land  during  the  time  of  his  residence  thereon.  It  thus  appears  that  the  tract  has 
been  oontinnonsly  occupied  and  claimed  by  settlers  ever  since  the  date  of  Newland's 
settlement,  namely,  February,  1870,  and  also  that  Anrys  had  settled  on  the  same 
prior  to  the  definite  location  of  the  company's  road,  and  was  living  on  and  claiming 
the  land  at  the  date  of  such  definite  location.  It  also  appears  that  the  land  was  not 
surveyed  until  after  the  map  of  general  route  of  the  company's  road  had  been  filed. 

The  Department  held  that  the  claim  of  Newland  acquired  by  his  set- 
tlement, residence  and  improvements  prior  to  aud  covering  the  date  of 
the  withdrawal  on  general  route  was  such  a  claim  as  served  to  except 
the  land  from  the  operation  of  such  withdrawal,  and  that  the  settlement 
claim  of  Anrys  excepted  the  tract  from  the  operation  of  the  withdrawal 
on  definite  location. 

The  facts  as  found  by  the  Department  are  not  disputed  in  the  motiou 
for  review. 

The  grant  to  said  company  was  of  certain  odd  numbered  sections  to 
which, — 

The  United  States  have  full  title,  not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other  claims  or  rights,  at  the  time  the  line 
of  said  road  is  definitely  fixed,  aud  a  plat  thereof  filed  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office ;  and  whenever,  prior  to  said  time,  any  of  said  sec- 
tions or  parts  of  sections,  shall  have  been  granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  or  pre-empted  or  otherwise  disposed  of,  other  lands  shall  be  selected 
by  said  company  in  lieu  thereof,  etc. 

It  is  nrged  that  the  land  was  not  subject  to  the  operation  of  the  home- 
stead law  at  the  date  of  Newland's  settlement,  because  unsurveyed,  and 
that  the  homestead  claim  could  have  attached  only  by  entry.  But  it 
must  be  remembered  that  the  rights  of  the  parties  here  must  be  deter- 
mined by  a  proper  construction  of  the  railroad  grant  rather  than  of  the 
general  homestead  law. 

It  must  be  admitted  that  the  ruling  in  the  case  at  bar  is  in  line  with 
those  of  the  Department  for  many  years.  In  the  case  of  Southern 
Pacific  B.  B.  Go.  v.  Lopez  (3  L.  D.,  130),  the  question  here  presented 
was  fully  discussed  in  connection  with  a  grant  framed  in  words  identical 
with  those  used  in  the  grant  for  the  l^orthern  Pacific  company,  and  it 
was  held  that  a  homestead  settlement  on  unsurveyed  land  with  a  view 
to  entering  it  when  surveyed  is  within  the  term  "other  claims,"  and 
that  "it  is  evident  that  one  of  the  'other  claims  or  rights'  excepting 
land  from  the  operation  of  the  grant  was  *  occupation  by  homestead 
settlers'."  In  support  theieof  it  was  urged  that  Ooqgress  was  aware 
that  by  the  act  in  aid  of  a  road  extending  across  the  western  half  of  the 
continent,  it  was  making  a  grant  far  beyond  the  line  of  government  sur- 
veys, in  regions  occupied  and  to  be  occupied  largely  by  settlers  await- 
ing the  advent  of  the  surveyor  to  prefer  their  claims.  In  this  view  I 
concur.  It  seems  beyond  question  that  it  was  to  protect  such  settlers 
as  described  above^  that  Congress  excepted  from  the  operation  of  the 
grant  tracts  "occupied  by  homestead  settlers." 
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Had  Oongress  intended  to  extend  its  protection  only  to  those  who 
had  made  entry,  it  would  have  said  so,  in  other  and  appropriate  wortis. 
Theordinary  exception  of  ^Hands  to  which  a  homestead  right  has  at- 
tached" would  have  fully  prot<M;ted  that  class  of  settlers.  But  Congress 
went  further  and  made  occupation  the  test,  instead  of  entry.  I  do  not 
deem  it  necessary  to  cite  cases  to  show  that  the  views  of  tiie  Depart- 
ment on  this  point  have  not  changed. 

Counsel  for  the  company  cites  the  case  of  Atchison,  Topeka  and  Santa 
Fe  E.  K  Co.  V.  Mecklim  (23  Kansas,  167),  in  support  of  his  view  that  a 
homestead  settler  can  acquire  no  rights  as  against  the  company,  prior 
to  entry.  Without  expressing  any  opinion  of  the  merits  of  the  case 
cited,  it  is  sufficient  to  say  that  the  grant  there  under  consideration  dif- 
fered materially  from  the  one  now  before  me,  the  exception  there  being 
of  lands  to  which  'Hhe  right  of  pre-emption  or  homestead  settlement 
has  attached. " 

No  sufficient  reason  is  presented  for  disturbing  the  decision  com- 
plained of,  and  the  motion  is  accordingly  denied. 


PRE-EMPTION  FINAL  PBOOP-RESIDBNCE. 

Abbam  W.  Fountain. 

The  sabmissiou  of  pre-emption  final  proof  a  few  days  prior  to  the  expiration  of  the 
six  months  requisite  lesidence,  does  not,  in  itself,  call  for  cancellation,  if  good 
faith  is  otherwise  apparent. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Cental  Land 

Offlce,  March  4,  1890. 

I  have  considered  the  case  of  Abrani  W.  Fountain,  on  appeal  of  the 
Oolonial  and  United  States  Mortgage  Co.,  mortgagee,  from  your  office 
decision  of  November  20, 1888,  holding  for  cancellation  the  pre-emption 
cash  entry  of  said  Fountain  for  NW.  i,  Sec.  33,  T.  130  N.,  K  62  W., 
Fargo,  Dakota,  land  district. 

It  appears  from  the  record  that  Fountain  filed  declaratory  statement 
April  7, 1883,  alleging  settlement  March  28, 1884,  and  after  notice  duly 
published  the  evidence  in  final  proof  was  taken  September  24,  1884,  be- 
fore the  probate  judge  of  the  county  in  which  the  land  is  situated,  and 
the  proofs  being  forwarded  to  the  local  office,  cash  certificate  was  issued 
October  2, 1884. 

On  April  19, 1887,  your  office  in  letter  "  G  "  to  the  local  officers  in  re- 
gard to  said  entry  said,  ''  Proof  was  made  in  less  than  six  months  from 
date  of  settlement.  Eequire  claimant'  to  re-advertise  and  make  new 
proof  according  to  circular  of  March  30,  1886." 

On  October  29, 1887,  by  letter  *'  G  '^  your  office  directed  the  local  offi- 
cers to  <^  notify  the  clmmant^^^  of  your  said  decision  of  April  19, 1887,  and 
that  he  was  allowed  ninety  days  tiO  comply. 

On  November  20, 1888,  no  response  having  beeb  made  by  claimant 
your  office  made  the  decision  complained  of,  holding  said  eptr^  fb?  Q$m- 
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cellatioQ,  because  finaKproof  affidavits  had  beeu  made  four  days  before 
the  expiration  of  six  months  after  settlement.  From  this  decision  said 
mortgagee  now  appeals  and  files  with  its  appeal  an  abstract  of  title 
showing  that  on  October  3, 1884,  it  took  a  mortgage  npon  the  land  in 
controversy  to  secnre  a  loan  of  $250  made  to  the  entryman. 

The  final  proof  showed  that  the  said  Fountain,  a  qualified  pre-emptor, 
IMirchased  from  a  former  claimant  the  improvements  consisting  of  a 
house  and  four  acres  of  breaking ;  that  on  March  28, 1884^  he  estab- 
lished actual  residence  upon  the  land ;  that  he  subsequently  broke  forty 
acres  more  and  cultivated  four  acres  of  it  to  oats  and  five  acres  to  corn ; 
that  he  built  a  house  ten  by  twelve  feet  with  a  gable  roof  matched  and 
papered,  a  barn  fourteen  by  sixteen  feet  made  of  lumber,  and  dug  a 
well  twelve  feet  deep ;  all  of  the  value  of  $300. 

No  fault  whatever  is  found  with  the  proof,  except  that  it  was  made 
four  days  prior  to  the  expiration  of  six  months  from  date  of  settlement. 

The  regulation  of  the  Department  requiring  a  residence  of  six  mouths 
next  preceding  entry  as  a  guaranty  of  good  faith  is  one  proper  to  be 
made,  and  any  attempt  to  make  proof  prior  to  the  expiration  of  the 
time  thuH  fixed  might  tend  to  show  want  of  good  faith,  but  in  the  case 
at  bar,  any  presumption  which  might  arise  from  such  premature  mak- 
ing of  final  proof  is  rebutted  by  the  more  than  ordinarily  good  showing 
of  improvements  and  continuity  of  residence.  The  final  certificate  was 
not  issued  until  after  the  expiration  of  six  months,  and  from  the  whole 
record  I  am  inclined  to  believe  that  the  irregularity  complained  of  was 
rather  an  inadvertence  on  the  part  of  both  the  entryman  and  the  local 
office,  than  an  attempt  to  evade  the  rules  of  the  Oeneral  Land  Office, 
and  that  the  submission  of  final  proof  under  such  circumstances  a  few 
days  before  the  expiration  of  the  requisite  six  months,  is  not  of  itself 
sufficient  grounds  to  justify  the  cancellation  of  the  entry. 

In  the  case  of  Fred  G.  Waite  (8  L.  D.,  638),  I  find  some  matters  of 
fact  similar  to  those  in  the  case  at  bar,  and  it  was  there  held  that  the  en- 
try should  be  passed  to  patent. 

Tour  said  decision  is  accordingly  reversed. 

timber  culture  contest-deceased  entryman— amendment. 

Norton  v,  Thorson  et  al. 

The  death  of  the  entryman,  prior  to  the  initiation  of  contest,  being  shown  on  behalf 
of  the  heirs,  together  with  the  names  of  said  heirs,  the  contestant  should  be 
required  to  make  such  heirs  parties  defendant,  by  amendment  of  the  charge,  and 
due  service  of  notice,  and  a  continuance  for  such  puri>ose  should  be  granted. 

The  rifrht  of  the  contestant  to  thus  amend  on  the  suggestion  of  the  entryman's  death 
is  not  defeated  by  an  interrening  contest. 

First  A  sistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  4,  1890. 

I  have  considered  the  case  of  Thomas  Norton  v.  Enute  Thorson,  et  aU, 
oil  tlie  appeals  of  said  Norton  and  George  Fulton  from  the  decision  of 
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your  office  of  October  12, 1888,  in  the  matter  of  Norton's  contest  against 
Knnte  Thorson's  timber-culture  entry  made  May  31,*1884,  for  the  NB-  ^ 
of  Sec.  15  T.  143  K,  R.  61  W.,  Grand  Porks,  Dakota  land  district. 

On  November  11,  1887,  Norton  filed  affidavit  of  contest  against  said 
entry  charging: 

Thiit  the  saidEnuto  ThorsoulitkS  failed  to  break,  daring  the  2nd  year  after  making 
said  entry,  five  acres  as  required  by  law,  and  has  failed  daring  the  3rd  year  after 
making  said  entry  to  plant  any  part  thereof  to  trees,  and  said  fallores  exist  at  the 
present  time ;  and  affiant  is  informed  and  believes  that  said  tree  claim  has  been 
o£fered  for  sale  for  the  past  year. 

In  this  affidavit  it  is  alleged  that  he,  affiant,  was  informed  that 
Thorson  then  lived  in  Colorado.  A  hearing  was  ordered  by  the  local 
officers  for  December  29,  1887,  the  testimony  to  be  taken  before  a 
notary  public  at  Latoka  on  December  27th  and  notice  thereof  was  given 
by  publication.  On  the  day  fixed  for  taking  testimony  the  contestant 
appeared  at  the  place  designated  and  was  there  met  by  Thomas  Thorson 
who  entered  a  special  appearance  for  the  purpose  of  moving  to  dismiss 
the  contest  for  lack  of  proper  parties  defendant,  supporting  this  motion 
by  the  testimony  of  himself  and  one  G-eorge  Fulton  to  the  effect  that 
the  entryman  had  died  prior  to  the  filing  of  the  contestant's  affidavit, 
leaving  a  father  and  four  brothers,  said  Thomas  Thorson  being  one  of 
the  latter,  as  his  heirs.  On  the  same  day,  l^ovember  27th,  Creorge 
Fulton  filed  in  the  local  office  an  affidavit  of  contest  against  said  entry, 
Thomas  Thorson  appearing  as  the  corroborating  witness.  On  the 
same  day,  Norton,  the  original  contestant,  executed  another  affidavit 
making  the  same  charge  as  was  contained  in  his  former  affidavit,  bat 
stating  that ''  said  Knute  Thorson  is  dead  and  the  deceased's  father, 
the  heir,  resides  in  Glenville,  Freeborn  county,  Minnesota  State. "  This 
affidavit  was  received  at  the  local  office  on  November  28th.  On  January 
6, 1888,  the  local  officers  sustained  the  motion  to  dismiss  Norton's  con- 
test, and  rejected  his  second  affidavit  <^for  the  reason,  first,  that  the 
complain^,  is  not  filed  against  the  heirs  of  the  entryman,  whet  it  appears 
is  de.ad,  and  second,  for  the  reason  that  the  prior  application  of  George 
Fulton  to  file  a  contest  against  the  same  entry  is  now  pending  and  the 
application  of  Norton  should  beheld  subject  to  the  final  disposal  of  the 
application  of  Fulton. "    Upon  appeal  it  was  held  in  your  office  that — 

It  was  error  to  dismiss  the  contest,  for  although  proper  Dotice  thereof  had  not  heen 
given,  contestant  was  entitled,  when  the  entryman's  death  was  suggested  upon  the 
record,  to  amend  and  proceed  against  the  proper  parties  (Fisher  et  al,  v.  Salmonson, 
4  L.  D.,  53B),  and  he  seems  to  have  endeavored  to  do  so  before  the  day  of  hearing, 
though  I  do  not  consider  the  second  afEldavit  sufficiently  explicit, 

and  Norton  was  allowed  thirty  days  within  which  to  amend  his  allega- 
tions by  charging  failure  on  the  part  of  the  heirs  of  the  entryman  to 
comply  with  the  law. 

From  that  decision  both  Norton  and  Fulton  appealed.  Norton  con- 
tends that  it  was  error  to  require  him  to  amend  his  contest  when  there 
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was  no  ''judicial  knowledge"  that  the  en  try  man  was  not  alive  when  the 
contest  was  initiated  or  is  not  yet  alive,  or  if  dead  that  he  left  any  heirs. 
Thiscontention  cannot  be  sustained  to  its  full  extent.  The  .death  of  the 
eatryman  and  the  names  of  his  heirs  has  been  satisfactorily  shown. 
This  being  true  the  contest  should  not  have  been  dismissed  but  the  con- 
testant should  have  been  required  to  make  these  heirs  parties  by  due 
service  of  notice  of  the  contest,  and  a  continuance  should  have  been 
granted  for  that  purpose. 

I  am  of  theopinion,  however,  that  the  charge  in  the  affidavit  of  contest 
that  ''said  failures  exist  at  the  present  time"  is  sufficient  allegation  of 
&ilure  on  the  part  of  all  persons  interested  in  said  entry,  whether  as 
entryman  or  heirs,  to  comply  with  the  requirements  of  the  law. 

Fulton  alleges  that  it  was  error  to  allow  Norton  to  amend  his  contest 
affidavit  after  he,  Fulton,  had  filed  his  affidavit  charging  failure  against 
the  proper  parties.  This  objection  to  the  decision  appealed  from  cannot 
be  sustained.  The  authority  cited  in  that  decision,  Fisher  v.  Salmon- 
sou  (4  L.  D.,  538),  in  which  case  the  facts  were  very  similar  to  those  in 
the  case  now  under  consideration,  justifies  the  allowance  to  Norton  of 
the  privilege  of  amending  and  proceeding  against  the  heirs. 

Norton  will  therefore  be  allowed  thirty  days  from  notice  hereof  within 
which  to  take  the  necessary  steps  for  making  the  heirs  of  the  entryman 
parties  defendant  to  this  proceeding,  after  which  the  case  should  pro- 
ceed to  a  hearing  in  conformity  with  the  regulations  governing  such 
cases.  Fulton's  application  to  contest  should  be  held  subject  to  the 
final  disposition  of  Norton's  contest.  The  decision  appealed  from  is 
accordingly  modified. 

SCHOOL  SEI^CnON— ADVERSE  SETTLiEMENT-APPIilCATION. 

Alice  0.  Whetstone. 

A  prior  adverse  settlement  claim  cannot  be  set  up  as  against  a  school  selection  except 

in  the  interest  of  the  settler  himself. 
An  application  to  enter  cannot  be  allowed  for  land  covered  by  a  school  selection. 

First  As$istant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  4, 1890. 

I  haTC  considered  the  appeal  of  Alice  G.  Whetstone  from  the  decision 
of  yonr  office  of  October  2o^  1888,  affirming  the  decision  of  the  local 
office  rejecting  her  application  to  make  homestead  entry  of  the  SW.  i  of 
Sec.  25,  T.  11  N.,  B.  39  E.,  Walla  Walla,  Washington  Territory,  upon 
the  ground  that  <'  the  land  sought  to  be  entered  had  been  selected  by 
the  Territory  as  school  land  in  list  Ko.  8  of  school  selections." 

The  applicant  basis  her  claim  to  enter  said  land  upon  the  ground  that 
the  land  was  settled  upon  prior  to  survey  and  that  at  the  time  of  the 
selection  of  the  land  by  the  Board  of  County  Commissioners  it  was  held, 
occopied  and  cultivated,  and  was  not  subject  to  such  selection  by  reason 
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of  such  occupancy  and* cultivation.  She  does  not  claim,  however,  that 
she  settled  upon  said  land,  earlier  than  September  25,  1887,  whereas 
the  land  was  selected  by  the  Territory  February  22,  1870. 

The  land  in  controversy  is  not  a  school  section  and  therefore  the 
question  as  to  whether  it  was  or  was  not  occupied  by  a  settler  at  and 
prior  to  survey  is  immaterial.  If  there  was  no  prior  or  superior  claim 
existing  at  date  of  selection,  it  was  subject  to  selection  by  the  Territory, 
and  even  if  an  adverse  claim  did  exist  it  could  only  be  asserted  against 
the  Territory  by  such  claimant.  Such  settlement  did  not  inure  to  the 
benefit  of  a  subsequent  settler^  who  went  upon  the  land  after  abandon- 
ment by  the  first  settler  and  selection  by  the  Territory,  and  there  was 
therefore  no  error  in  refusing  the  application. 

Your  decision  is  affirmed. 

RAILROAD  GRANT-SETTLEMENT  CLAIM— ACT  OF  MARCH  8,  1887. 

Harris  v.  Northern  Pacifio  E.  R.  Co. 

Land  covered  by  a  claim,  resting  on  settlement,  improvement,  and  occupancy,  and 
existing  at  date  of  withdrawal  on  general  route,  is  excepted  from  the  operation 
of  such  withdrawal. 

The  abandonment  of  land  by  a  homesteader  under  a  decision  of  the  local  office  that 
the  company  has  a  better  right  thereto,  is  not  the  *'  voluntary  abandonment" 
that  precludes  re-instat'Cment  of  the  entry  under  section  3,  act  of  March  3,  1887. 

A  relinquishment  under  the  act  of  June  22,  1874,  confers  no  right  upon  the  company 
if  the  land  relinquished  was  in  fact  excepted  from  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  March  4, 

1890. 

The  SB.  i  Sec.  6  T.  3  N.,  U.  2  B.,  Vaucoaver,  Washington  Territory, 
lies  opposite  the  Northern  Pacific  Railroad  (main  line)  between  Port- 
land and  Tacoma  and  is  within  the  granted  limits  of  said  company  as 
shown  by  its  map  of  general  ronte  filed  August  13, 1870,  and  by  its 
map  of  definite  location  filed  September  22, 1882. 

On  October  4,  1870,  Bmry  Harris  made  homestead  entry  for  the  tract 
named.  This  entry  appears  by  the  records  of  your  office  to  have  been 
canceled  March  19, 1878,  for  failure  to  make  proof  within  the  statutory 
period. 

On  March  17, 1887,  Harris  applied  for  a  restoration  of  his  homestead 
right  and  to  make  homestead  entry  for  the  land  alleging  settlement, 
residence  and  improvement  thereon  prior  to  the  filing  of  the  said  map 
of  general  ronte. 

After  notice  to  the  parties  a  hearing  was  duly  had  at  the  local  office 
on  April  28, 1887,  when  Harris  appeared  with  counsel  and  the  com- 
pany made  default. 

Upon  the  testimony  submitted  the  local  office  found  the  land  to  have 
been  excepted  from  the  company's  grant  by  reason  of  Harris'  settle- 
ment and  residence  thereon,  and  that  he  (Harris)  should  bei)ermitted 
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eitber  to  make  a  Dew  entry  for  tlie  land  or  to  have  bis  former  entry  re- 
instated. 

On  appeal  by  the  company  yoar  ofBce  by  letter  to  the  Department, 
dated  February  13, 1888,  recommended  the  re-instatement  of  Harris' 
former  entry  and  <*  that  he  be  restored  to  his  rights  and  allowed  to  com- 
plete the  same." 

N^otice  of  the  foregoing  was  given  by  your  office  in  accordance  with 
the  departmental  letter  dated  November  22, 1887  (6  L.  D.,  276),  con- 
taining instrnctions  for  the  adjustment  of  railroad  grants  nnder  the  aet 
providing  for  such  adjustment  approved  March  3, 1887  (24  Stat.,  556). 
Thereupon  on  March  10, 1888,  the  company  by  its  resident  attorney, 
filed  a  brief  to  show  why  the  said  entry  of  Harris  should  not  be  re- 
instated. 

It  appears  from  the  testimony  that  about  February  1, 1870,  Harris 
with  his  wife  and  two  children,  moved  into  a  house  which  he  had  pre- 
viously built  on  the  land;  that  owing  to  poverty  he  did  not  make  his 
entry  until  October  4th  following;  that  with  his  family  he  continued  to 
reside  on  the  land  until  December  1874,  and  that  his  improvements 
thereon,  valued  at  $200,  comprised  a  log  house  fourteen  by  twenty-two 
feet  with  an  addition  twelve  by  sixteen  feet,  several  out-houses,  a  well, 
and  one  to  two  acres  fenced  and  cultivated. 

It  was  further  shown  that  he  abandoned  the  land  in  December,  1874, 
in  consequence  of  a  letter  from  the  local  officers  dated  May  15,  1873, 
whereby  he  was  notified  that  under  a  decision  of  this  Department,  his 
said  entry  having  been  made  after  August  13, 1870,  for  land  withdrawn 
for  the  benefit  of  the  company's  grant,  the  same  was  suspended  to  await 
the  definite  location  of  the  road,  and  that  in  the  meantime  his  entry 
could  be  canceled  at  his  discretion.    . 

It  also  appeared  that  Harris  is  entitled  to  credit  for  three  years'  mili- 
tary service. 

The  recommendation  of  your  office  is  based  upon  the  third  section  of 
the  act  of  March  3,  1887,  supra. 

This  section  provides  for  the  re-instatement  of  the  pre-emption  or 
homestead  entry  of  any  bona  fide  settler  that  in  the  adjustment  of  said 
grants  shall  appear  to  have  been  erroneously  canceled  by  reason  thereof, 
on  the  condition  that  inter  alia  he  did  not  voluntarily  abandon  said  orig- 
inal entry. 

When  the  company  filed  its  map  of  general  route  (August  13, 1870), 
the  land  within  the  granted  limits  thereby  defined  became  withdrawn 
from  settlement  and  entry  by  operation  of  law.  Buttz  r.  Northern  Pa- 
cific R.  R.  Co.  (119  U.  S.,  55). 

But  it  is  now  well  settled  that  land  covered  by  a  claim  resting  on 
settlement,  improvement  and  occupancy,  existing  at  the  date  of  such 
withdrawal,  is  excepted  from  the  operation  of  the  same.  Korthem  Pa- 
cific R.  R.  Co.,  V.  Evans  (7  L.  D.  131). 

The  records  of  your  office,  however,  show  that  Harris'  entry  was  can- 
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celed  for  failure  to  make  proof  within  the  time  limited  bylaw,  and  that 
the  laud  was  apparently  vacant  when  the  company  filed  its  definite  lo- 
cation. 

But  Harris  abandoned  the  land  because  he  was  notified  by  the  local 
ofiScers  that  the  company  had  the  better  right  thereto.  His  abandon- 
ment  was  not  a  voluntary  one,  and  it  consequently  will  not  do  to  hold 
that  by  the  resulting  cancellation  of  his  entry  the  laud  was  relieved  of 
the  Harris  claim  and  passed  by  the  company's  grant  upon  the  definite 
location  of  the  road. 

The  said  letter  of  November  22, 1887,  supra  in  regard  to  the  third 
section  of  the  act  of  March  1877,  provides : 

The  object  and  purpose  of  this  section  is  to  correct  all  decisions  made  by  the  De- 
partment or  the  General  Land  Office  where  it  shall  appear  in  the  examination  of  any 
land  grant  heretofore  unadjusted  that  the  homestead  or  pre-emption  entry  of  a  bona 
fide  settler  was  erroneously  canceled.  In  such  case  a  final  decision  of  a  former  or  the 
present  Secretary  is  not  only  no  longer* a  bar  to  the  further  consideration  of  the  ques- 
tion decided,  but  it  is  made  the  duty  of  the  Secretary  to  readjudicate  the  case,  not- 
withstanding the  former  decision  wheneyer  it  appears  that  the  pre-emption  or  home- 
stead entry  of  any  6ofia  fide  settler  has  been  erroneously  canceled  on  account  of  any 
railroad  grant  or  of  withdrawal  of  public  lands  from  market. 

For  the  reason  hereinbefore  stated  the  application  of  Harris  comes 
within  the  purview  of  the  act  of  March  3,  1887,  supra.  You  will  ac- 
cordingly notify  Harris  that  upon  the  showing  required  by  the  circular 
of  February  13, 1889,  (8  L.  D.,  348),  containing  instructions  under  the 
act  just  mentioned,  his  said  homestead  entry  will  be  reinstated  and  that 
he  will  be  permitted  to  complete  the  same. 

I  have  deemed  it  unnecessary  to  consider  the  company's  relinquish- 
ment under  the  act  of  June  22, 1874  (18  Stat.,  194),  dated  May  4, 1876, 
which  you  forward  by  letter  dated  February  20, 1888,  for  the  reason 
that  it  never  acquired  an  interest  in  the  land  involved. 


BESIDBNCE-SETTI.BMBNT  liAWS-HTJSBANB  AND  WIPB. 

Thomas  E.  Hendebson. 

A  husband  and  wife,  while  living  together  in  snch  relation,  can  not  maintain  separate 
residences  at  the  same  time,  in  a  house  built  across  the  line  between  two  settle- 
ment claims,  so  that  each  can  eecure  a  claim  by  virtue  of  snch  residence. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office  March  6, 1890. 

I  have  considered  the  appeal  of  Thomas  E.  Henderson  from  your  of- 
fice decision  of  October  31, 1888,  holding  for  cancellation  his  homestead 
entry,  made  April  23, 1883,  for  the  SB.,  J,  NE.  i,  N.  J  SE.  J,  and  SW.^ 
SE.  i,  Section  32,  T.  18  N.,  B.  40  E.,  Spokane  Falls  land  district,  Wash- 
ington. 
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It  appears  that  one  Viola  O.  Davis  on  October  1,  1880,  made  bonie- 
stead  entry  for  lands  adjoining  the  tract  of  tbe  claimant  in  the  same 
section,  to  wit,  the  E.  i  SW.  i  and  S.  ^  NW.  i. 

The  claimant  and  Yiola  O.  Davis  subsequently  intermarried.  Yiola 
O.  Henderson  formerly  Davis,  submitted  her  final  proof  for  tbe  lands 
covered  by  her  entry  November  19,  1887.  It  appeared  from  the  proof 
that  the  claimant  and  his  wife  built  their  house  in  which  they  resided 
on  the  dividing  line  of  their  respective  claims. 

Your  office  being  of  the  opinion  that  husband  and  wife  cannot  hold 
two  different  tracts  and  comply  with  the  law  as  to  residence  and  eulti- 
vation  at  the  same  time,  although  the  house  is  built  across  the  line  and 
occupied  by  both  parties,  by  letter  of  June  19, 1883,  suspended  the 
final  homestead  entry  of  the  wife  and  allowed  the  parties  thirty  days 
from  the  receipt  of  notice  of  such  determination,  within  which  to  elect 
which  of  the  two  entries  they  would  retain. 

By  letter  dated  October  10, 1888,  signed  Viola  O.  Henderson  and 
Thomas  E.  Henderson,  they,  though  not  waiving  their  rights  to  the 
entry  of  the  husband,  chose  to  retain  at  any  rate  the  said  entry  of  the 
wife  already  proven. 

Thereupon  your  office  by  letter  of  October  31, 1888,  held  the  entry  of 
Thomas  E.  Henderson  for  cancellation. 

From  this  determination  the  said  entryman  appealed. 

The  homestead  law  requires  that  tbe  homesteader  shall  make  the 
homestead  his  home  to  the  unqualified  exclusion  of  one  elsewhere.  It 
is  for  this  reason  that  a  person  cannot  legally  maintain  one  claim  under 
the  homestead  law  and  another  under  the  pre-emption  law,  though 
those  claims  might  be  adjoining.  Both  laws  require  residence  and  it 
has  been  uniformly  held  that  one  cannot  maintain  two  residences  at 
one  and  the  same  time. 

A  husband  and  wife,  while  they  live  together  as  such,  can  have  1)nt 
one  and  the  same  residence.  The  residence  of  Henderson  and  his  wife 
must  therefore  have  been  either  on  his  or  on  her  claim ;  it  could  not 
have  been  on  both.  The  same  question  was  determined  in  the  late  case 
of  L.  A.  Tavener  (9  L.  D.,  426). 

Since  the  claimant  jointly  with  his  wife  chose  to  retain  the  latter's 
entry,  it  follows,  of  course,  that  his  own  can  not  be  maintained.  STour 
said  office  decision  is  accordingly  affirmed. 
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TIMBER  CUIiTURB  CONTEST-NOTICE-SECOND  CONTEST. 

EKNNEDY  V.  LOWDELL. 

In  contest  proceedings  it  is  the  duty  of  the  local  office  to  isBue  the  notice,  bat  the 
service  thereof  rests  with  the  contestaut. 

A  charge  of  non-compliance  with  law  made  prior  to  the  expiration  of  the  first  year 
after  entry  is  premature  and  does  not  authorise  proceedings  against  a  timl>er  cul- 
ture entry. 

Failure  to  serve  notice  of  a  contest,  and  the  initiation  of  new  proceedings  by  the 
contestant,  is  an  abandonment  of  the  first  contest,  and  warrants  the  dismissal 
thereof. 

A  contest,  invalid  on  its  face,  and  abandoned  by  the  contestant,  is  no  bar  to  the  in- 
itiation of  new  proceedings  by  said  contestant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  5,  1890. 

October  4,  1886,  George  A.  Lowdell  made  timber  calture  entry  for 
the  N£.  ^  of  Sec.  12,  T.  25  N.,  R.  51  W.,  Ghadron  district,  Nebraska. 

July  26,  1887,  William  Kennedy  filed  an  affidavit  of  contest  dated  Jaly 
18, 1887,  charging  in  sabstance  that  Lowdell  had  ap.  to  said  date  wholly 
failed  to  comply  with  the  requiremeutsofthetimber  culture  law.  Notice 
was  issued  by  the  local  officers  on  this  affidavit  August  12,  1887,  desig- 
nating October  13,  1887,  as  the  time  when  testimony  would  be  taken 
before  a  notary  public,  and  October  19th  of  said  year  as  the  day  of  hear- 
ing before  the  local  officers.  This  notice  does  not  appear  to  have  been 
served,  and  on  October  10, 1887,  Kennedy  filed  a  second  affidavit  of  con- 
test, dated  October  6,  1887,  alleging,  that  up  to  that  time  Lowdell  had 
failed  to  break  over  one  acre.  Notice  was  also  issued  on  this  affidavit, 
naming  November  28, 1887,  as  the  day  on  which  testimony  would  be 
taken  before  one  M.  J.  Bailey,  a  notary  public,  and  December  5, 1887, 
as  the  day  of  hearing  before  the  local  officers.  This  notice  was  served 
on  Lowdell,  October  15,  1887,  but  on  November  23, 1887,  five  days  be- 
fore the  time  designated  therein  for  taking  testimony,  it  was  recalled 
and  proceedings  directed  to  be  discontinued  by  the  local  officers  in  a 
letter  addressed  to  Kennedy  in  care  of  said  M.  J.  Bailey.  It  is  claimed 
by  Kennedy  that  this  letter  was  not  received  until  November  30,  1887, 
after  the  testimony  had  been  taken.  Lowdell  did  not  appear  at  the 
taking  of  the  testimony  before  Bailey,  November  28,  1887,  but  did  ap- 
pear before  the  local  officers,  December  5, 1887,  the  time  appointed  for 
the  hearing,  and  on  his  motion  the  second  contest  was  dismissed  because 
initiated  during  the  pendency  of  the  first,  and  the  latter  was  also  dis- 
missed for  want  of  prosecution. 

Kennedy  appealed  from  the  action  of  the  local  officers  in  dismissing 
his  second  contest,  and  your  office  decision  of  May  22,  1888,  reversed 
said  action  and  held  the  entry  of  Lowdell  for  cancellation  on  the  ex  parte 
testimony  adduced  by  Kennedy  at  the  hearing,  November  28,  1887. 
From  your  said  office  decision  Lowdell  now  appeals  to  this  Department. 

While  the  local  officers  issue,  the  contestant  is  required  to  give  notice 
of  the  contest.    (Eule  of  Practice  60;  Sec.  3,  act  of  June  14, 1878,  20 
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Stat.,  113.)  By  failing  to  give  notice  under  his  first  affidavit  of  contest 
and  by  sabseqaently  filing  a  second  affidavit  and  serving  notice  there- 
nnder,  Kennedy  abandoned  his  first  contest,  and  it  was  properly  dis- 
missed by  the  local  officers  for  want  of  prosecntion.  Said  first  affidavit, 
moreover,  was  filed  aboat  nine  and  one-half  months  after  the  entry. 
As  the  statute  gives  the  claimant  an  entire  year  after  entry  within 
which  to  break  the  first  five  acres,  an  affidavit  filed  two  months  and  a 
half  before  the  expiration  of  the  year  and  charging  a  failare  to  comply 
with  the  law  up  to  its  date,  is  insufficient  on  its  face  to  authorize  con- 
test proceedings.  It  is  held  by  Secretary  Schurz  in  the  case  of  Tripp 
et  ah,  V.  Stewart,  that  such  an  affidavit  confers  no  jurisdiction  and  that 
proceedings  thereunder  are  '^  illegal  and  must  be  treated  as  a  nullity." 
Tripp  et  oLj  V.  Stewart  (7  C.  L.  O.,  39) ;  Stewart  v.  Oarr,  (2  L.  D.,  249). 

Kennedy  having  abandoned  his  first  contest  by  failing  to  serve  notice 
thereof  and  instituting  a  second,  and  said  first  contest  being  invalid  on 
its  face,  your  office  was  correct  in  reversing  the  action  of  the  local  offi- 
cers in  dismissing  the  second  contest  becase  initiated  during  the  alleged 
pendency  of  the  first. 

Lowdell  in  his  appeal  alleges  among  other  things,  that — 

4th.  Prior  to  the  day  of  taking  testimony  (Nov.  28,  1867)  a  motion  was  filed  by 
entryman  to  dismiss  second  contest,  first  contest  being  auacted  upon  and  still  pend- 
ing. 

5th.  The  attention  of  the  register  and  receiver  at  Chadron  was  called  to  the  matter 
and  the  notice  in  the  second  contest  was  recalled. 

6th.  This  prevented  entryman  from  appearing  at  the  time  and  place  of  taking  the 
testimony. 

11th.  The  Commissioner  erred  in  holding  the  entry  for  canceUation  without  per- 
mitting entryman  to  offer  his  testimony,  the  notice  being  recalled  by  local  office, 
entryman  had  no  reason  to  believe  the  testimony  would  be  taken. 

In  conclusion  the  appellant  asks  that  the  action  of  the  local  officers 
in  dismissing  the  second  contest  be  sustained  or  that  a  hearing  be  or- 
dered and  an  opportunity  given  him  <<  to  defend  his  entry." 

The  allegations  numbered  4  and  5  are  expressly  admitted  by  Kennedy 
in  his  answer  to  the  appeal,  and  it  appears  that  the  letter  of  the  local 
officers  recalling  the  notice  of  hearing  and  directing  proceedings  to  be 
stopped,  was  mailed  November  23, 1887,  in  ample  time  to  have  been 
received  by  due  course  of  mail  before  the  day,  November  28,  1887,  ap- 
pointed for  taking  testimony.  Undrr  tbeso  circumstances,  Lowdell 
wasjnstified  in  sissuming  that  the  testimony  would  not  be  taken  that 
day  and  in  not  appearing  with  his  witnesses,  and  this  is  evidently  what 

he  means  by  claiming  in  allegation  6,  to  have  been  <^  prevented  "  from 
so  appearing. 

I  am  of  the  opinion,  that  the  prayer  of  Lowdell  for  a  hearing  should 
be  granted,  and  it  is  directed  that  the  local  officers  be  instructed  to 
order  such  hearing  to  be  had  after  due  notice  of  the  time  and  place 
thereof  to  all  parties  in  interest. 

The  decision  of  your  office  is  modified  accordingly. 
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MIKING  CLAIM— ADVSBSE  PBOCBEDIKOS. 

SoLiTAiBB  Mining  and  Milling  Co.  v.  Sigafus. 

Daring  the  pendency  of  advene  proceedings,  duly  initiated  and  pending  in  the 
conrta,  a  motion  to  dismiss  the  application  for  patent  will  not  be  entertained  by 
the  Land  Department. 

First  Assistant  Secretary  Oha/ndler  to  the  Commissioner  of  the  General 

Land  Office^  March  7, 1890. 

This  record  presents  the  appeal  (by  its  attoruoy  in  fact)  of  the  Solitaire 
Mining  and  Milling  Oompany,  from  your  office  decision  of  December  22, 
1888,  affirming  the  action  of  the  local  office  in  denying:  its  motion  to  dis- 
miss the  application  of  James  M.  Sigafas  for  patent  to  the  Homestake 
Lode  claim  snrvey  No.  621,  White  Oaks  mining  district,  Las  Ornoes, 
New  Mexico. 

The  application  of  Sigafus  for  patent  is  dated  May  23, 1887,  and  the 
motion  for  its  dismissal  (dated  August  2, 1888),  appears  to  hive  been 
refused  at  the  local  office  on  or  about  September  15,  following. 

The  motion  sets  out  that  the  said  application  for  patent  is  ^'  not  ver- 
ified as  required  by  section  2325,  Revised  Statutes  of  the  United  States  " 
and  that  by  said  application  ^<  it  nowhere  appears  that  said  James 
M.  Sigafus  is  a  citizen  of  the  United  States." 

In  its  appeal  to  your  office  it  is  by  the  said  company 

admitted  .  .  .  that  suit  is  pending  in  the  coart  having  Jarisdiotiou  between  the 
adverse  claimant  corporation  and  the  applicant  herein  involving  the  public  mineral 
lands  of  the  United  States  set  ont  in  the  protest  and  adverse  claim  of  the  adverse 
claimant  corporation  herein. 

As  such  adverse  proceedings  do  not  appear  to  have  been  settled  the 
case  at  bar  comes  within  and  is  governed  by  the  rule  laid  down  in  the 
case  of  the  Iron  Silver  Mining  Company  v.  The  Mike  and  Starr  Gold 
and  Silver  Mining  Company  (0  L.  D.,  533)  where  the  Department  held 
that  a  motion  to  dismiss  an  application  for  patent  will  not  be  enter- 
tained prior  to  the  disposition  of  adverse  proceedings  duly  initiated  and 
pending  in  the  courts. 

It  is,  therefore,  in  the  light  of  the  authority  just  cited  unnecessary 
for  me  to  pavss  upon  the  matters  presented  by  this  api>eal. 

The  action  of  your  office  in  denying  the  said  motion  is  accordingly 
hereby  affirmed. 
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TIMBER  LAND  ENTRT— ADVERSE  CLAIM. 

Eneeland  et  al.  V.  Norton. 

An  eotry  under  the  act  of  Jane  3,  1878,  is  not  permissible,  if  the  land  contains  mining 
improvements  made  and  maintained  by  another  in  good  faith. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  7, 1890. 

I  have  considered  the  case  of  J.  H.  Kneeland  et  al.  v.  Sarah  Norton 
npon  appeal  of  the  latter  from  yonr  office  decision  of  February  15, 1889, 
rejecting  her  application  to  parchase  as  timber  land,  under  (he  act  of 
June  3,  1878  (20  Stat.,  89),  the  B.  i  NB.  J,  Sec.  34,  T.  15  N.,  R.  9  B., 
M.  D.  M.  Sacramento,  California,  land  district. 

It  appears  from  the  record  that  appellant  filed  her  application  Feb- 
mary  28,  1888,  and  published  notice  of  final  proof  to  be  made  May  22, 
1888. 

On  said  last  date  John  H.  Kneeland  and  Levi  D.  Leeds  appeared 
and  objected  to  entry  being  made  by  said  Norton  and  asserted  an  ad- 
verse claim  to  the  land  they  having  filed  mineral  application  therefor 
March  15,  1888.  They  claim  that  said  land  is  not  valuable  for  its 
timber. 

Bvidence  was  thereupon  introduced  upon  both  sides  and  the  local 
officers  decided  against  Norton  and  recommended  the  cancellation  of 
her  entry  and  your  office  upon  appeal  affirmed  their  decision  and  held 
her  entry  for  cancellation. 

It  apx>ears  from  the  evidence  that  the  land  has  no  agricultural  value 
whatever  and  in  regard  to  the  value  of  the  timber  Mrs.  Norton  and  her 
husbaud  and  two  other  witnesses  testify  that  there  is  $1,500  to  $2,000 
worth  of  it,  while  several  witnesses  who  were  examined  on  part  of  the 
mineral  claimant  testify  that  after  payment  of  the  expenses  of  taking 
it  off  there  would  remain  a  profit  variously  estimated  ranging  from 
nothing  at  all  to  $250. 

It  appears  that  but  few  of  the  trees  originally  growing  upon  the 
land  now  remain  and  they  are  of  an  inferior  character  and  that  there 
is  not  upon  the  whole  tract  a  single  tree  which  is  suitable  for  sawing 
into  lumber.  The  so  called  timber  upon  the  tract  consists  almost  en- 
tirely of  second  growth  pine  which  has  sprung  up  since  the  milling 
timber  was  removed  several  years  since,  and  the  only  purposes  for 
which  it  is  claimed  the  timber  growth  upon  the  land  is  valuable  are  for 
cordwood  and  hop  poles,  and  it  further  appears  that  a  similar  growth 
upon  lands  in  that  locality  which  are  suitable  for  agriculture  is  usually 
burned  by  the  farmers  when  clearing  their  land. 

Upon  the  part  of  the  mineral  claimants  it  appears  that  they  with 
some  thirty-four  other  persons  located  a  mining  claim  upon  this  ground 
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in  1871,  and  that  said  Eueeland  and  Leeds  have  since  purchased  the 
interests  of  the  others  therein. 

It  appears  from  the  testitnohy  of  E.  G.  Wren,  United  States  depaty 
surveyor,  that  there  are  two  tunnels  running  under  the  laud  in  contro- 
versy, one  of  which  has  its  face  or  exterior  opening  upon  the  land  in 
controversy,  made  by  the  mineral  claimants,  with  the  intention  of  tap- 
ping a  gravel  bed  in  the  mountain  for  the  purpose  of  mining  the  gold 
which  surface  mining  in  the  ravines  indicated  such  gravel  bed  con- 
tained. 

After  digging  several  hundred  feet  in  one  tunnel  they  were  compelled 
to  abandon  work  on  account  of  the  hardness  of  the  rock,  and  they  then 
ran  another  several  hundred  feet  in  length  and  succeeded  in  reaching 
the  gravel  deposit,  but  further  progress  was  then  stopped  by  water 
and  quicksand.  They  however  panned  out  some  of  the  black  sand 
which  ran  down  into  the  tunnel  and  found  that  it  contained  gold. 

This  caving  of  the  tunnel  occurred  in  1878,  and  since  that  time  only 
the  assessment  work  or  a  little  more  has  been  done  each  year,  but  min- 
eral claimants  have  kept  the  tunnels  timbered  and  have  done  some 
other  work  each  year  but  have  not  been  able  to  prosecute  the  work 
vigorously  for  want  of  funds. 

The  said  act  of  June  3,  1878,  provides  among  other  things  that  the 
person  desiring  to  make  entry  under  the  act  shall  furnish  satisfactory 
evidence  that  the  land  is  unoccupied  and  '<  without  improvements,  other 
than  those  excepted,  either  mining  or  agricultural.^' 

In  the  case  at  bar  it  clearly  appears  that  the  tunnels  dug  by  the 
mineral  claimants  are  upon  the  land  in  question  and  that  Mrs.  Norton 
knew  it  before  she  made  her  application  to  enter. 

It  is  also  said  in  the  circular  of  June  3, 1878  (6  L.  D.,  114)  that  lands 
which  may  be  entered  under  said  act  '^  must  be  unoflEered,  unreserved, 
unappropriated  and  uninhabited,  and  without  improvements,"  except 
such  as  were  made  by  or  belong  to  the  applicant. 

In  Hughes  v.  Tipton  (2  L.  D.,  334),  it  is  said  '•  the  existence  of  a  valid 
settlement  or  improvement  is  therefore  fatal  to  the  timber  claim  not- 
withstanding the  land  may  be  non-agricultural."  See  also  Spithill  v. 
Gowen  (2  L.  D.,  631). 

I  am  of  the  opinion  that  the  mining  improvements  which  appear  to 
have  been  made  and  maintained  in  good  faith,  were  of  such  character 
as  to  prevent  entry  under  the  said  act  of  June  3, 1878. 

Tour  said  decision  is  accordingly  affirmed. 
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PRACTICE— NOTICE— PROOF  OF  SERVICE. 
HAUSBN  V.  IJELAIjrD. 

If  the  fAot  of  service  is  admitted,  or  Dot  denied,  and  the  service  is  legal  and  dnly  made^ 
the  manner  in  which  proof  of  snch  service  is  made  is  not  material. 

The  defendant  hy  appearing  and  procuring  an  order  of  continuance  waives  any  defect 
in  the  service  of  notice,  or  proof  thereof. 

First  Assistant  Seereiary  Chandler  to  the  Oommissianer  of  the  Oeneral 

Land  Office^  March  8, 1890. 

March  2, 1884,  Martin  A.  Ueland  made  homestead  eDtry,  ISo.  14,384, 
on  the  W.  i  of  the  KE.  i  and  B.  i  of  NW.  J,  Sec.  6,  T.  144  K,  B.  58  W., 
Fargo  district,  Dakota. 

On  March  16, 1886  (over  two  years  after  said  entry),  Jorgan  Hansen 
filed  an  affidavit  of  contest  against  said  entry,  alleging  therein  that 
Ireland  had  <<  wholly  abandoned  said  tract,"  had  changed  his  resi- 
dence therefrom,  and  had  not  settled  upon  and  cultivated  the  land  as 
required  by  law.  Notice  of  contest  was  issued  March  18, 1886,  reciting 
that  ^^  complaint  had  been  entered  at  the  local  office  against  Ueland 
for  abandoning  his  said  entry,"  and  summoning  him  to  appear  at  said 
office,  May  7,  1886,  ^^and  respond  and  furnish  testimony  concerning 
said  alleged  abandonment."  Ueland  appeared  upon  the  day  named  in 
said  notice  and  filed  ati  affidavit,  setting  forth  the  absence  of  material 
witnesses  and  what  he  expected  to  prove  by  them,  and  asked  a  continu- 
ance for  sixty  days  of  the  ^<  hearing  of  the  said  matter  of  contest  under 
the  said  notice."  The  hearing  was  thereupon  continued  until  June  8, 
1886,  when  Ueland,  by  his  attorney,  appeared  specially  and  moved  the 
dismissal  of  the  contest,  because  (1)  there  was  no  evidence  of  a  legal, 
personal  service  by  affidavit  of  the  party  serving  said  notice,  as  required 
by  the  Bale  of  Practice  governing  such  cases,  and  (2)  there  was  a  va- 
riance between  the  affidavit  of  contest  and  the  notice.  This  motion 
having  been  overruled,  Ueland  then  moved  that,  because  of  the  alleged 
variance  between  the  affidavit  of  contest  and  the  notice,  'Hhe  testi- 
mony be  confined  strictly  "  to  the  charge  of  abandonment  set  forth  in 
the  notice.  This  motion  was  granted  by  the  local  officers  and  the 
hearing  was  then  proceeded  with.  The  contestant  examined  a  number 
of  witnesses,  who  were  cross-examined  by  the  attorney  for  Ueland,  and 
at  the  conclusion  of  the  examination  (direct  and  cross)  of  said  witnesses, 
Ueland  declined  to  submit  any  testimony,  relying  upon  his  motion  to 
dismiss  the  contest  above  set  forth.  On  the  testimony  adduced,  the  local 
officers  held,  August  19, 1886,  that  the  said  entry  should  be  canceled. 
Ueland  having  appealed,  your  office,  by  decision  of  September  11, 1888, 
concuj^red  in  the  finding  of  the  local  officers,  and  from  said  office  decis- 
ion he  now  appeals  to  this  Department. 

In  his  appeal,  Ueland  does  not  dispute  the  correctness  of  the  finding 
of  your  office  and  the  local  officers  on  the  evidence  taken  at  the  hearing, 
14e3»— VOL  10 18 
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namely,  that  he  had  abandoned  the  land,  and,  on  an  examination  of 
said  evidence,  I  find  that  it  fully  sustains  said  conclusion. 

His  assiguments  of  error  are  based  entirely  on  the  denial  of  his  mo- 
tion to  dismiss.  It  appears  from  the  return  endorsed  on  the  oiiglnal 
notice,  that  it  was  duly  served  by  the  sheriff  of  Origgs  county,  Dakota, 
by  reading  the  same  and  delivering  a  true  copy  thereof  to  Ueland.  If 
this  return  made  by  the  sheriff  was  trae,  the  service  was  in  strict  ac- 
cordance with  the  rules  of  practice,  j^i^^cribiug  the  mode  of  such  ser- 
vice. (Rules  9  and  10).  It  is  not  denied  by  Ueland  that  he  was  in  fact 
thus  served  and  his  motion  was  on  the  ground,  not  that  he  had  not 
been  legally  served,  but  that  there  was  *'  no  evidence  of  service  by  affi- 
davit of  the  party  serving,  as  required  by  the  Rules  of  Practice.  ^  Bnle 
of  Practice  15,  which  provides  how  proof  of  personal  service  shall  be 
made,  was  intended  to  apply  to,  and  can  only  be  invoked  in  cases 
where  the  fact  of  service  is  denied.  Where  the  fact  of  service  is  ad- 
mitted or  not  denied,  and  the  service  was  legal  and  duly  made,  t^e 
mode  of  proof  of  it  is  immaterial.  (Allen  v.  Leet,  6  L.  D.,  669).  More- 
over, by  appearing  and  procuring  a  continuance,  he  waived,  as  held  by 
your  office  any  defect  which  might  have  existed  in  the  service  of  notice 
or  proof  thereof.  While  jurisdiction  of  the  subject  matter  is  given  by 
law,  and,  hence,  can  not  be  acquired  by  waiver  or  consent  of  parties, 
jurisdiction  of  the  person  may  be  and  frequently  is  so  acquired.  (Free- 
man on  Judgments,  2  £d..  Sees.  119, 120.) 

The  alleged  variance  between  the  affidavit  and  notice  of  contest,  if 
material,  was  cured  by  the  granting  of  Ueland's  motion  to  <^  confine  the 
testimony  strictly  to  the  charge  of  abandonment,  set  forth  in  the 
notice.  ^ 

The  decision  of  your  office  is  affirmed. 


HOMESTEAD  ENTRY— AL.LENATIOV-CONTEST* 

Orawpoed  v.  Purguson. 

The  sale  of  an  nndivided  half  iDterest  of  the  land  covered  by  a  homestoad  entry,  prior 
to  dual  proof,  renders  the  homesteader  incompetent  to  perfect  his  entry,  and  the 
defect  cannot  be  cured  by  a  reconveyance  in  the  presence  of  an  intervening  oon- 
test  charging  said  incompetency. 

First  Assistcmt  Secretary  Chandler  to  the  Oommissianer  of  the  (hneral 

Land  Office,  March  7, 1890. 

On  May  11, 1880,  Bichard  K  Fur^son  made  homestead  entry  for  the 
SE.  i  of  Sec.  8,  T.  29  S.  B.  27  E.,  Visalia,  California. 

In  1884  he  sold  and  conveyed  by  warranty  deed  to  Charles  B.  Goagh- 
ran  one  half  interest  in  said  laud,  and  said  deed  was  placed  of  record. 

On  November  11, 1885,  Fargason  gave  notice  of  his  intention  to  make 
final  proof  and  on  December  21, 1885,  appeared  with  his  witnesses  be- 
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fore  the  jadge  of  the  sapreme  coart  of  Kern  coanty,  California,  and 
made  final  proof  including  final  affidavit  in  which  he  swore 

that  no  part  of  said  land  has  been  alienated  except  as  provided  in  section  2288  of  the 
Beyised  Statntes,  but  that  I  am  the  owner  of  an  undivided  one-half  of  the  land  as  an 
actaal  settler. 

After  the  final  proof  was  taken  and  the  final  affidavit  made,  the  con- 
testant served  claimant  with  notice  of  contest,  charging  abandonment 
and  that  the  said  Furguson 

has  sold  and  convejed  the  undivided  one-half  of  said  tract  to  one  Conghran  by  war- 
ranty deed,  and  that  said  conveyance  was  not  made  for  churchy  cemetery,  or  school 
pnrposes,  or  for  the  right  of  way  of  a  railroad,  but  for  the  purpose  of  absolutely  con- 
veying and  transferring  the  nudivided  half  of  said  land, 

whereopon  Fargason  withdrew  bis  final  proof,  and  Gougbran  recon- 
veyed  said  interest  to  Fnrguson. 

A  hearing  was  had  apon  said  contest  and  from  the  testimony  sub- 
mitted thereon  the  local  officers  held  that  the  contest  should  be  dis- 
missed, which  ruling  was  affirmed  by  your  office  by  letter  of  September 
17, 1888,  from  which  the  contestant  appealed. 

The  material  question  presented  by  this  appeal  is  whether  the  sale  of 
an  undivided  interest  in  a  homestead  claim  prior  to  final  proof  will  for- 
feit the  right  of  the  claimant,  although  the  proof  was  withdrawn  and 
the  land  was  reconveyed  to  the  claimant,  but  after  the  filing  of  a  con- 
test charging  claimant  with  having  alienated  part  of  said  homestead 
elaim. 

It  has  been  held  that  a  mere  contract  made  prior  to  final  proof,  to 
convey  a  homestead  claim  in  whole  or  in  part,  after  making  final  proof, 
will  not  per  se  invalidate  the  claim  but  is  only  a  presumption  of  bad 
faith  which  may  be  rebutted  by  proof.  Matthiessen  and  Ward  v.  Will- 
iams (6  L.  D.,  95);  Guy  ton  v.  Prince  (2  L.  D.,  143);  Poster  v.  Breeu 
(lb.,  232). 

The  homestead  claimant  in  submitting  final  proof  must  make  affi- 
davit <*  that  no  part  of  said  land  has  been  alienated  except  as  provided 
in  Sec.  2288.'^  See  Section  2291,  R.  S.  Your  office  found  from  the  tes- 
timony that  it  is  clearly  shown  <<  that  before  making  said  conveyance, 
both  parties  consulted  a  real  estate  agent  and  notary  public  in  whom 
they  had  confidence  as  to  his  knowledge  in  such  matters,  and  they 
were  advised  by  him  that  such  conveyance  could  be  made  without  vio- 
lating the  law."  But  if  the  claimant  was  ignorant  of  the  requirements 
of  the  law  at  the  date  of  the  conveyance,  he  must  have  known  what 
was  required  by  the  homestead  law  at  the  time  he  made  the  final  affi- 
davit, because  said  affidavit  required  him  to  swear  that  he  was  the 
<<sole  bona  fide  owner,"  etc.,  and  in  making  said  affidavit  he  struck  out 
the  words  '^sole  bonafide^  and  inserted  in  lieu  thereof  the  words  ^<of 
an  undivided  one  half."  Whatever  right  the  claimant  might  have  bad 
to  cure  this  defect  by  having  a  reconveyance  made  prior  to  final  proof 
and  final  affidavit,  I  am  satisfied  that  the  conveyance  of  part  of  the 
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claim  prior  to  final  proof,  and  the  attempt  of  the  claimant  to  make  final 
proof  with  such  title  outstanding,  was  saeh  a  violation  of  the  home- 
stead law  as  would  defeat  the  entry,  if  contested,  and  that  thc'right  of 
the  contestant  could  not  be  defeated  by  the  reconveyance  of  the  oat- 
standing  interest  to  claimant. 

The  same  principle  applies  where  the  homestead  claimant  fails  to 
commence  actual  residence  within  the  time  prescribed  by  the  rules.  Jn 
such  cases,  a  subsequent  compliance  with  the  law  will  cure  the  default, 
but,  if  the  rights  of  a  contestant  have  attached  before  the  default  is 
cured,  the  entry  will  be  canceled.  Eedding  v.  Eiley,  9  L.  D.,  5*23.  So 
where  the  preliminary  affidavit  was  made  before  the  clerk  of  a  court, 
without  the  requisite  residence  on  the  land,  the  default  may  be  cared 
by  making  settlement  and  residence  afterwards;  but  the  intervention 
of  a  contestant  will  defeat  all  rights  under  the  entry,  if  filed  before  the 
default  is  cured.  O'Gojinell  v.  Rankin  (7  L.  D.,  245)^  Brassfield  v. 
Eshom  (8  L.  D.,  1). 

The  question  is  not,  whether  the  disqualification  or  failure  to  comply 
with  the  law  will  defeat  the  entry,  but  whether  it  can  be  relieved 
against  in  the  face  of  a  contest  If  the  contestant  could  be  deprived  of 
the  fruits  of  his  contest,  in  a  case  like  this ;  there  could  hardly  arise  a 
case  in  which  he  could  be  successful. 

It  is  true  that  Furguson  had  nothing  to  convey,  but  he  had  done  all 
he  could  to  alienate  a  part  of  his  homestead,  and- said  entry  with  such 
outstanding  conveyance  might  have  passed  to  patent  but  for  the  con- 
test of  Crawford.  His  entry  should  therefore  be  canceled,  and  Craw- 
ford should  be  allowed  the  preference  right  of  entry  for  thirty  days. 

The  decision  of  your  office  is  reversed. 


HOMESTEAD  ENTRY-RESIDBNCE-SBTTLBMENT. 

McDonald  v.  Jabamilla. 

Residence  maintained  on  pnblic  land  as  the  employ^  of  another,  who  asserts  a  pos- 
sessory clafm  to  snch  land,  confers  no  right  under  the  homestead  law. 

In  the  absence  of  an  actual  settlement,  the  ownership  of  improvements  on  public 
land,  or  use  of  such  land  for  ranch  parposes,  does  not  confer  any  rif(;hts  under  the 
settlement  laws,  nor  withdraw  the  land  from  entry  by  another. 

A  homestead  settler  may  receive  credit  for  residence  on  land  while  it  was  covered  by 
a  prior  donation  entry,  under  which  no  right  was  ever  asserted,  and  which  was 
subsequently  canceled. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  March  7,  1890. 

The  land  involved  in  this  case  is  the  SW.  i  of  SB.  J,  K.  J  of  SW.  J 
and  SE.  i  of  SW.  },  Sec.  5,  T.  22,  N.,  R.  31  E.,  Santa  Pe  district,  New 
Mexico. 

February  19, 1885,  Crescendo  Jaramilla  made  homestead  entry  of  this 
land,  and,  April  15,  of  that  year,  the  homestead  application  of  James 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  277 

McDonald  therefor  was  rejected  by  the  local  officers  because  of  the 
prior  appropriation  thereof  by  the  entry  of  Jaramilla.  Thereupon^ 
McDonald  filed  an  affidavit  setting  forth,  among  other  things,  that, 
Jaramilla's  claim  is  fraadnlent  and  illegal  in  its  inception,  and  atikiug 
that  final  proof  on  homestead  of  Jararoiila  be  suspended,  and  a  rea- 
sonable time  be  allowed  him  to  present  properly  corroborated  affidavits 
as  to  sach  charges.  Jaramilla  having,  Jnly  15,  1885,  submitted  final 
proof  and  the  same  having  been,  together  with  McDonald's  charges, 
transmitted  by  the  local  officers  to  your  office,  a  hearing  was  ordered, 
which  was  held  October  15, 18S5. 

In  September,  1879,  it  appears  from  the  testimony  at  the  hearing, 
one  Thomas  O.  Boggs,  a  sheep-raiser,  fenced  a  tract  of  public  land 
embracing  that  involved  herein.  He  also  built  npon  the  laud  in  dis- 
pute a  small  dwelling  and  corral,  and  having  hired  Jaramilla  as  a  herder, 
moved  him  and  his  effects  into  said  house.  Jaramilla,  as  an  employe 
of  Boggs,  occupied  the  house  until  December  5,  1880,  when,  having 
been  discharged  as  such  employe,  he  left  the  place  with  his  family,  but, 
having  been  re-employed  by  Boggs,  returned  thereto  February  1, 1881, 
and  remained  there  in  the  employ  of  Boggs  until  about  August,  1881. 
At  the  latter  date,  Boggs  sold  the  improvements  on  the  tract  to  James 
McDonald,  who  was  also  a  sheep-raiser  and  retained  Jaramilla  in  the 
place  as  herder.  In  December,  1883,  McDonald  discharged  Jaramilla, 
bat  the  latter  continued  to  occupy  the  place  as  his  home  (and  cultivated 
a  part  of  it)  and  was  so  occupying  it  at  the  date  of  his  entry  and  of 
his  proof.  Jaramilla  built  some  additions  to  the  dwelling,  and  built  a 
chicken  house,  but  most  of  the  improvement  on  the  place,  consisting 
of  the  dwelling,  well  with  pump,  and  fencing,  were  put  thereby  Boggs 
and  McDonald.  A  donation  entry  embracing  the  land  had  been  made 
in  the  name  of  Grescencio  Jaramilla,  October  14, 1880,  and  canceled  by 
relinquishment,  October  21,  1884.  Jaramilla  denied  under  oath  having 
either  made  or  relinquished  said  entry,  and  claims  that  his  name  was 
used  withont  his  knowledge  or  consent  by  Boggs  or  McDonald,  or  both 
of  them.  They  testify  they  had  nothing  to  do  either  with  said  entry  or 
its  relinquishment. 

On  the  evidence  taken  at  the  hearing,  the  receiver  recommended  the 
cancellation  of  Jaramilla's  home&tead  entry,  but  the  register  held,  as 
stated  in  your  office  decision — 

that,  inasmach  as  the  land  in  question  became  subject  to  entry  on  the  cancellation 
of  the  donation  entry,  and  as  Jaramilla  was  legally  qualified  to  make  homestead 
entry,  and  was  the  first  le^al  applicant  for  the  land,  his  entry  should  be  allowed  to 
stand,  and  his  settlement  should  date  from  February  1,  1881,  as  his  residence  had 
been  continuous  since  that  date. 

Your  office,  by  decision  of  July  12, 1888,  held  that  as  at  the  date  of 
the  cancellation  of  the  donation  entry,  October  21,  1884,  Jaramilla's 
occupancy  of  the  land  as  an  employe  had  ceased  for  nearly  a  year,  his 
right  as  a  homestead  settler  should  begin  from  that  time^  and  there- 
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fore  rejected  his  proof  theretofore  made  ( Jnly  15, 1883),  but  directed 
that  he  be  allowed  to  make  new  proof,  based  upon  settlement  as  of 
October  21, 1884. 

From  this  decision  of  your  office  McDonald  appeals. 

There  is  no  pretense  that  McDonald  had  ever  made  homestead  settle- 
ment on  the  laud,  and  the  fact  that  he  had  bought  and  made  improve- 
ments thereon  and  had  used  it  as  a  ranch  neither  gave  him  rights  as  a 
settler  nor  withdrew  the  laud  from  entry  by  another.  (Willis  v.  Parker, 
8  L.  D.,  C23).  Prom  the  time  of  the  cancellation  of  the  donation  entry, 
October  21, 1884,  the  land  was,  as  held  by  your  office,  restored  to  the 
public  domain  and  was  subject  to  the  homestead  entry  of  Jaramilla, 
(a  qualified  entry  man),  February  19, 1885. 

The  question  in  this  case  is — from  what  time  should  Jaramilla  be 
allowed  to  claim  homestead  settlement  Y  The  doctrine  referred  to  by 
counsel  for  a))pel!ant,  that  a  tenant  is  estopped  from  disputing  the  title 
of  his  landlord  so  long  as  he  holds  possession  under  such  Inndlord,  has 
no  application  to  this  case ;  but  Jaramilla  cannot  claim  to  have  been  a 
homestead  settler  so  long  as  he  held  the  land  as  employe  of  Boggs  and 
McDonald,  respectively.  His  proof  made  July  15,  1883,  being  basetl 
upon  such  holding,  was  properly  rejected.  Ho  ceased  to  hold  as  em- 
ploye, however,  from  the  time  of  his  discharge  by  McDonald  in  Decem- 
ber, 1883,  and  from  that  time  on  held  in  his  own  right,  and,  as  he 
claims,  with  the  intent  to  secure  the  land  under  the  homestead  law. 
Did  the  existence  of  record  of  the  donation  entry  prevent  his  settle- 
ment right  from  relating  after  the  cancelhition  of  such  entry  to  tbo 
actual  date  when  he  became  a  homestead  settler  T  The  general  rule  is, 
that  while  an  entry  stands  uncanceled  upon  the  record,  settlers  upon 
the  land  covered  thereby  acquire  no  rights  as  agaiii^^t  the  record  entry, 
man  or  the  United  States.    (Geer  v.  Farrington,  4  L.  D.,  410),  and 

the  reason  of  this  rule  nndoabtedly  lies  in  the  fact,  that  it  is  nnwise  and  megal  to 
allow  one  party  to  initiate  settlement  rights  to  a  tract  of  land  while  the  same  is  lu 
the  possession  or  nnder  the  control  of  another  .  .  «  . ;  for  t-o  allow  a  claim  to  be 
initiated  under  such  circumstances  would  be  "  to  invite  forcible  invasion  of  the  prem- 
ises of  another,  in  order  to  confer  the  gratuitous  right  of  preference  of  purchase  on 
the  invaders."  (Atherton  v.  Fowler,  96  U.  S.,  513 ;  £.  S.  Newman,  »  L.  D.,  450,  and 
cases  there  cited). 

The  donation  entry  in  this  case  being  in  the  name  of  Jaramilla,  and 
there  being  no  other  person  of  the  same  name  shown  to  exist  or  claim- 
ing the  land,  was,  it  may  be  assumed,  either  the  entry  of  Jaramilla,  or, 
as  he  claims,  an  entry  fraudulently  made  in  his  name.  Even  if  it  was 
an  entry  actually  made  by  another  person  of  the  same  name,  such  other 
person  was  never  in  possession  of  the  land  and  never  asserted  or  claimed 
any  rights  under  the  entry.  In  any  of  these  cases,  the  rule  forbidding 
the  acquisition  of  settlement  rights  on  lauds  covered  by  another  entry 
of  record,  does  not  apply,  and  the  reason  not  existing,  the  rule  itself 
ceases.    In  the  case  of  Adam  S.  Harris  (8  L.  D.,  45),  there  being  no  in* 
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tervening  adverse  claim,  a  homestead  entryman  was  allowed  credit  for 
a  period  of  residence  preceding  his  entry  and  while  he  held  the  land 
under  a  timber-cnltnre  entry  ]  and,  in  the  case  of  Owen  D.  Downey,  (6 
L.  D.  123),  a  desert  iMid  entry  on  land  embraced  in  an  abandoned  tim- 
btf *Galtare  entry  of  record,  npon  the  cancellation  of  the  latter,  in  the 
absence  of  an  interrening  adverse  claim,  was  allowed  to  take  effect 
firom  the  day  it  was  actually  made.  In  consonance  with  the  principles 
applicable  to  sach  cases,  as  deduced  from  departmental  and  supreme 
oonit  decisions,  I  am  of  the  opinion,  that,  as  no  other  right  intervened 
prior  to  Jaramilla's  homestead  entry,  he  should  be  permitted  to  claim 
settlement  from  the  time  (December  1883,)  when  he  ceased  to  hold  the 
land  as  an  employe  and  commenced  holding  it  in  his  own  right  and  re- 
siding upon  it  as  a  homestead  settler,  and  not  from  the  date  of  the  can* 
oellation  of  the  donation  entry  (October  21, 188^),  as  held  by  your  office ; 
and  you  are  directed  to  allow  him  to  make  new  proof  in  accordance 
with  this  view.  On  making  such  proof,  he  will  be  required  to  show 
ftdl  compliance  with  the  law  in  good  faith  as  to  improvements,  as  well 
as  to  the  other  essentials  to  the  acquisition  of  title  under  the  homestead 
law.  The  title  to  the  improvements  on  the  land  put  there  by  Boggs  and 
McDonald  is  not  passed  upon  herein ;  if  they  own  these  improvements, 
their  remedy  would  seem  to  be  in  the  courts. 

It  is  claimed  by  McDonald  that  the  K W.  i  of  SW.  i  of  Bee.  5,  T.  2 
N.,  R.  31  E«,  was  not  embraced  in  Jaramilla's  homestead  entry  as  origi- 
nally made,  and  that  said  land  was  therefore  subject  to  his  (McDon- 
ald's) application.  Jaramilla,  however;  files  an  affidavit  that  said  land 
was  embraced  in  his  entry  when  made,  and  that  a  line  was  subsequently 
— ^by  someone  without  his  knowledge  or  authority — drawn  through  the 
numbers  in  his  entry  papers  embracing  said  forty  acre  tract,  and  an 
inspection  of  said  papers  is  corroborative  of  this  affidavit. 

The  decision  of  your  office  is  modified  as  above  indicated. 


HOMESTBAD—PRE-KMPTIOX— ESTOPPEL. 

Weaver  v.  Eabs. 

A  homesteader  who  has  applied  for  the  right  to  relinqaish  his  entry  and  take  another 
tract,  on  the  groand  of  mistake  in  said  entry,  is  estopped  from  setting  up  any 
right  thereander,  as  against  one  who  subsequently  establishes  a  residence  upon 
the  land  embraced  in  said  entry,  and  files  declaratory  statement  therefor  with 
full  knowledge  of  the  facts. 

Mrst  AsHstant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  7, 1890. 

I  have  considered  the  case  of  John  Weaver  v.  Adelaide  Eads  on  ap- 
peal of  the  former  from  your  office  decision  of  October  30,  1888,  refna- 
ing  to  order  a  re-hearing  of  his  protest  against  the  final  proof  of  said 
Eads  offered  in  support  of  her  pre-emption  declaratory  statement  for 
SW.  J,  Sec.  29,  T.  18  S.,  B.  49  W.,  Lamar,  Colorado,  land  district. 
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It  appears  from  the  record  that  on  October  29, 1887,  Mrs.  Adelaide 
Eads  filed  her  declaratory  statement  for  the  land  in  controversy,  al- 
leging settlement  August  9, 1887. 

The  ground  of  the  controversy  appears  to  be  as  follows : 

On  Angust  15, 1887,  Weaver  made  homestead  entry  for  the  said  land, 
bnt  before  Mrs.  Eads  filed  her  declaratory  statement  he  made  applica- 
tion for  the  cancellation  of  his  entry  without  prejudice  to  his  right  to 
make  entry  for  the  SE.  ^  of  the  same  section,  upon  the  ground  that 
through  the  mistake  of  the  person  who  located  him,  he  had  filed  on  the 
land  settled  upon  by  another  party  and  not  the  land  which  he  had  in- 
tended to  enter.  This  application  was  pending  before  the  local  office 
when  Mrs.  Eads  appeared  to  file  her  declaratory  statement,  and  it  ap- 
pears that  the  matter  of  Weaver's  entry,  was  discussed  between  the 
local  officers  and  Mrs.  Eads  and  they  informed  her  that  Weaver  had 
made  application  to  relinquish  his  entry  and  enter  other  land  upon  the 
ground  that  he  had  not  intended  to  enter  the  land  upon  which  she  had 
settled  and  that  it  would  be  perfectly  safe  for  her  to  put  her  filing 
thereon ;  and  the  local  officers  say  in  their  letter  of  July  25, 1888,  that 
had  it  not  been  for  the  fact  of  such  application  and  relinquishment  they 
would  have  ordered  a  hearing  to  determine  the  conflicting  rights  of 
said  parties. 

On  March  14,  1888,  your  office  denied  Weaver's  application  to  amend 
his  entry,  for  the  reason  that  his  proof  did  not  sufficiently  show  that  a 
mistake  of  description  had  been  made  in  the  land  entered  by  him ;  and 
upon  the  further  ground  that  it  did  not  appear  that  Eads  had  fully  com- 
plied with  the  law  and  could  in  consequence  by  reason  of  her  prior  set- 
tlement debar  Weaver  from  completing  title. 

On  June  15, 1888,  Mrs.  Eads  made  final  proof  and  Weaver  appeared 
and  protested  submitting  his  own  testimony  and  that  of  two  other  wit- 
nesses to  the  effect  that  although  Mrs.  Eads  had  caused  the  lumber  for 
the  erection  of  her  house  to  be  hauled  on  August  9th,  the  day  of  her 
alleged  settlement  she  had  not  slept  therein  until  about  August  30,  and 
tending  to  show  that  her  residence  was  not  continuous  upon  the  land 
until  about  November  1, 1887. 

Weaver  also  alleged  that  hlH  right  to  said  land  was  prior  and  superior 
to  that  of  Eads  by  reason  of  his  entry  dated  August  15, 1887. 

Upon  the  evidence  taken  at  final  proof  hearing  the  local  officers  foand 
that  Eads  had  fully  complied  with  the  law  and  dismissed  the  protest. 

Subsequently  Weaver  transmitted  the  affidavits  of  four  persons  to 
the  effect  that  Mrs.  Eads  had  not  in  fact  maintained  a  continuous  resi- 
dence upon  the  land  until  about  the  first  of  November,  1887,  and  in  his 
appeal  filed  Angust  25, 1888,  he  asked  also  for  a  uew  hearing  upon  the 
ground  of  newly  discovered  evidence  which  it  had  been  impossible  to 
obtain  upon  the  former  trial  said  new  evidence  being  the  testimony  of 
the  four  persons  as  set  forth  in  the  affidavits  mentioned  above. 

It  appears  from  the  record  that  no  question  is  made  as  to  the  snffi- 
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ciency  of  the  improvements  made  by  Mrs.  Eads  or  to  the  contiuaity  of 
her  residence  for  the  six  months  next  preceding  her  final  proof. 

It  is  only  claimed  by  the  appellant  that  Mrs.  Eads  did  not  make  set- 
tlement npon  the  land  until  the  27th  day  of  September^  1887,  when  the 
bouse  which  had  been  erected  by  mistake  upon  adjoining  land  was  re- 
moved to  the  land  in  controversy  and  that  she  did  not  establish  resi- 
dence thereon  until  about  November  1, 1887,  and  that  his  rights  are 
therefore  superior  under  his  entry  of  August  15, 1887. 

Without  going  into  all  the  propositions  of  appellant  it  will  be  sufficient 
to  say  that  claimant,  Mrs.  Eads,  filed  her  declaratory  statement  for  said 
land  and  established  actual  residence  thereon  after  appellant  had  filed 
a  stiitement  under  oath  that  his  entry  for  said  land  was  made  through 
mistake  and  after  he  had  relinquished  the  same  to  the  government  or 
applied  to  do  so,  and  that  this  fact  was  fully  known  to  the  claimant 
Eads  when  she  filed  thereon. 

These  facts  alone  are  sufficient  to  estop  the  appellant  from  now  set- 
ting up  any  claim  to  said  land  adverse  to  hers,  and  as  the  residence  and 
caltivation  seem  to  have  been  sufficient,  your  said  decision  dismissing 
protest,  refusing  a  re-hearing  thereon  and  allowing  the  proof  made  by 
Mrs.  Eads  is  affirmed. 


9 
baiIjBoad  grant— settlement  claim^res  judicata. 

Central  Pacific  B.  R.  Co.  et  al.  v.  Bees. 

The  local  office  has  authority  to  order  a  hearing  to  determine  the  right  of  a  iionie- 

Btead  applicant  as  against  a  railroad  grant. 
The  adjudication  of  an  applicant's  claim  for  a  tract  of  land  under  one  law,  is  uo  bar 

to  a  subsequent  application  by  the  same  party,  claiming  under  another  law,  and 

upon  a  different  state  of  facts. 
Lands  claimed,  occupied,  and  improved  by  pre-emption  settlers  at  the  date  of  the 

grant,  withdrawal,  and  definite  location,  are  excepted  from  the  operation  of  the 

grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March  4, 

1890. 

I  have  considered  the  case  of  the  Central  Pacific  Bailroad  Company 
V.  Thomas  Bees,  as  presented  by  the  appeal  of  the  company  and  the 
Bank  of  Nevada,  claiming  as  successor  in  interest,  from  the  decision  of 
your  office,  dated  June  14, 1888,  holding  for  cancellation  the  list  of  said 
company  made  on  ^  'ctober  20, 1884,  so  far  as  it  covered  the  NE.  ^  of 
Sec.  7,  T.  2  8.,  B.  2  W.,  M.  D.  M.,  San  Francisco,  California. 

The  company  claimed  the  land  under  the  grant  by  the  act  of  Congress, 
approved  July  1, 1862  (12  Stat.,  489),  and  the  enlarging  act  of  Congress, 
approved  July  2, 1864  (13  Stat.,  356),  the  withdrawal  on  map  of  general 
route  having  been  ordered  by  your  office  on  December  23, 1864,  which 
was  received  at  the  local  land  office  on  January  31, 1865.    The  right  of 


282  DECI8ION8  DELATING  TO   THE  PUBLIC  LANDS. 

the  road  to  the  granted  lands  in  said  section  is  held  to  have  attached 
on  January  21, 1870.    Township  plat  was  filed  Jnly  8, 1878. 

Bees  offered  to  file  his  pre-emption  declaratory  statement  for  said  land 
on  October  7, 1883,  claiming  that  the  land  was  excepted  from  said  grant, 
because  it  was  within  the  claimed  limits  of  certain  Mexican  grants  at 
the  date  of  the  grant.  The  filing  of  Bees  was  rejected  by  the  local  office^ 
and  their  decision  was  affirmed  by  yonr  office,  whose  decision  was  sub- 
sequently affirmed  by  the  Department  on  the  appeal  of  said  Bees.  (5 
L.  D.,  62).  Thereupon,  Bees,  by  his  attorney,  filed  in  your  office  an  ap- 
plication to  be  allowed  to  make  homestead  entry  of  said  land,  claiming 
that  it  had  been  resided  upon  and  occupied  by  bona  fide  settlers  since 
1860,  and  requested  that  a  hearing  be  ordered.  The  application  was 
duly  corroborated  by  affidavits  and  documentary  cTidence.  On  Feb- 
ruary 1, 1887,  your  office  returned  said  application,  and  accompanying 
papers,  to  said  attorney  and  advised  him  that,  in  order  to  secure  con- 
sideration of  his  claim,  Mr.  Bees  must  file  in  the  local  land  office  his  ap- 
plication  to  enter  said  land,  and,  if  the  same  were  rejected,  he  could 
appeaL 

On  February  14, 1887,  the  local  officers  issued  a  summons  to  the  land 
agent  of  said  company,  requiring  him  to  appear  befbre  the  local  land 
officers  on  April  1, 1887,  and  contest  the  right  of  said  Bees  to  make 
homestead  entry  of  said  tract.  Said  agent  accepted  service  without  ob- 
jection, on  February  25th,  same  year,  and  by  agreement  of  counsel  the 
hearing  was  continued,  and  the  testimony  was  taken  on  April  18, 1887. 
The  attorney  for  said  company  filed  a  motion  to  dismiss  said  hearing, 
because  the  local  officers  had  no  authority  to  order  the  same.  The  local 
officers  overruled  the  motion,  and  found  that  the  land  was  excepted 
fh)m  the  grant  for  the  benefit  of  said  company. 

On  appeal,  yonr  office  affirmed  the  action  of  the  local  office,  for  the 
reason  that  the  company  had  appeared  and  consented  to  a  continuance 
without  objection,  and  because  the  testimony  shows  that  the  land  was 
^'  occupied  at  date  of  withdrawal  (January  31, 1865),  and  definite  loca- 
tion (January  21,  1870),  by  pre-emption  settlers."  Tour  office,  there- 
fore, held  for  cancellation  ^<  the  selection  of  the  tract "  by  said  company, 
and  directed  the  local  officers  to  advise  Mr.  Bees  that  he  would  be  per- 
mitted to  make  homestead  entry  of  said  land,  in  case  said  decision  of 
your  office  should  become  final. 

It  is  to  be  observed  that  Bees  filed  on  April  18, 1887,  his  formal  ap- 
plication to  enter  said  land  under  the  homestead  law,  and,  hence,  there 
was  no  error  in  overruling  said  motion  to  dismiss. 

The  appellant  insists  that  the  question  of  the  right  of  Bees  to  enter 
said  land  is  ^^re8  judicata^  by  the  final  decision  of  this  Department 
This  contention  can  not  be  maintained.  Bees  is  not  claiming  that  the 
land  was  excepted  from  said  grant,  by  reason  of  its  status  at  the  date 
of  the  grant,  as  he  did  in  the  case  already  decided.  iSTor  is  Bees  claim- 
ing under  the  pre-emption  law,  but  he  seeks  to  enter  the  land  under  the 
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homestead  law,  claiming  that  the  land  was  excepted  from  the  grant  hy 
reason  of  the  settlement  claims  of  pre  emptors  made  in  good  faith.  In 
SQcb  a  case  the  doctrine  of  re$  judicata  does  not  apply.  Stark wentber 
f>.  Atchison,  Topeka  and  Santa  Fe  B.  B.  Go.  (6  0.  L.  O.,  19) ;  Sohn  v. 
Texas  &  Pacific  By.  Go.  (3  L.  D.,  122)^  St.  Paul,  Minneapolis  and 
Manitoba  By.  Go.  v.  Northern  Pacific  B.  B.  Go.  (4  L.  D.,  428);  Southern 
Pacific  B.  B.  Go.  v>  Barlingarac  (5  L.  D.,  415) ;  Blodgett  v.  Central  Pa- 
cific B.  B.  Go.  (6  L.  D.,  309) ;  Malone  v.  Union  Pacific  By.  Go.  (7  L. 
D.,  13). 

The  further  objection  alleged  by  appellant,  namely,  the  holding  <Hhat 
said  land  was  within  the  claim  and  occupancy  of  qualified  pre-emptors 
at  date  of  attachment  of  the  railroad  right,"  can  not  prevail. 

The  record  shows  that  the  company  was  duly  summoned  to  attend  at 
said  hearing^  ^^  to  show  cause,  if  any  there  be,  why  the  said  Thomas 
Bees  should  not  be  allowed  to  make  homestead  entry  for  said  land,  be 
having  filed  due  notice  of  his  intention  so  to  do."  At  the  hearing  Bees 
offered  testimony  in  snpport  of  his  right  to  enter  said  land. 

The  first  witness,  J.  M.  Proctor  testified,  among  other  things,  that  he 
had  known  said  land  <*  since  1858'';  that,  at  that  time,  the  land  was 
occupied  by  James  I.  Bandal),  who  sold  his  interest  ^^to  Mr.  Jackson, 
Hr.  Dias,  and  others,"  who  afterwards  occupied  the  land.  .To  the  qnes* 
tion,  ^'  Did  they  claim  it  as  pre-emptors,"  witness  answered :  ^^  I  pre- 
sume so,^  and  to  the  question,  ^*  Were  they  qualified  pre-emptors,  as 
far  as  you  know?"  witness  replied,  '^1  do  not  know."  The  witness 
farther  slated  that  Bandail,  Dias  and  Jackson  occupied  and  used  said 
land  continuously  for  agriculture  and  grazing,  from  1658  up  to  the  time 
when  said  Bees  settled  upon  it;  that  the  improvements  thereon  consist 
of  a  small  house  and  barn,  fencing,  fruit  trees ;  that  all  of  said  parties 
claimed  said  land  ^*  under  the  public  land  laws,"  and  that  the  value  of 
the  improvements  at  the  time  of  hearing  was  $2500. 

The  second  witness,  G.  G.  Galvert,  testified  that  he  had  known  said 
land  since  May  24,  1865;  that  it  was  occupied  shortly  after  witness 
knew  it  by  James  L  Bandail,  and  afterward  by  said  Jackson  and  Dias, 
who  used  the  same  ^'  as  a  stock  mnge  and  for  farming ;"  that  Bandall's 
improvements  on  said  land  consisted  of  ^'  a  good  house,"  a  bam  and 
some  fencing ;  that  Bandail  sold  his  improvements  and  interest  to  Jaok- 
son  and  Dias,  who  occupied  and  claimed  the  land  under  the  public  land 
laws  up  to  the  time  when  said  Bees  settled  thereon ;  that  witness  lived 
within  a  half  a  mile  of  said  land,  for  ten  years,  ^'  from  1855  to  October 
1, 1864,"  and  has  resided  there  ever  since,  except  during  one  year,  and 
has  known  the  laud  in  controversy  during  all  that  time. 

The  next  witness,  Duncan  Gameron,  testified  that  he  has  known  the 
land  in  question  for  thirty-three  or  thirty-four  years,  and  that  for  thirty- 
three  years  said  land  has  been  '^  used  and  occupied  by  parties  claiming 
it  as  government  land."    In  answer  to  the  question,  <^  So  fiar  as  you 
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know  was  he  (Randall)  a  qualified  pre-emptor  f  "  witness  said :  ^^  Yes, 
sir.  I  knew  him  well/  He  lived  right  opposite  my  stable.  I  boarded 
with  him  a  year  or  more.  He  was  an  American.''  Witness  farther  tes- 
tified, that,  after  Kandall,  the  land  was  occnpied  by  Mannel  Dias,  until 
settled  upon  by  Mr.  Bees,  who  has  improvements  thereon  to  the  value 
of  12000. 

In  addition  to  the  foregoing,  Rees  offered  in  evidence  ^^  the  affidavits, 
papers  and  original  deed  heretofore  filed  herein  by  said  Bees  on  the 
14tb  of  February,  1887;"  also,  the  summons,  with  due  acknowldgement 
of  service  thereon  by  said  company.  The  railroad  company  offered 
no  testimony,  and  the  case  was  closed.  The  affidavits  above  referred 
to  tended  to  corroborate  the  statements  made  by  witnesses  in  behalf 
of  the  claimant. 

Bees  swears  that  his  improvements  are  worth  $2500;  that  he  has 
been  occupying  and  residing  upon  said  land  for  the  past  five  years. 
Another  affiant,  W.  J.  Field,  swears  that  he  has  known  said  land  since 
1860,  and  at  that  time  it  was  occnpied  by  James  I.  Bandall,  who  had 
the  larger  part  thereof  enclosed  by  a  fence,  down  to  the  year  1866, 
when  he  sold  the  same  to  Frank  Jackson  and  others ;  that  from  1866  to 
1880  the  land  was  occupied  and  claimed  by  said  Jackson  and  Mannel 
y.  Dias  as  pre-emption  claimants,  who  improved  said  land,  and  had 
the  larger  part  under  fence ;  that  said  Dias  had  a  dwelling  house  on 
said  land,  and  resided  thereon  with  his  family  from  the  latter  part  of 
1865  to  the  year  1880,  claiming  said  land  as  a  pre-emptor,  and  that  dur- 
ing all  that  time  said  Dias  ^' was  a  duly  qualified  pre-emptor;"  that 
since  January  1881,  said  laud  has  been  occupied  by  Thomas  Bees  and 
family  as  a  home.  The  affidavit  of  Field  is  corroborated  by  the  joint 
affidavit  of  Dias  and  Jackson,  and  also  four  others. 

The  deed  shows  that  Bandall  sold  his  interest  in  February  1866  to 
said  Jackson,  Antonio  Pedro  and  IVlanuel  V.  Dias. 

The  local  officers  found,  <<  that  the  land  in  contest  was  continuously 
occupied,  claimed  and  cultivated  by  pre-emption  claimants,  under  the 
laws  of  the  United  States,  from  1863  or  earlier  down  to  1880,  and  that 
the  said  Thomas  Bees  went  into  possession  in  the  month  of  January,  1881, 
and  has  lived  on  said  land  ever  since,  and  that  the  said  land  contained 
valuable  improvements,  consisting  of  a  dwelling  house,  barn,  fencing, 
etc.,  and  that  the  said  land  did  not  inure  to  the  railroad  company." 

Your  office,  on  appeal,  found  that  the  land  had  ^<  been  occupied  at 
date  of  withdrawal  (January  31,  1865,)  and  definite  location  (January 
21, 1870,)  by  pre-emption  settlers,"  and  affirmed  the  action  of  the  local 
officers. 

In  my  judgment,  the  evidence  sustains  the  findings  of  the  local  offi- 
cers and  your  office,  and  shows  that  at  the  date  of  said  withdrawal  and 
said  definite  location,  there  was  such  a  'Mawful  claim"  to  said  land  as 
served  to  except  it  from  the  grant  to  said  company. 
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The  foarth  section  of  the  amendatory  act  of  Congress,  approved  Jaly 
2, 1864  (13  Stat.,  356),  provides,  inter  alia^  that  "  any  lands  granted  by 
this  act,  or  the  act  to  which  this  is  an  amendment,  shall  not  defeat 
or  impair  any  pre  emption,  homestead,  swamp  land,  or  other  lawful 
claim,"  etc. 

Snch  claim  being  foand  to  exist  at  the  date  when  the  company's  right 
attached,  excepts  the  land  from  the  grant,  and  it  is  of  no  concern  to  the 
company  what  becomes  of  the  land,  since  it  was  excepted  from  its  grant. 
Kansas  Pac.  B.  B.  Go.  v.  Dnnmeyer  (113  U.  S.,  629). 

It  snrely  was  not  the  intention  of  Congress  that  lands  occapied  and 
claimed  under  the  land  laws,  and  upon  which  valuable  improvements 
had  been  made,  for  a  home  by  the  pre-emption  claimant,  long  prior  to 
the  date  of  the  grant,  and  during  the  time  when  the  withdrawal  for  the 
benefit  of  the  company  was  made,  and  its  map  of  definite  location  filed, 
as  well  as  subsequently  thereto,  should  be  given  to  the  company.  Such 
lands  seem  to  be  excepted  from  the  grant  by  the  express  terms  thereof. 

The  decision  of  your  office  must  be  and  it  is  hereby  affirmed. 


SWAMP  GRANT— INDIAN  LANDS. 

Gallanan  bt  al.  V.  Chicago  Milwaukee  St.  Paul  Ry.  Co. 

The  grant  of  swamp  lands  to  the  State  of  Iowa  is  a  grant  in  prcesenti,  and  the  fee  of 
aU  swamp  and  overflowed  land  within  her  borders  at  the  date  of  the  act  passed 
to  the  State  subject  to  the  right  of  Indian  occapancy,  and  snch  right  being  ex- 
tinguished the  right  of  possession  attached  to  the  fee  eo  inatantiy  and  without  far- 
ther grant. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  March  4, 

1890. 

I  have  considered  the  appeal  of  Callanan,  Savery,  et  al,  from  your 
office  decision  of  July  15,  1887,  holding  for  rejection  the  claim  of  the 
State  of  Iowa  and  its  assignees  for  the  SB.  i,  SB.  J,  Sec.  25,  T.  99  N., 
B.  23  W.,  in  Winnebago  county,  Iowa, 

On  June  16,  1886,  Knndt  Johnson  filed  in  the  land  office  at  Des 
Moines,  Iowa,  an  affidavit,  duly  corroborated,  alleging  that  the  land 
above  described  is  now  and  was  on  the  28th  day  of  September,  1850, 
swamp  in  character  and  unfit  for  cultivation,  without  artificial  drainage 
or  embankment. 

The  land  in  controversy  is  also  claimed  by  the  Chicago,  Milwaukee 
and  St.  Paul  Bail  way  Co.,  as  successorsof  the  McGregor  Western  Rail- 
road Co.,  under  act  of  Congress  of  May  12, 1864,  it  being  within  the 
limits  of  said  grant. 

The  interest  of  Callanan  and  Savery  in  said  land  does  not  clearly  ap- 
pear, but  it  is  stated  that  they  are  grantees  or  successors  of  the  Amer- 
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ican  Emigrant  Co.,  and  I  infer  are  grantors  of  said  Johnson,  or  that 
their  interests  are  identical  with  his,  and  that  in  fact  the  whole  contro- 
versy is  between  the  said  Johnson  and  the  said  Chicago,  MUwaakee 
and  St.  Paul  Bailway  Oompany. 

Upon  the  filing  of  Johnson's  affidavit  as  aforesaid,  yonr  office,  by  let- 
ter ^^K"  of  Jane  26, 1886,  ordered  that  notice  be  given  the  State  of 
Iowa,  and  Winnebago  county,  as  well  as  the  other  parties  named  above, 
and  that  a  hearing  be  had  to  determine  the  character  of  the  land. 

Hearing  was  duly  had,  and  npon  the  evidence  the  register  and  re- 
ceiver decided  that  said  land  was  swamp  in  charaetw.  From  this  part 
of  the  decision  there  was  no  appeal  taken,  and  it  will  be  considered  9B 
finally  determined  by  their  said  decision.  Bat  they  also  decided  that 
said  land  did  not  inure  to  the  State  under  the  act  of  September  28, 
1850,  because  the  Indian  title  to  said  land  was  not  extinguished  at  the 
date  of  the  passage  of  said  act. 

This  part  of  the  decision  of  the  local  officers  being  appealed  from, 
your  office  by  letter  '^  E  "  of  July  15, 1887,  affirmed  the  same  and  held 
the  claim  of  the  State  and  its  grantees  for  rejection. 

Upon  appeal  of  Gallanan,  Savery  and  Johnson,  from  your  said  de- 
cision, to  this  Department,  they  claim,  in  substance, — 

1st.  That  in  September,  1850,  the  Indians  had  no  title  or  claim  what- 
ever to  the  land  in  controversy. 

2nd.  That  if  they  had  any  claim  at  all,  it  was  only  a  possessory  right 
and  that  the  government  had  at  the  date  of  the  passage  of  this  act  full 
power  to  transfer  the  fee  of  said  land  subject  only  to  the  right  of  occa- 
pancy  by  the  Indians,  and  the  Indian  occupancy  being  extinguished  in 
1853,  the  right  of  possession  attached  eo  instanti  to  the  fee,  and  the  full 
title  and  right  of  possession  then  became  vested  in  the  grantee  of  the 
United  States,  t.  a.,  the  State  of  Iowa  under  whom  appellants  claim. 

No  appearance  is  made  by  the  Chicago,  Milwaukee  and  St.  Paul 
Bailway  Co. 

Whatever  title  or  right  appellants  may  have  in  said  land  is  derived 
under  and  by  virtue  of  the  act  of  September  28, 1850,  (9  Stat.,  519} 
which  granted  the  swamp  and  overflowed  lands  within  their  borders 
to  the  States  respectively,  to  enable  them  to  construct  the  necessary 
levees  and  drains  to  reclaim  such  lands. 

It  is  provided  in  section  1,  of  the  said  act, — 

That  to  enable  the  State  of  Arkaosas  tio  constilict  the  necessary  levees  and  diains 
to  reclaim  the  swamp  and  overflowed  lands  therein,  the  whole  of  those  swamp  and 
overflowed  lands,  made  nnfit  thereby  for  cnltivation,  which  shall  remain  nnsold  at 
the  passage  of  this  act,  shall  be,  and  the  same  are  hereby,  granted  to  said  State. 

Section  4,  provides,  that — 

The  provisions  of  this  act  be  extended  and  their  benefits  conferred  npon,  each  of 
the  other  States  of  the  Union  in  which  snch  swamp  and  overflowed  lands,  known  as 
designated  as  aforesaid,  may  be  sitoated. 


DECISIONS   RELATING   TO   THE   PaSLIC   LANDS.  287 

It  is  said  in  Pablic  Domain  18S3,  Chapter  12,  that  the  reasons  assigned 
for  this  donation  to  the  several  States  were: 

Ist.  The  alleged  worthless  character  of  the  premises  in  their  natural  ooDditioD, 
and-the  ioexpediency  of  attempting  to  reclaim  them  by  direct  national  interposition. 

*Znd.  The  great  sanitary  improvement  to  be  derived  from  the  reclamation  of  exten- 
aiYC  districts  notoriously  malarial,  and  the  probable  occupancy  and  cultivation  that 
iroold  follow.  • 

3rd.  The  enhancement  in  value,  and  readier  sale  of  adjoining  government  property. 

It  is  tme  that  at  the  date  of  the  grant  the  land  in  controversy  and 
perhaps  nearly  half  of  the  other  land  in  Iowa  was  occnpied  by  the 
Sionx  and  other  Indian  tribes,  and  had  been  so  occupied  from  time 
immemorial,  and  it  is  trne  that  they  had  not  at  that  date  ceded  to  the 
United  States  the  lands  in  Iowa  occupied  by  them.  It  is  also  true  that 
by  the  treaty  of  Angnst  19, 1825  (7  Stat*,  272)  which  was  made  with 
the  Indian  tribes  occupying  several  of  the  western  States,  the  bound- 
aries of  these  tribes  were  fixed  as  between  themselves ;  and  in  said 
treaty  it  was  provided  that  the  boundary  between  the  lands  of  the  Sioax 
on  the  north  and  the  Sac  and  Fox  tribes  on  the  south,  should  be  a  line 
drawn  from  the  month  of  the  Upper  Iowa  Eiver  where  it  enters  the 
Mississippi,  thence  up  said  Iowa  to  its  left  fork,  up  the  fork  to  its  source, 
thence  in  a  direct  line  to  the  second  or  npper  fork  of  the  Des  Moines 
river,  thence  ih  a  direct  line  to  the  lower  fork  of  the  Calumet  (now  Big 
Sionx  Eiver),  thence  down  that  river  to  its  junction  with  the  Missouri. 

If  the  Indian  right  or  title  was  of  such  a  cliaracter  as  to  except  the 
land  from  the  terms  of  the  act  of  1850,  then  the  position  taken  by  your 
predecessor  in  the  decision  a  ppealed  from  is  correct  and  not  otherwise* 

The  said  act  grants  all  the  unsold  swamp  lands,  the  only  reservation 
irom  its  operation  then  being  swamp  and  overflowed  lands  which  had 
been  sold  prior  to  its  passage. 

I  do  not  think  that  the  land  in  controversy  can  be  said  to  have  been 
sold  to  the  Sionx  Indians  by  the  treaty  of  Augnst  19, 1825. 

It  has  been  uniformly  held  both  by  this  Department  and  the  snpreme 
court  of  the  United'States  that  the  act  of  September  28, 1850,  was  a  grant 
in  preesenti.  Beecher  v.  Weatherby  (5  Otto  617) ;  State  of  Oalifornia 
(1  L.  D.,  312) ;  State  of  California  (2  L.  D.,  644) ;  W.  H.  Gushing,  et  al 
V.  Michigan  (4  L.  D.,  415). 

In  Beecher  v.  Weatherby,  supra^  it  was  claimed  that  the  Indian  title 
to  the  land,  at  the  time  of  the  admission  of  the  State  into  the  Cnion, 
with  a  grant  of  the  sixteenth  section  of  each  township  for  educational 
purposes,  prevented  the  State  from  acquiring  title  to  the  land  in  con- 
troversy, and  much  of  the  reasoning  of  the  court  therein  is  applicable 
to  the  case  at  bar.  The  learned  judge  in  announcing  the  opinion  of  the 
court  therein,  said — 

The  right  which  the  Indians  held  was  only  that  of  occnpanoy.  The  fee  was  in  the 
United  States  subject  to  that  right,  and  coald  be  transferred  by  them  whenever  they 
chose.    The  grantees,  it  is  tme,  would  take  only  the  naked  fee,  and  conld  not  dis- 
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turb  the  occupancy  of  the  Indians ;  that  occupancy  coald  only  bo  interfered  with  or 
determined  by  the  United  States  ....  The  right  of  the  United  States  to  dis- 
pose of  the  fee  of  lands  occupied  by  the  Indians  has  always  been  recognized  from 
the  formation  of  the  government,  (Johnson  v,  Mcintosh,  8  Wheat  543,  decided  in  1823, 
and  United  States  v.  Cook,  19  Wall.,  591,  decided  in  1873,  and  many  intermediate 

decisions) Tiie  possession  when  abandoned  by  the  Indians  attaches 

itself  to  the  fee  without  farther  grant There  can  hardly  be  a  donbt  that 

Congress  intended  to  vest  in  the  State  the  feeto  section  16  in  any  township  in  the 
State,  subject  it  is  true,  as  in  all  other  cases  of  grants  of  public  lands  to  the  existing 
occupancy  of  the  Indians  so  long  as  that  occupancy  should  continue.  The  greater 
part  of  the  State  was,  at  the  date  of  the  contract,  occupied  by  different  tribes,  and 
the  grant  of  sections  in  other  portions  would  have  been  comparatively  of  little  Talne. 
Congress  undoubtedly  nnderstood  that  at  no  distant  date,  the  State  would  be  settled 
by  white  people  and  the  semi* barbarous  condition  of  the  tribes  would  give  place  to 
the  higher  civilization  of  our  race. 

Based  npon  the  same  reasoning  and  aathorities  I  conclude  that  the 
swamp  land  act  was  a  grant  in  prcesenti  and  the  fee  of  all  the  swamp 
and  overflowed  land  within  her  borders  at  the  date  of  the  act  passed 
to  the  State  of  Iowa,  subject  only  to  the  Indian  right  of  occupancy, 
which  being  extinguished  by  the  treaty  of  1853,  the  right  of  possession 
attached  itself  to  the  fee  eo  instanU,  and  without  further  grant. 

This  conclusion  fully  disposes  of  the  case  upon  the  second  ground  of 
appeal  as  above  set  out,  and  renders  consideration  of  the  first  unnec- 
essary. 

Your  said  decision  is  accordingly  reversed. 


BAIIiROAD  GBANT-WITHBRAWAI.  Olf  GENEBAIi  ROUTE— PTLING. 

Northern  Paoifio  E.  R.  Co.  v.  Fuoelli. 

The  withdrawal  on  general  route  does  not  take  effect  upon  land  covered  by  an  unex- 
pired pre-emption  filing  at  the  date  when  the  map  of  general  route  is  filed. 

That  the  filing  was  made  without  the  prerequisite  settlement,  or  that  the  pre-emptor 
failed  to  comply  with  the  law  subsequently,  are  facts  that  can  not  be  shown  by 
the  company  to  defeat  the  effect  of  the  filing  as  against  the  grant. 

The  company  having  filed  one  map  of  general  route,  cannot  legally  file  another 
amended  map  of  general  route,  and  a  withdrawal  under  such  amended  map  is 
without  legal  sanction. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  March  4, 

1890. 

I  have  considered  the  appeal  of  the  Northern  Pacific  B.  B.  Oo.,  irom 
the  decision  of  your  office  dated  February  23,  1886,  rejecting  its  claim 
to  the  N.  i  of  NE.  i  of  Sec.  19,  T.  17  K,  B.  19  E.,  Yakima  land  district, 
Washington  Territory.  The  record  shows  that  said  land  is  within  the 
limits  of  the  withdrawal  on  general  and  the  amended  general  route  or- 
dered on  November  1,  1873,  and  July  3, 1879,  for  the  benefit  ot  the 
Northern  Pacific  B.  B.  Go.  It  is  also  within  the  granted  limits  of  said 
company's  road  as  shown  by  the  map  of  definite  location  filed  on  May 
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4, 1884.  On  December  11, 1871,  one  Fenton  D.  McDonald  filed  bis  pre- 
emption declaratory  statement  Ko.  70,  for  said  land,  alleging  settlement 
December  6,  same  year.  On  may  5, 1884,  Peter  Fugelli,  filed  his  pre- 
emption declaratory  statement  No.  852,  npon  said  land  alleging  settle- 
ment on  the  4th  of  said  month.  Upon  objection  being  made  by  the 
company  a  hearing  was  ordered  to  determine  the  respective  rights  of 
Fagelli  and  the  company.  The  hearing  was  had  on  August  22,  1885, 
and  the  local  officers  rendered  a  decision  in  favor  of  the  company.  On 
appeal,  your  office  reversed  their  action,  and  rejected  the  company's 
claim,  upon  the  ground  that  the  land  was  continuously  claimed  and  cul- 
tivated from  December  6, 1871, ^up  to  the  time  of  said  hearing.  It  is 
urged  by  the  company  that  the  filing  of  McDonald  was  illegal  because 
it  appears  that  he  had  not  made  settlement  when  he  filed  his  declara- 
tory statement  and  did  not  comply  with  the  requirements  of  the  pre- 
emption law.  But  the  validity  of  said  filing  can  not  be  called  in  question 
by  said  company.  It  wa-s  a  live  filing  at  the  date  of  the  withdrawal 
upon  the  filing  of  the  first  map  of  general  route  and  hence  served  to  ex- 
cept the  land  from  the  operation  of  said  withdrawal.  Malone  v.  Union 
Pac  E'y  Co.  (7  L.  D.,  13).  The  company  having  filed  one  map  of  gen- 
eral route  could  not  legally  file  another  amended  map  of  general  route 
and  the  withdrawal  thereunder  was  without  legal  sanction.  Northern 
Pac.  R.  R.  Co.  V.  Miller  (7  L.  D.,  100). 

The  question  then  arises  what  was  the  condition  of  the  land  at  the 
date  of  the  definite  location  of  the  road  May  29,  1884. 

The  evidence  relative  to  the  status  of  said  laud  at  the  date  of  the 
definite  location  is  not  satisfactory.  That  the  land  was  fenced  is  not 
denied,  but  it  is  urged  that  the  occupancy  was  under  a  claim  from  the 
railroad  company.  On  December  10, 1887,  your  office  transmitted  the 
application  of  Pierre  Laurendeau  to  be  permitted  to  file  for  said  land 
and  to  intervene  as  a  contestant.  In  his  application,  Laurendeau 
swears  that  he  is  a  duly  qualified  preemptor ;  that  he  is  the  same 
Pierre  Laurendeau  who  tendered  at  said  office  his  filing  for  said  land  on 
May  22,  1885,  whicfi  was  rejected  by  the  local  officers  on  account  of  the 
claim  of  said  company ;  that  in  the  year  1883,  and  long  prior  thereto, 
said  land  was  helu  by  one  Charles  A.  Wilcox,  as  railroad  land,  under  a 
filing  made  by  said  Wilcox  with  the  general  agent  of  the  Northern 
Pacific  B.  B.  Co.;  that  said- Wilson  enclosed  said  land  and  cultivated 
the  same  until  about  the  month  of  February,  1883,  when  he  transferred 
his  right  to  the  same  as  railroad  land  to  one  John  L.  Amlin  who  held 
said  land  from  the  month  of  February,  1883,  until  the  month  of  Febru- 
ary, 1884,  when  he  sold  the  land  to  said  applicant  for  the  sum  of  one 
thousand  dollars;  that  at  the  time  affiant  purchased  said  land  it  was 
enclosed  by  a  good  fence  with  other  "deeded  lands"  or  lands  upon 
which  final  certificates  had  been  issued ;  that  a  large  portion  of  said 
land  had  been  seeded  to  timothy  by  the  grantors  of  said  affiant ;  that 
si^id  applicant  caased  other  portioqs  of  said  land  to  be  seeded  and 
14639— yoi,  10 19 
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placed  valuable  improvements  thereon;  that  lie  continued  to  hold  said 
land  in  the  quiet  and  peaceable  possession  thereof  until  he  was  dis- 
turbed by  said  Fugelli;  that  on  or  about  May  5,  1885,  said  Fngelli 
broke  through  the  affiant's  enclosure  and  forcibly  took  possession  of  said 
land  and  has  ever  since  held  possession  thereof;  that  said  Fugelli  has 
repelled  said  affiant  from  going  upon  said  land  and  has  threatened  to 
shoot  the  affiant  if  he  should  go  upon  the  land.  Said  Laurendeau  there- 
fore asks  that  a  hearing  be  ordered  to  determine  his  rights  in  the  prei9- 
ises.  Inasmuch  as  the  evidence  does  not  satisfactorily  show  the  status 
of  said  land  at  the  date  of  the  definite  location  of  the  company's  road, 
and  in  view  of  the  allegations  set  forth  in  the  application  of  Laurendeau 
I  have  to  direct  that  you  cause  a  hearing  to  be  had  after  due  notice  to 
all  parties  to  determine  the  status  of  the  land  at  the  date  of  the  definite 
location  of  the  road  and  also  the  facts  concerning  the  settlement  and 
possession  of  said  Laurendeau  and  said  Fugelli.  Upon  receipt  of  the 
testimony  taken  at  said  hearing  together  with  the  opinion  of  the  local 
officers  thereon  your  office  will  re-adjudicate  the  case. 
The  decision  of  your  office  is  modified  accordingly. 


BAIL.ROAI>  GRANT-SETTI.EMBNT  CL.AIM. 
NORTHEEN  PAOIFIO  R.  B.  Oo.  V.  KERRY. 

The  claim  of  a  qualified  settler,  based  on  residence,  possession,  and  cnltivation  ex. 
isting  at  date  of  definite  location,  excepts  the  land  included  therein  from  the 
operation  of  the  grant,  and  the  subsequent  abandonment  of  such  claim  does  not 
affect  the  status  of  the  land  under  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  OfficCj  March  4, 

1890. 

June  7, 1886,  Nancy  E.  Kerry  made  application  to  enter,  under  the 
homestead  law,  the  E.  i  of  the  SE.  i  of  Sec.  2,  and  the  W.  J  of  the  S  W. 
i  of  Sec.  1,  T.  27  N.,  R.  36  E.,  Spokane  Falls  land  district,  Washington. 

The  described  tract  of  land  is  within  the  granted  limits  of  the  l^orth- 
ern  Pacific  Railroad  Company  (act  of  July  2, 1864, 13  Stat.,  365),  and 
the  township  plat  of  survey  for  said  township  was  filed  in  the  local  land 
office  March  11, 1885. 

The  right  of  said  company  to  the  lands  granted  to  it  attached  on  the 
definite  location  of  its  main  line  of  road,  October  4,  1880,  and  it  claims 
the  eighty  above  described  in  section  one,  by  virtue  of  its  said  grant 
and  definite  location.  Mrs.  Kerry  claims  that  the  eighty  in  dispute 
was  not  granted  to  said  company,  because,  at  the  time  the  company's 
right  attached  to  the  lands  granted,  said  eighty  was  not  ^^  free  from 
pre-emption  or  other  claims  or  rights,"  but,  on  the  contrary,  was  pos- 
sessed and  held  under  a  valid  settlement  claim,  and  therefore  was  and 
is  excepted  from  the  company's  grant. 
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A  hearing  was  had  herein  before  the  local  land  officers  September  6 
1886,  and  a  farther  hearing  April  15, 1887,  at  which  hearings  the  parties 
in  interest  were  represented  by  their  respective  attorneys.  The  loca- 
offleers  found,  that  the  evidence  did  ^^  not  show  that  there  was  a  settle 
roent  on  the  land  at  the  date  the  grant  attached,"  and  decided  in  favor 
of  the  railroad  company. 

On  appeal,  yoar  office,  on  Jannary  27, 1888,  found  that  in  July,  1880, 
one  John  E.  Keener  procured  a  private  survey  of  the  described  one 
hundred  and  sixty  acre  tract  and  made  certain  improvements  thereon : 
that  in  September  following  he  sold  these  improvements  to  J.  B.  Clin- 
ton ;  that  Clinton  took  immediate  possession,  and  that  his  claim  to  said 
tract  was  an  existing  and  valid  claim  on  October  4,  1880.  And,  there- 
fore, your  office  held  that  the  tract  in  controversy  was,  when  applied 
for,  June  7, 1886,  subject  to  homestead  entry,  and  rejected  the  com- 
pany's claim  thereto. 

On  appeal  from  this  decision,  the  company,  by  its  attorney,  assigns 
the  following  errors,  to  wit: 

1.  Error  to  hold  that  a  valid  claim  exiated  to  the  tract  in  dispate  October  4,  1880, 
and  that  it  was  sabject  to  entry  when  applied  for. 

2.  Error  not  to  have  ruled  that  this  land  was  subject  to  the  grant  October  4,  1880, 
when  map  of  definite  location  was  filed. 

3.  Error  in  rejecting  the  claim  of  the  company,  and  in  not  rejecting  that  of  Mrs. 
Kerry. 

In  argument  on  behalf  of  the  company,  it  is  insisted  that  your  office 
erred  in  finding,  as  a  matter  of  fact,  that  the  land  in  dispute  was  oc- 
cupied by  a  bona  fide  settler  at  the  date  of  the  definite  location  of  its 
road;  and  that  if  the  fact  as  found  by  your  office  be  admitted,  there  is 
eiTor  in  the  application  of  the  law  to  such  fact.  That  ^^the  'claims  or 
rights 'excepted  from  the  grant  are  such  as  had  been  recorded,  or  which 
should  subsequently  be  recorded  in  accordance  with  law  based  upon  a 
prior  settlement ;  ^  and  that,  ^' A  mere  occupation  never  ripened  into  an 
entry,  but  on  the  contrary  abandoned  by  the  individual  without  ever 
asserting  in  legal  manner  a  claim  or  right,  does  not  except  the  land  from 
the  grant,  and  a  third  party  can  not  upon  such  occupancy  build  a  right 
to  enter.'' 

On  a  careful  consideration  of  the  evidence  taken  at  the  hearing  had 
herein,  I  find  the  following  facts  to  be  satisfactorily  proven,  to  wit: 

In  July,  1880,  John  D.  Keener  had  theland  in  controversy  surveyed — 
a  private  survey — for  his  son-in-law,  and  plowed  and  planted  a  portion 
of  it  in  potatoes ;  the  lines  of  this  survey' were  changed  but  slightly  by 
the  government  survey  subsequently  made;  John  E.  Keener,  a  son  of 
said  John  D.,  being  fully  authorized  by  his  father  to  do  so,  sold  said 
improvements — and  such  claim  as  was  set  up  to  said  tract — to  J.  B. 
Clinton,  about  the  last  of  September,  1880 ;  Clinton  thereupon  took 
I)osses.sion  of  said  tract,  and  soon  afterwards  built  a  cabin  on  what 
prov^  to  be,  as  shown  by  the  subsequent  government  survey,  the  E. 
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i  of  the  SE.  }  of  said  eection  2,  bat  so  near  the  line  dividing  sections 
1  and  2,  that  his  yard  fence  extended  over  on  the  land  in  controversy; 
Clinton  was  at  the  time  qaalified  to  make  pre-emption  or  homestead 
settlement,  and  he  resided  continnonsly  on  the  nnsnrveyed  tract  on 
which  he  settled  for  more  than  two  years  thereafter,  breaking  and 
fencing  portions  of  it;  in  November,  1882,  Clinton  sold  his  posses- 
sory right  and  improvements  to  Mrs.  Nancy  E.  Kerry's  husband,  who 
thereupon  moved  on  the  land  with  his  family,  and  resided  there  con- 
tinuously up  to  the  time  of  his  death,  in  September,  1883;  since  her 
husband's  death,  Mrs.  Kerry  has  built  a  new  house  and  has  lived  con- 
tinuously  on  the  tract  for  which  she  applies  to  make  homestead  entry, 
her  house  being  in  section  2,  and  about  one  hundred  and  fifty  yards  from 
where  Clinton  built  in  1880.  Nearly  all  of  said  tract  is  fenced,  fifty 
acres  of  it  is  in  cultivation — from  fifteen  to  twenty  aci^^  of  which  are 
on  the  tract  in  dispute— and  her  improvements  are  valued  at  not  less 
than  one  thousand  dollars. 

It  is  clear  that  no  settlement  right  attached  to  the  land  in  contro- 
versy by  reason  of  any  act  of  settlement  performed  by  Keener,  and 
none  of  the  witnesses  can  testify  to  the  exact  date  of  Clinton's  settle- 
ment. The  witness  Frans,  in  his  examination  in  chief,  says  thatKoener 
sold  to  Clinton  in  September,  1880,  to  the  best  of  his  recollection,  and 
that  on  purchasing,  Clinton  took  immediate  possession  of  the  land. 
On  cross-examination,  he  says  Clinton  commenced  to  build  his  house  in 
September,  1880. 

At  the  hearing  it  was  stipulated  by  the  attorneys  of  the  respective 
parties  that  the  testimony  of  J.  D.  Sutherlin  and  Mrs.  Kerry  might  be 
taken  in  the  form  of  an  afiSdavit  corroborative  of  the  testimony  of 
Frans,  and  their  testimony  was  accordingly  so  taken,  each  of  them 
swearing  that  the  testimony  given  by  Frans  "is  in  each  and  every 
particular  true." 

Witness  John  D.  Keener,  aged  sixty-four,  testifying  in  relation  to 
the  sale  to  Clinton,  says : 

My  son-in-law  declining  to  make  a  home  on  this  land,  I  asked  my  son  John  £. 
Keener  to  sell  the  location,  as  I  was  going  to  Waila  Walla  at  the  time.    He  did 

sell  it  to  Jim  Clinton.    This  wns  about  the  last  of  September,  1880 I 

am  not  able  to  give  the  date  when  Clinton  went  on  the  land.  He  went  on  when 
I  was  gone  to  Walla  Walla.  I  got  back  from  Walla  Walla  in  December,  1880. 
When  I  got  back  Clinton  was  on  the  place  and  had  a  cabin  building  on  the  land 
and  was  living  in  the  cabin. 

On  cross-examination  by  the  attorney  for  the  company,  and  in  answer 
to  the  question,  "  At  what  time  did  Mr.  Clinton  buy  from  your  son 
the  land  in  controversy?  Do  you  kuowf  the  witness  answered, 
"  No,  I  was  in  Walla  Walla,  and  do  not  know  the  ex^ict  date.'' 

From  this  testimony  the  local  officers  inferred  that  Keener  went  to 
Walla  Walla  the  last  of  September,  1880,  and  as  the  grant  attached 
October  4, 1880,  they  say,  **it  appears  to  be  more  than  probable  that 
the  grant  bad  attached  prior  to  Clinton's  settlement.    In  any  event^ 
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it  is  Dot  shown  that  there  was  a  settlement  on  the  land  at  the  date 
the  grant  attached.''  Where  the  witness  says,  *'  This  was  about  the 
last  of  September,  1880,"  the  pronoun  ^' this"  refers  more  naturally  to 
the  fact  stated  in  the  sentence  immediately  preceding  it,  to  wit,  '^  He 
did  sell  it  to  Jim  Clinton,"  than  to  what  is  stated  by  the  witness 
further  back  in  the  sentence  preceding  the  one  just  quoted. 

In  addition  to  this,  the  Department  agrees  with  your  office  in  finding 
that  the  evidence  elicited  at  the  first  hearing,  in  the  absence  of  con- 
tradictory testimony,  shows  that  Clinton's  said  purchase  was  made 
in  September,  1880,  that  he  immediately  went  into  possession,  and  the 
same  month  commenced  to  build  his  cabin.  It  is  satisfactorily  shown 
that  Clinton  possessed  the  qualifications  of  a  settler  on  the  public 
lands;  that  he  was  engaged  in  the  business  of  dairying  where  he 
settled,  was  in  the  actual  possession  of  a  part  of  the  tract  in  contro- 
versy, had  about  twenty  acres  under  cultivation  on  the  tract  which 
is  now  iu  section  2,  and  that  he  resided  continuously  for  more  than 
two  years  on  the  unsurveyed  land,  where  he  established  his  home. 

These  facts  satisfactorily  show,  as  found  by  your  office,  **  that  a  valid 
claim  existed  to  the  tract  (in  controversy)  on  October  4,  1880."  But 
this  settlement  claim,  established  by  two  years'  occu[)ancy,  was  never 
recorded.  It "  never  ripened  into  an  entry,"  or  filing.  On  the  con- 
trary, Clinton,  when  he  sold  his  improvements  and  possessory  right  to 
Kerry,  abandoned  all  right  to  file  for  or  enter  said  land.  Therefore — 
it  is  insisted  by  the  company — Clinton's  claim,  even  though  a  valid  and 
subsisting  claim  at  the  date  of  the  definite  location  of  its  road,  <^  did 
not  except  the  land  from  the  grant." 

It  is  insisted  that  ^<  a  third  party  can  not,  upon  such  occupancy,  build 
a  right  to  enter."  This  point  has  been  made  repeatedly  in  cases  like 
the  one  under  consideration,  and  the  question  raised  by  it  is  now  well 
settled.  If  appellant's  right  did  not  attach  to  the  particular  tract  in 
controversy  on  October  4,  1880,  no  right,  by  virtue  of  its  grant,  can 
afterwards  attach  thereto,  because  its  grant  being  a  present  grant  took 
effect  on  the  odd  nnmbei*ed  sections  within  the  granted  limits  instantly 
on  the  filing  of  its  map  of  definite  location,  and  the  power  of  the  grant 
was  then  exhausted.  The  company's  title  was  not  held  in  suspension, 
or  abeyance,  awaiting  the  possible  default  of  a  bona  fide  settler^  and, 
therefore,  the  fact  that  Clinton  in  November,  1882,  abandoned  all  right 
to  perfect  his  claim  to  said  tract,  in  no  manner  affected  appellant's 
rights*  Perkins  v.  Central  Pacific  E.  E.  Co.,  1  L.  D.,  336 ;  Emmerson 
V.  Central  Pacific  E.  E.  Co.,  3  ib,  117  and  271 ;  Texas  Pacific  E.  E.  Co. 
V.  Gray,  ib.,  253;  Griffin  v.  Central  Pacific  E.  E.  Co.,  6  ib.,  12;  Eamage 
V.  Central  Pacific  E.  E.  Co.,  ib.,  274. 

The  foregoing  are  a  few  only  of  the  numerous  decisions  of  the  De- 
partment enunciating  the  same  doctrine. 

Discovering  no  error  in  the  decision  of  your  office,  either  in  the  find- 
ing of  facts,  or  in  the  application  of  the  law  to  the  facts  found,  the  same 
is  affirmed. 


294  DECISIONS   RELATING   TO   THE   PUBLIC    LANDS. 

AFFIDAVIT  OP  CONTEST- NOTICE-RESIDENCE. 

Green  v.  Berdan. 

Where  the  affidavit  of  contest  charges  abandonment  and  change  of  residence,  and 
the  notice  cites  the  en  try  man  to  respond  to  the  charge  of  abandonment  the  vaii- 
anco  is  not  such  as  to  prejndice  the  right  of  the  claimant. 

Actual  residence  is  an  essential  prerequisite  to  the  acquisition  of  title  under  the  home- 
stead law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  O^ce,  March  11,  1890. 

I  have  considered  the  appeal  of  Eacbel  0.  Berdan  from  your  office 
decision  of  October  20,  1888,  holding  for  cancellation  appellant's  home- 
stead entry,  No.  10,719,  made  April  15, 1884,  for  the  SE.  J  of  Sec.  19, 
T.  116  K,  B.  59  W.,  Watertown,  Dakota,  and  thus  affirming  the  action 
of  the  register  and  receiver  of  said  district  in  relation  to  the  same  case. 

Contestant  herein  Hied  his  affidavit  December  29, 1885,  alleging  that 
claimant  ^'  has  wholly  abandoned  said  tract  and  changed  her  resi- 
dence therefrom  for  more  than  six  months  since  making  said  entry  and 
next  prior  to  date  herein." 

On  Jnne  8,  1886,  the  register  and  receiver  issned  notice  summoning 
claimant  to  appear  at  their  office  Febrnary  26, 1886,  ^'  to  respond  and 
fnrnish  testimony  concerning  said  alleged  abandonment."  This  notice 
was  served  on  claimant,  January  14,  1886. 

Prior  to  taking  testimony  and  during  the  progress  of  the  contest, 
attorneys  for  appellant  objected  to  any  evidence  being  given  tending 
to  show  that  claimant  had  "  changed  her  residence,"  for  the  reason  that 
the  notice  only  called  for  testimony  concerning  '^  abandonment ;"  and  one 
of  the  errors  complained  of,  and  lengthily  and  rather  adroitly  discussed, 
is  that  you  held  that  the  variance  between  the  affidavit  of  contest  and 
the  notice  issued  in  pursuance  thereof  was  "  technical  merely  "—citing 
Shinues  v.  Bates  (4  L.  D.,  425),  which  seems  to  sustain  appellant's  posi- 
tion. 

The  affidavit  of  contest  was  made  on  form  4-072,  and  the  body  of  the 
affidavit,  except  as  to  the  names  of  the  parties  and  the  description  of 
the  land,  is  printed  ]  the  compound  predicate,  '<  has  wholly  abandoned 
said  tract  and  changed residence  therefrom,"  being  the  usual  allega- 
tion of  abandonment.  One  of  the  ways  to  abandon  a  homestead  is  to 
change  one's  residence  therefrom ;  indeed,  it  is  the  usual  way,  and  the 
evidence  necessary  to  prove  that  claimant  had  not  ^'  abandoned  "  her 
homestead  was  certainly  sufficient  to  show  she  had  not  changed  her 
^< residence  therefrom;"  hence,  she  could  not  say  she  was  unprepared 
under  the  notice  to  prove  she  had  not  changed  her  residence,  if  she  was 
prepared  under  such  notice  to  prove  she  had  not  ^*  abandoned."  I  can 
not,  therefore,  agree  that  you  committed  any  error  in  holding  such 
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supposed  variation  as  rather  technical;  and  the  several  cases  cited  by 
appellant,  in  justification  of  the  position  assumed  as  to  variance  between 
declaration  and  writ,  or  affidavit  and  notice,  are  not  analogous  to  the 
present  case,  but  show  distinct  and  well  defined  *^  variance  ^  between 
affidavit  and  notice.  In  the  present  case  there  is  no  such  variance — 
only  different  modes  of  expressing  the  same  general  idea. 

I  have  carefully  read  the  testimony  in  this  case.  Appellant,  Green, 
filed  his  affidavit  of  contest  a  little  over  twenty  months  after  the  entry 
of  Berdan.  In  this  time  twenty  acres  had  been  broken,  and  all  wit- 
nesses say  that  the  land  was  in  good  condition  and  regularly  cropped. 
Prior  to  the  entry,  there  was  on  the  land  a  small  sod  shanty,  with  a  flat 
board  roof.  The  evidence  shows  that  claimant  stayed  in  this  shanty  at 
least  one  night  in  September,  1883— prior  to  her  entry.  Id  the  spring 
of  1884  there  was  placed  on  the  land  a  frame  house,  covered  with 
shingles,  sided  with  drop-siding,  was  floored  and  had  a  double  roof; 
it  was  about  fourteen  by  sixteen  feet,  and  about  eight  feet  high.  A 
heavy  wind  storm,  about  June  20, 1885,  blew  this  building  down,  and  a 
part  of  the  debris  was  used  in  the  construction  of  another  building  of 
near  the  same  size,  erected  in  the  fall  of  1885 ;  boards,  placed  horizon- 
tally, made  the  siding ;  the  roof  was  made  of  shingles ;  tarred  paper  was 
used  for  covering  the  siding.    This  house  is  the  present  dwelling  house. 

The  evidence  shows  that  claimant  improved  the  land,  in  the  manner 
aforesaid,  but  it  fails  to  show  that  claimant  ever  established  an  actual 
bona  fide  residence  on  the  claim,  with  intent  of  making  it  her  home  to 
the  exclusion  of  a  home  elsewhere.  She  is  an  unmarried  woman,  and 
lived  with  her  father,  a  short  distance  from  the  claim ;  and  the  evidence 
shows  this  was  her  real  home,  and  from  there  she  only  made  occasional 
visits  to  her  homestead.  The  evidence  shows  she  assisted  in  building 
the  houses  and  harvesting  the  crops.  In  respect  to  improvements,  they 
were,  perhaps,  ample.  But  this  does  not  fill  the  legal  requirements. 
Claimant's  evidence,  which  is  the  basis  of  this  decision,  shows  that  her 
home  was  with  her  father ;  her  several  visits  to  the  land  to  keep  alive 
the  fiction  of  residence,  do  not  constitute  a  compliance  with  the  law. 

All  the  facts  and  circumstances  in  this  case,  in  respect  to  residence, 
are  inconsistent  with  good  faith.  This  case  is  similar  in  some  respects 
to  Strawn  v.  Maher  (4  L.  D.,  235) ;  also  Spalding  v.  Golfer  (8  L.  D.,  615). 
However  great  the  improvements  may  be,  actual  residence  on  the  land 
is  a  prerequisite  to  entitle  one  to  the  public  lands.  In  this  case  there 
was  no  such  residence  established,  but  mere  visitations  to  the  place. 

In  view  of  the  above  circumstances,  your  said  office  decision  is  af- 
firmed, and  the  said  entry  canceled. 
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PINAL  PROOF  PROCEEDINGS-EQUITABLE  ADJUDICATION. 

William  K.  Beck. 

An  entry  may  be  referred  to  the  board  of  equitable  adj ad i cation  nnder  rnle  9  of  tfao 
rogalations  of  July  17,  1889,  where  the  testimony  of  the  witno&scR  was  taken  ou 
a  day,  and  before  an  officer,  not  named  in  the  notice,  but  was  submitted,  to- 
gether with  the  testimony  of  the  claimant,  at  the  proper  time  and  before  the 
officer  designated. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Ojffice,  March  11,  1890. 

I  have  considered  tbe  appeal^of  William  K.  Beck  from  your  office  de- 
cision of  May  15,  1888,  regarding  Osage  entry  No.  2323  for  the  S.  E.  | 
N.  B.  i,  K  i  S.  E.  i  and  N.  E.  J  S.  W.  J,  Sec.  20,  T.  27  S.,  R.  16  E.,  In- 
dependence,  Kansas,  in  which  you  require  claimant 

to  make  new  publication  and  to  furnish  the  testimony  of  two  witnesses  mentioned 
therein  for  the  reason  that  the  testimony  of  his  witnesses  in  his  proof  was  taken  on  a 
day  and  before  an  officer  not  mentioned  in  his  published  notice. 

I  find  that  on  the  filing  of  the  notice  of  intention  to  make  final  proof, 
the  register  of  said  district  designated  said  proof  to  be  made  before  the 
probate  judge  at  Fredonia,  Kansas,  on  Thursday  May  8, 1884,  and  that 
on  May  7,  the  day  next  before  that  fixed  in  the  notice,  claimant's  two 
witnesses  made  their  affidavits  before  one  Henry  Pearman,  a  notary  pub- 
lic; on  May  8,  the  day  advertised  for  making  said  proof,  claimant  ap- 
peared himself  before  the  probate  judge  and  made  his  own  affidavit  and 
presented  the  proof  of  his  two  witnesses,  taken  the  day  before.  The 
proof  appeared  to  be  ample  in  extent  and  regular  in  form,  and  ou  May 
7,  1885,  claimant  having  paid  in  full  for  the  lands, received  the  register's 
final  certificate.  It  tbus  appearing  that  the  claimant  went  in  person 
and  made  his  own  affidavit  on  the  day  as  advertised,  and  at  the  same 
time  presented  the  said  affidavits  of  his  two  witnesses  taken  the  day 
before,  adverse  claimants,  if  any,  had  ample  oi)portunity  to  be  heard. 

Rule  9  of  the  circular  of  July  17,  1889  (9  L.  D.,  123),  is  as  follows: 

Where  final  proof  has  been  accepted  by  the  local  office  prior  to  the  promulgation 
of  said  circular  of  February  19,  1887,  if  in  all  other  respects  satisfactory,  except  that 
it  was  not  taken  as  advertised,  the  cases  may  be  submitted  to  the  board  of  equitable 
adjudication  for  its  consideration. 

There  is  no  adverse  claim,  and  I  deem  this  case  as  one  coming  under 
said  rule  9,  and,  accordingly,  direct  that  it  be  submitted  to  the  board  of 
equitable  adjudication. 
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TIMBER  CULTURE  CONTEST— HOMESTEAD  ENTRY. 

Ewoa  V.  EouBKE. 

If  the  snccesaful  contestant  of  a  timber  culture  entry  does  not  exercise  bis  preference 
ri^bty  the  land  becomes  subject  to  appropriation  by  any  qualified  person. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  11,  1890. 

I  have  coDsidered  the  appeal  of  contestant,  Ewing,  from  your  office 
decision  of  September  17, 1888,  dismissing  his  protest  against  appellee, 
Eoarke,  on  the  tatter's  homestead  entry,  !No.  2963,  on  the  S.  J  I^ W.  J 
and  N.  i  SW.  i,  Sec.  2,  T.  2  N.,  R.  32  E.,  La  Grande,  Oregon. 

Bourke's  entry  was  made  November  24, 1884.  He  established  a  resi- 
dence on  said  land  February  5, 1885,  and  the  evidence,  which  is  very  vo- 
luminous, and  which  I  have  carefully  examined,  shows  conclusively  that 
Bourke  continuously  resided  on  said  land  from  the  date  of  establishing 
his  residence  until  the  contest,  and  that  in  the  interim  he  had  placed 
valuable  improvements,  estimated  at  $2,000,  upon  the  land,  his  improve- 
ments being  not  only  substantial,  but  in  good  taste,  and  surpassing  the 
onlinary  improvements  of  other  farmers  in  the  vicinity.  As  to  resi- 
dence and  improvements  ample  good  faith  is  shown. 

Contestant  alleges  claimant's  first  entry  to  have  been  accomplished 
by  trespass ;  but  I  can  not  agree  that  the  proof  sustains  the  charge. 
I  see  nothing  irregular  in  the  entry.  Ewing  had  attempted  to  obtain 
title  to  this  land  under  the  timber-culture  laws,  and  on  a  contest  his 
entry  appears  to  have  been  canceled.  The  successful  contestant  in 
Swing's  cancellation  seems  not  to  have  exercised  his  preference  right, 
and  the  land  became  subject  to  entry  by  any  other  qualified  entryman. 
Bourke  exercised  a  legal  right  in  his  entry ;  his  bona  fides  is  apparent, 
and  I  find  no  error  in  your  said  office  decision,  which  is  affirmed.  The 
contest  will  be  accordingly  dismissed. 


CONTEST— SUSPENDED  ENTRY— DEFECTIVE  SURVEY. 

John  Buobxey. 

A  contest,  based  oa  a  charge  of  nou-conipliance  with  law  in  the  matter  of  residence 
and  improvements,  should  not  be  entertained  where  a  homestead  entry  is  sus- 
pended on  account  of  a  defective  survey.  / 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  11,  1890. 

I  have  considered  the  case  of  John  Buckley  on  his  appeal  from  your 
office  decision  of  August  8,  1888,  rejecting  liis  application  to  contest 
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the  homestead  ©utry  of  Glaus  Tideuckan  for  S.  J  SB.  J,  Sec.  0,  auil  W.  J, 
NB.  J,  Sec.  7,  T.  1  N.,  R.  4  B.,  Humboldt,  California. 

The  reason  assigned  by  your  office  for  refusing  to  allow  said  contest 
to  proceed  is  that  under  the  decision  of  this  Department  of  February 
15, 1888,  the  same  can  not  be  entertained  as  all  entries,  filings,  and  loca- 
tions have  been  suspended  in  the  said  township  1  N.,  B.  4  B.,  on  accoant 
of  the  survey  of  said  township  having  been  so  imperfectly  and  irregn- 
larl3'  made  '^  as  to  be  practically  worthless  for  the  purpose  of  disposing 
of  the  land." 

It  appears  from  the  record  that  by  your  office  letter  of  February  10, 
1886,  based  upon  the  report  of  John  B.  Tread  well  special  agent  of  the 
Land  Department,  all  entries,  filings  and  locations  were  suspended  in 
said  township  pending  a  resurvey  thereof. 

The  record  shows  that  on  July  11, 1887,  0.  H.  Olmstead  and  a  nnm- 
ber  of  others,  who  had  made  homestead  entries  and  filings  in  a  township 
in  which  entries  had  been  suspended  on  account  of  defective  and  irregu- 
lar surveys,  and  against  whose  entries  contests  had  been  commenced, 
presented  to  this  Department  a  petition,  alleging  that  on  account  of  the 
great  changes  which  were  likely  to  be  made  in  the  location  of  the  lines 
in  said  township,  they  felt  reluctant  to  make  further  improvement  for  fear 
they  might  be  lost  upon  survey,  and  that  as  they  could  not  improve 
they  had  been  compelled  to  temporarily  remove  from  said  lands  in  order 
to  earn  a  living  for  their  families. 

In  your  office  letter  transmitting  said  petition  you  recommended  that 
the  local  officers  at  Humboldt  be  directed  ^^  to  take  no  action  upon  con- 
tests against  homestead  and  preemption  entries  situated  in  those  town- 
ships, where  the  allegations  are  simply  failure  to  comply  with  the  law 
as  regards  residence  and  improvements,  until  the  surveys  have  been 
corrected  or  the  suspension  removed,"  and  this  Department  in  a  letter 
of  February  15, 1888,  directed  to  your  office,  after  quoting  said  recom- 
mendation said,  '^  I  concur  in  said  recommendation  and  yon  will  so 
direct  said  officers." 

The  affidavit  of  coo  test  presented  in  the  case  at  bar  is  based  wholly 
upon  the  alleged  failure  of  entryman  to  comply  with  the  law  in  regard 
to  residence,  and  the  facts  are  similar  in  all  material  respects  to  those 
in  the  said  Olmstead  petition. 

Your  said  decision  is  accordingly  affirmed. 
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EQUITABLE  ADJUDICATIOX— INSTRUCTIONS. 

Entries  submitted  for  equitable  action  should  be  placed  under  tbe  rule  appropriate 
thereto.  In  the  event  that  no  rule  is  applicable  to  a  particular  entry  it  should  be 
submitted  as  '' special/'  'with  a  letter  of  explanation. 

In  submitting  an  entry  under  the  authority  of  a  departmental  decision,  the  au- 
thority may  be  noted,  but  the  appropriate  rule  should  be  stated,  or  the  entry 
placed  under  the  special  provision. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  March  13,  1890. 

I  enclose  copy  of  correspondeDce,  between  tbe  Attorney  General  and 
m^'self,  with  respect  to  the  sabmission  of  suspended  entries  to  the 
board  of  equitable  adjadication,  for  yonr  fature  guidance. 

You  will  learn  therefrom  that  hereafter  entries  must  be  submitted 
under  the  appropriate  rules,  or,  in  event  that  no  rule  applies  to  a  par- 
ticular entry,  it  should  be  submitted  as  '^  special "  with  a  letter  of  ex- 
planation. This  ruling  does  not  conflict  with  any  decision  of  the  De- 
partment that  may  have  been  made,  or  that  may  hereafter  be  made,  in 
disposing  of  cases  on  appeal,  nor  with  the  rules  governing  action  on 
final  proofs.  In  submitting  a  suspended  entry  under  the  authority  of 
such  decisions  or  rules,  the  authority  should  be  noted  in  the  proper  way, 
but  the  rule  must  be  stated,  or  the  entry  must  come  under  the  special 
provision. 

In  other  words  the  decisions  or  rules  alluded  to,  simply  direct  or 
warrant  the  submission  of  certain  entries  to  the  board  under  a  rule 
specified,  or,  that  by  which  it  is  governed,  or  under  the  special  provision. 

The  sections  of  the  Be  vised  Statutes  and  the  rules  thereunder,  gov- 
eruing  action  on  entries  properly*  comiug  before  the  board,  are  few  in 
number,  are  easily  understood  and  must  be  adhered  to  without  devia- 
tion. If  it  is  found  that  the  rules,  from  any  cause,  are  not  comprehen- 
sive enough  to  apply  to  all  cases  of  suspended  entries  contemplated  by 
sections  2450-2457  Revised  Statutes,  you  will  prepare  and  submit  to 
the  board  such  modifications  thereof  as  will  meet  the  conditions  now 
existing. 

Attention  is  especially  directed  to  section  2457  Eevised  Statutes, 
which  specifies  the  character  of  entries  which  may  be  submitted  to  the 
board  as  those  ''  where  the  law  has  been  substantially  complied  with, 
and  the  error  or  informality  arose  from  ignorance,  accident  or  mistake 
which  is  satisfactorily  explained."  Entries  not  coming  under  this  pro- 
vision can  not  properly  be  submitted  to  the  board. 


Secretary  N^ohle  to  the  Attorney- General^  March  6, 1890. 

In  connection  with  the  action  of  the  board  of  equitable  adjudication 
on  the  8usx>ended  entries  submitted  to  it,  from  time  to  time,  by  the  Com- 
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inissioner  of  the  General  Land  Office,  I  have  the  honor  to  call  yonr  at- 
tention to  a  practice  initiated  nnder  the  last  administration^  by  a  former 
Commissioner,  which  it  appears  shoald  be  discontinaed.  I  refer  to  tbat 
of  submitting  suspended  entries  without  placing  them  nnder  the  appro- 
priate rules,  or  submitting  them  under  the  provision  for  special  cases. 
Such  entries  are  submitted  as  coming  nnder  certain  decisions  of  this 
Department,  covering  individual  cases,  on  appeal  firom  the  General 
Land  Office.  It  is  true  that  these  decisions  have  determined  that  the 
cases  in  which  they  are  rendered  are  proper  ones  for  confirmation  by 
the  board,  and  they  have  been  ordered  before  it  under  the  proper  rule 
in  most  instances.  The  Commissioner  is  not,  however,  justified  in 
adapting  these  decisions  to  any  cases,  other  than  those  on  which  they 
are  based.  They  were  not  intended  as  a  guide  for  the  submission  of 
similar  cases  to  the  board,  but  as  an  equitable  disposition  of  specific 
appeals.  In  themselves  considered  they  are  not  known  to  the  board, 
although  they  may  be  the  means  of  bringing  particular  cases  before  it 
under  a  given  rule.  Gases  are  therefore  submitted  in  error  when  placed 
under  decisions  rather  than  the  rules. 

The  board  is  governed  solely  by  rules  of  its  own  creation  and  those  it 
has  adopted  for  the  guidance  of  the  Commissioner  are  thirty  in  num- 
ber, with  a  provision  for  the  submission  of  cases  that  may  arise  and 
which  cannot  be'  brought  thereunder,  as  special  cases  accompanied 
by  letters  of  explanation. 

For  the  orderly  working  of  the  board  it  is  desirable  that  the  rales 
which  it  sanctions  be  as  few  and  as  comprehensive  as  a  spirit  of  justice 
and  equity  would  warrant.  It  is  not  competent  for  cases  to  be  submit- 
ted for  its  consideration  that  do  not  come  under  some  one  of  these  rules, 
or  under  the  special  provision.  Any  departure  therefrom  leads  to  com- 
plexity and  confusion  which  it  is  desirable  to  avoid. 

As  the  board  by  its  joint  action  has  heretofore  approved  cases  sub- 
mitted, as  stated  above,  it  seems  proper  that  the  instructions  to  the 
Commissioner  for  a  discontinuance  of  the  practice  alluded  to  shoald 
have  the  force  of  our  dual  action.  If  then  yon  CQincide  with  the  views 
I  have  expressed  and  will  so  apprise  me  at  as  early  a  date  as  is  practi- 
cable,  1  will  instruct  the  Commissioner  accordingly. 


Department  of  Justice, 
Wcuthinglon,  Z>.  C,  March  12, 1890. 
The  Secretary  of  the  Interior. 

Sir  :  In  reply  to  your  letter  of  the  6tli  instant,  I  have  the  honor  to  state  that  the 
plan  proposed  by  you  meets  with  my  approval.  I  am  entirely  in  accord  with  yoar 
views,  and  would  recommend  that  you  instruct  the  Commissioner  as  suggested  in 
your  letter. 

Very  respectfully, 

W.  H.  H.  MixxER, 

Attomejf  General, 
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VrSAX,  PBOOF  PROCEEDINGS-ACT  OF  MARCH  3,  1880. 

Frank  H.  Smith. 

Section  7,  act  of  March  2, 1889|  is  retroactive  in  its  effect,  and  legalizes  final  proof 
taken  within  ten  days  following  the  date  advertised,  in  pending  cases  where  un- 
avoidahle  delay  has  prevented  the  eutryman  from  making  proof  on  the  date  speci- 
fied. 

Mrst  AssiHant  Secretary  Chandler  to  the  CommmioiMr  of  tJie  General 

Land  Office,  March  12,  1890. 

Frank  H.  Smith  has  appealed  from  yoar  office  decisions  of  November 
3,  and  December  18, 1888,  reqairiug  new  notice  and  are-offering  of  his 
testimony,  in  the  case  of  his  pre-emption  cash  entry  for  the  SE.  ^  of  Sec. 
13,  T.  131,  R.  59,  Fargo  land  district.  North  Dakota. 

The  above  reqairement  is  made  upon  the  ground  that  the  printed 
notice  designated  March  18, 1884,  as  the  day  on  which  the  claimant's 
testimony  would  be  offered,  whereas  such  testimony  was  not  given  until 
March  25, 1884 — one  week  later. 

Whether  or  not  such  requirement  on  the  part  of  your  office  was  proper 
when  made  need  not  now  be  discussed,  in  view  of  the  seventh  section 
of  the  act  of  March  2, 1889  (25  Stat.,  854),  which  renders  valid 

The  taking  of  testimony  for  final  proof  within  ten  days  following  the  day  ad- 
vertised as  that  upon  which  final  proof  shaU  be  made,  in  cases  where  accident  or  nn. 
avoidable  delays  have  prevented  the  applicant  or  witnesses  from  making  such  proof 
on  the  date  specified. 

That  the  section  quoted  from  above  is  retroactive  in  its  operation  is 
Ahown  by  its  terms — which  are  that  it  shall  apply,  not  where  accident 
or  unavoidable  delays  "  shall  prevent,''  but  where  they  "  have  prevented  ^ 
the  making  of  proof  on  the  specified  date.  See  also  case  of  William 
Simrall  (8  L.  D.,  581),  and  Martin  Gleeson  (9  L.  D.,  283),  in  which  proof 
was  made  much  earlier  than  in  the  case  now  under  consideration. 

In  the  case  at  b;»r  it  does  not  affirmatively  appear  from  the  record 
why  the  delay  occurred.  But,  as  the  local  officers  accepted  the  proof, 
it  is  to  be  presumed  that  they  did  their  duty  (2  L.  D.,  465),  and  satis- 
fied themselves  that  there  was  justifiable  reason  for  the  delay. 

Yoar  office  decision  requiring  new  proof  on  the  ground  that  the  proof 
transmitted  was  not  taken  on  the  date  advertised  is  therefore  reversed. 
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TIMBER  CULTURE  CONTEST-INTERVENING  ENTRTMANT. 

Webb  v,  Loughbey  et  al.    (On  Review.) 

While  a  cont^38t  is  not  iQitiated  until  the  issaance  of  notice,  yet  the  contestant  by  fil- 
ing the  affidavit  of  contest  secures  for  himself  a  right  to  proceed  against  the  en- 
try that  can  not  be  defeated  by  a  subsequent  relinquishment. 

In  contest  proceedings  an  intervening  entryman  is  entitled  to  notice  of  any  action 
that  necessitates  the  cancellation  of  his  entry. 

In  case  of  a  contest,  based  on  a  charge  of  non-compliance  with  law,  an  intervening 
entryman,  claiming  under  a  relinquishment,  is  entitled  to  defend  as  against  said 
charge. 

An  entry  is  subject  to  contest  during  the  period  of  extension  provided  for  in  section 
2,  of  the  timber  culture  act. 

Secretary  Noble  to  the  Commissioner  of  the  Oe}ieral  Land  Office^  March  13, 

1890. 

I  have  considered  the  motion,  filed  by  the  attorney  for  Jos^  A. 
Peters,  for  review  of  departmental  decision  of  October  3,  18S9,  in  the 
case  of  George  W.  Webb  v.  William  Loughrey  and  said  Peters  (9  Ij.  D., 
440),  involving  the  right  to  the  B.  J  of  the  SE.  |,  the  NW.  \  of  the 
SE.  i  and  the  SW.  \  of  the  NE.  \  of  Sec.  6,  T.  11  S.,  B.  3  W.  S.  B.  M. 
Los  Angeles,  California  land  district. 

The  motion  filed  does  not  present  in  definite  specifications  of  error 
the  objections  to  the  decision  complained  of  as  shonld  be  done  in  all 
instances. 

One  objection  seems  to  be  that,  as  claimed  in  the  argument,  the  de- 
cision complained  of  changes  the  rule  heretofore  announced  and  ad- 
hered to  by  the  Department  that  a  contest  is  initiated  by  the  issuance 
and  service  of  notice  and  not  by  the  filing  of  the  contest  affidavit. 
That  the  decision  under  consideration  is  not  in  conflict  with  the  line  of 
decisions  referred  to,  is  apparent  and  it  should  not  be  necessary  to  call 
attention  to  the  distinction. 

While  a  contest  is  not  initiated  until  the  issuance  of  notice  yet  the 
contestant  by  filing  the  affidavit  secures  for  himself  a  right  to  proceed 
with  his  contest  that  cannot  be  defeated  by  the  execution  or  filing  by 
the  entryman  of  a  relinquishment  of  his  right  under  such  entry.  The 
decision  in  this  case  announced  no  new  rule,  but  followed  a  principle 
announced  in  former  decisions  as  shown  by  a  reading  of  the  cases  cited 
therein.  It  is  admitted  after  the  sweeping  statement  that  this  decision 
'^over  rules  all  former  decisions  of  the  Department  upon  the  questions 
at  issue"  that  it  is  possibly  in  accord  with  ^^a  possible  construction 
given  to  the  decisions  of  the  cases  of  Kurtz  v.  Summers  (7  L.  D.,  46), 
and  Soreusen  v,  Becker  (8  L.  D.,  357),  neither  of  which  are  in  harmony 
with  any  other  decision  of  the  Department."  A  careful  re-examination 
of  the  questions  involved  in  this  case,  and  of  the  authorities  cited  in 
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the  decisions  complaiDed  of  in  connection  with  those  cited  in  the  motion 
for  review  discloses  no  good  reason  for  a  condasion  upon  the  question 
of  law  involved  in  this  case,  different  from  that  heretofore  reached  as 
set  oat  in  the  decision  complained  of. 

It  is  farther  nrged  that  Peters  shoald  have  been  notified  at  the  hear- 
ing apon  the  charges  against  Longhrey's  entry.  It  is  true  that  Peters 
entry  having  gone  to  record  no  steps  necessitating  the  cancellation  of 
said  entry  shoald  have  been  taken  without  due  notice  to  him.  He  has 
BincCy  however,  intervened  in  the  case  and  entered  a  general  appear- 
ance therein  so  that  this  Department  had  full  jurisdiction  at  the  time 
the  decision  complained  of  was  rendered.  If,  however,  Peters  had  set 
forth  such  facts  as  would  negative  the  couclusion  that  Loughrey  had 
failed  to  comply  with  the  timber  culture  law,  he  might  properly  have 
been  afforded  an  opportunity  to  defend  against  the  cancellation  of  that 
entry.  This  he  has  not  done.  It  is  contended  that  Loughrey's  entry 
was  not  subject  to  contest  at  the  time  Webb  filed  his  affidavit  because, 
he,  Loughrey,  had  before  that  time  filed  an  application  as  provided  for 
by,  and  in  conformity  with  the  requirements  of  section  2,  of  the  act  of 
Jane  14, 1878  (20  Stat.,  113)  for  an  extension  of  time  for  one  year  to 
enable  him  to  replace  trees  or  seeds  planted  in  the  spring  of  1886.  It 
is  strongly  contended  that  during  the  period  of  the  extension  applied 
for  any  contest  was  premature  and  without  authority  of  law.  This 
contention  cannot,  however,  be  sustained.  In  the  case  of  Galbreath  v. 
Magnire  (9  L.  D.,  350),  wherein  the  question  as  to  the  effect  of  an  ap- 
plication, under  the  second  section  of  the  timber  culture  act,  for  an 
extension  of  time  was  under  consideration,  it  was  said — 

I  am  of  the  opinion  tbat  if  it  (the  affidavit  for  extension)  had  been  made  in  the 
best  of  good  faith,  and  an  extension  had  been  allowed  by  the  local  officers,  yet  the 
entry  wonld  be  neyer-the-less subject  to  contest  at  any  time  during  the  period  of  such 
extenifion. 

For  the  reasons  herein  set  forth  the  motion  for  review  must  be  and  is 
hereby  denied. 


SCHOOIi  liANDS    INDEMNITY  SEIiECTIONS. 

L.  B.  BiNEHABT. 

A  school  selection  resting  npon  a  basis  theretofore  employed  as  the  basis  of  a  former 
Belection  is  inyalid,  but  the  defect  may  be  cured  in  the  absence  of  an  adverse  claim, 
by  the  canceUation  or  relinquishment  of  the  first  selection. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March  13, 

1890. 

This  case  comes  before  the  Department  upon  the  appeal  of  L.  B.  Bine- 
hart,  claiming  as  grantee  of  the  State  of  Oregon  from  the  decision  of 
your  office  of  December  26, 1888,  holding  for  cancellation  school  indem- 
nity selections  embraced  in  list  15,  La  Gramle,  Oregon, 
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It  appears  from  the  record  that  the  deficiency  in  fractional  township 
17  S.,  R.  47  E.,  La  Grande  Oregon,  is  559.25  acres.  This  deficiency  was 
used  as  the  basis  for  the  selection  of  certain  tracts  aggregating  four  hun- 
dred aud  eighty  acres,  as  list  No.  8,  and  filed  in  the  local  office  Angost 
1, 1883.  On  December  11, 1886,  while  list  No.  8  remained  uncanceled, 
the  State  used  the  same  basis  for  the  selection  of  other  tracts  of  land 
in  list  No.  11.  On  September  23,  1887,  the  selections  in  list  No.  8  were 
canceled.  On  December  16,  1887,  while  the  selections  embraced  in  list 
No.  11  remained  uncanceled,  the  State  used  the  same  basis  in  making 
selection  of  certain  land  aggregating  three  hundred  and  twenty  acres 
as  list  15. 

On  February  2, 1888,  you  held  for  cancellation  the  selections  em- 
braced in  list  11,  upon  the  ground  that  they  were  made  while  other 
selections  made  upon  the  same  basis  (list  No.  8)  were  then  pending, 
and  that  this  deficit  could  not  be  used  as  a  basis  for  a  second  selection 
until  the  former  selection  had  been  canceled.  By  the  same  decision  the 
selections  made  per  list  No.  15  were  allowed  to  stand. 

A  motion  for  review  of  this  decision  was  filed  on  November  9, 1888, 
by  the  attorney  of  purchasers  from  the  State  of  lands  embraced  in  list 
No.  11,  stating  that  the  State  had  disposed  of  three  hundred  and  sixty 
acres  of  the  four  hundred  and  eighty  acres  embraced  in  said  list.  In 
passing  upon  said  motion  your  office  on  December  26, 1886,  held  that 
although  the  selections  in  list  No.  11  were  invalid  when  made  in  1886 
because  of  the  pending  selections  made  in  list  No.  8,  upon  the  same 
basis  '^  yet  upon  the  cancellation  of  the  prior  selections  the  latter  selec- 
tions became  valid."  The  decision  of  February  2, 1888,  holding  for  can- 
cellation the  selections  in  list  No.  II  was  revoked  and  the  selections  em- 
braced in  list  No.  15  were  held  for  cancellation  upon  the  ground  that 
they  are  far  in  excess  of  the  deficiency  on  which  they  are  based  and  are 
consequently  invalid. 

The  appellant  in  ihis  case  is  claiming  under  the  State,  and  as  the 
Department  only  recognizes  the  State  as  the  party  in  interest,  the  ap- 
pellant is  therefore  only  entitled  to  such  rights  as  the  State  itself  may 
claim. 

In  the  case  of  Barclay  et  aL,  v.  The  State  of  California  (6  L.  D.,  699), 
it  was  held  that  a  school  indemnity  selection  made  upon  a  basis  defect- 
ive in  part,  is  invalid  as  to  the  entire  selection.  In  this  case  part  of  the 
basis  for  the  selection  in  controversy  was  being  also  used  at  the  date 
of  the  selection  as  the  basis  for  another  selection.  The  Department 
held  that  the  entire  selection  was  invalid.  It  was  also  held  that  a  defect 
of  such  character  in  a  selection  may  be  cured  by  amendment  or  relin- 
quishment, but  the  right  of  the  State  in  such  case  takes  effect  only 
from  the  date  of  the  amendment  or  relinquishment.  But  in  that  case 
there  were  adverse  claimants  who  had  made  application  to  purchase 
certain  parts  of  the  land  embraced  in  said  selection,  while  the  defect  ex- 
isted and  the  Department  held  that  their  right  to  enter  any  part  of  said 
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selection  could  not  be  defeated  by  amendment  or  relinqaishment  made 
with  a  view  to  curing  said  defect. 

In  the  present  case  there  is  no  one  claiming  adversely  to  the  State, 
and  hence  the  State  could,  under  the  authority  cited,  have  relinquished 
the  first  selection  and  thereby  cured  the  defect  to  take  effect  from  the 
date  of  the  relinquishment.  The  cancellation  of  list  No.  8,  had  the 
same  effect  as  a  relinquishmeut,  aud  the  selections  embraced  in  list  No. 
11  became  valid  selections  from  that  date.  There  was  no  error  in  the 
decision  of  your  office  of  December  20,  1888,  revoking  the  decision  of 
February  2, 1888,  on  motion  for  review,  and  holding  that  the  selections 
embraced  in  list  No.  11  were  valid  selections. 

But  I  can  see  no  reason  for  holding  the  entire  selection  embraced  in 
list  15  for  cancellation.  It  is  true  th  at  ihis  list,  like  list  No.  11,  had  at 
the  date  of  selection  no  valid  basis.  The  defect  in  list  11  being  that  at 
the  date  of  selection  the  same  basis  was  being  used  as  the  basis  for  se- 
lections in  list  No.  8,  and  the  defect  in  list  No.  15,  being  that  at  the 
date  of  that  selection,  the  basis  was  also  being  used  for  selections  in 
list  No.  11.  But  if  there  are  no  adverse  claims  I  see  no  reason  why  the 
Stat.e  may  not  relinquish  all  of  said  selections  in  list  No.  15  except 
eighty  acres,  which  will  approximate  the  balance  due  to  compensate 
deficiencies  in  said  township  after  deducting  the  four  hundred  and 
eighty  acres  in  list  No.  11. 

It  is  alleged  by  counsel,  in  the  motion  for  review,  that  the  State  has 
disposed  of  three  hundred  and  sixty  acres  of  the  four  hundred  and 
eighty  acres  selected  in  list  No.  11,  and  it  is  alleged  by  Einehart  that 
he  is  the  purchaser  from  the  State  of  lands  embraced  in  selection  No. 
15.  If  the  State  desires  to  protect  her  grantees,  I  see  no  reason  why 
she  may  not  relinquish  both  of  said  selections,  and  file  a  new  list  em- 
bracing five  hundred  and  sixty  acres  from  both  lists,  if  there  are  no 
adverse  claims.  If  the  State  so  elects,  it  may  file  said  selections  within 
thirty  days  from  notice  of  this  decision,  otherwise  the  decision  of  your 
office  holding  the  selection  in  list  11  to  be  valid  is  affirmed,  and  that 
part  of  the  decision  holding  list  No.  15  for  cancellation  will  be  modified 
to  the  extent  of  allowing  the  State  to  relinquish  all  of  said  selection  in 
list  No.  15,  except  eighty  acres. 


Tbainer  V,  Stitzel. 

Motion  for  review  of  departmental  decision  rendered  October  23, 1888. 
7  L.  D.,  387,  denied  by  Secretary  Noble,  March  14, 1890. 
14639— VOL  10 ^20 
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BAILBOAD  GBANT-ACT  OF  APRIL  81,  1876. 

South  and  North  Alabama  B.  R.  Oo.  v.  Pannell. 

The  provisions  of  section  3,  aot  of  April  21,  1876,  do  not  extend  to  an  entry  made 
after  the  expiration  of  a  railroad  grant,  where  said  grant  is  revived,  and  the 
road  constructed  in  accordance  with  the  terms  of  the  reviving  act,  prior  to  the 
passage  of  the  act  of  1876. 

Secretary  Kohle  to  the  Oommissianer  of  the  Chneral  Land  o-fficey  March 

U,  1890. 

I  have  before  me  the  appeal  of  the  Soath  and  North  Alabama  Bail- 
road  Oompany  from  your  decision  of  January  27,  1888,  **  reinstating 
William  PannelPs  homestead  entry  No.  2,194,  which  was  made  Jane 
20,  1868,  for  the  SE.  J  SW.  J,  Sec.  18,  and  NB.  i  NW.  J,  Sec.  19, 
T.  12  S.,  B.  1  W.,  Hantsville,  Alabama,  bat  ^'  was  canceled,  as  to  the 
tract  in  Sec.  10,  (on)  Jannary  11,  1873,  for  conflict  with  the  grant  of 
June  3, 1856,  for  the  South  and  North  Alabama  Bailroad  Company." 

The  tract  in  section  19  is  within  the  primary  limits  of  the  grant  iu 
question  (11  Stat.,  17),  which  grant  ^^  expired  by  limitation,  June  3, 
1866."  Opposite  this  tract,  the  road  was  definitely  located  on  May  30,^ 
1866. 

On  June  20, 1868,  Pannell  made  his  entry  aforesaid,  covering,  with 
other  lands,  sach  tract  in  section  19. 

On  March  3, 1871,  the  grant  in  question  was  ^^  renewed  and  revived," 
a  period  of  three  years  from  the  date  of  the  act  being  allowed  for  the 
completion  of  the  road.    (16  Stats.,  580). 

On  September  18, 1873,  said  tract  in  section  19  was  listed  by  the  com- 
pany, and  on  May  19. 1875,  the  same  was  approved  to  the  state  for  the 
benefit  of  tbe  road. 

On  February  28, 1877,  final  certificate  (646)  issued  to  Pannell  under 
his  entry  for  the  tract  in  section  18,  and  subsequently  he  received  pat- 
ent for  the  same. 

Upon  this  state  of  facts  your  office,  under  date  of  January  27, 1888, 
made  the  following  ruling : 

Mr.  Pannell's  entry,  having  been  made  after  the  expiration,  and  before  the  Tevival 
of  said  grant,  comes  within  the  purview  of  the  3d  section  of  the  aot  of  AprU21, 1876, 
providing  that  such  entries ''  shall  be  deemed  valid,"  and  therefore  his  petition  (which 
alleges  continuous  residence  on  the  land)  is  granted,  and  I  have  this  day  re-instated 
his  entry  for  the  land  in  question.  Inattmnch,  however,  as  the  land  has  been  ap- 
proved to  the  State  under  the  railroad  grant,  no  action  can  be  taken  on  said  entry 
looking  to  its  confirmation  or  the  issuance  of  patent  thereon  (see  case  of  Stinka  v. 
Wisconsin  Central  K.  R.  Co.,  4  L.  D.,  344).  If  said  land  has  not  been  disposed  of  by 
the  company  and  a  relinquishment  of  their  claim  thereto  can  be  procured,  further 
action  can  then  be  taken  on  the  re-ins^ated  entry,  looking  to  its  confirmation. 

In  my  opinion,  however,  the  case  is  not  one  in  which  re-instatement 
can  properly  be  ordered.  In  the  first  place,  I  cannot  concur  in  the  view- 
that  the  entry  here,  considered  as  including  the  tract  in  section  19,  is  one 
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of  those  which,  under  the3d  section  of  the  act  of  1876,  is  to  be  deemed  valid 
and  confirmed  accordingly.  Before  the  date  of  that  confirmatory  act— 
to  wit,  on  March  3, 1871,  Congress  passed  an  act  reviving  and  renewing 
the  grant,  on  condition  that  the  road  should  be  completed  within  three 
years  from  the  date  of  said  act.  This  condition  the  company  fulfilled, 
by  completing  its  road  before  March  3,  1874,  and,  consequently,  before 
the  passage  of  the  act  of  April  21, 1876. 

The  tract  in  question  being  within  the  primary  limits  of  the  grant, 
title  thereto  vested  in  the  grantee  at  definite  location,  and  became  irre- 
vocable on  the  fulfillment  of  the  condition,  with  theconsent  of  Congress, 
before  anything  had  been  done  by  the  government  by  way  of  forfeiting 
the  grant.  Under  such  circumstances  the  act  of  1876  cannot  be  sup- 
posed to  apply  to  the  entry  here  in  question,  whatever  its  effect  might 
have  been,  had  not  the  grant  been  revived,  or  had  the  tract  involved 
been  unselected  indemnity  laud  (as  in  the  case  of  Alabama  and  Chat- 
tanooga R.  B.  Co.  V,  Clabourne,  6  L.  D.,  427,  and  other  cases  there  re- 
ferred to). 

For  these  reasons  your  said  decision  is  hereby  reversed. 


BAILBOAD  GRANT- WITHDRAWAL-ACT  OF  MARCH  8,  1887. 

Gale  v.  Northern  Pacific  R.  R.  Co. 

A  homestead  entry  of  record  when  the  map  of  general  route  is  filed  excepts  the  land 
covered  thereby  from  the  effect  of  the  statutory  withdrawal ;  and  the  subsequent 
cancellation  of  the  entry  leaves  the  land  open  to  entry  or  settlement  until  date 
of  definite  location. 

Former  adjudications  of  the  Department  are  no  bar  to  the  re-instatement  of  an  entry 
under  section  3,  act  of  March  3,  1887,  if  such  entry  was  erroneously  canceled  on 
account  of  a  railroad  grant. 

Where  part  of  an  entry  is  erroneously  canceled  for  conflict  with  a  railroad  grant,  and 
the  entryman  is  required  to  relinquish  his  claim  to  such  portion  of  the  entry,  as 
a  pre-requisite  to  the  perfection  of  the  remainder  of  said  entry,  such  relinquish- 
ment can  not  be  held  a  **  voluntary ''  abandonment  that  will  preclude  re-instate- 
ment under  the  act  of  1887. 

Secretary  Nolle  to  the  Commissioner  of  the  General  Land  Office  March  14, 

1890. 

This  case  comes  before  the  Department  on  the  appeal  of  John  Gale, 
from  the  decision  of  your  office  of  January  28,1888,  affirming  the  action 
of  the  local  office,  in  rejecting  his  application  to  purchase  under  the  act 
of  June  15, 1880,  lots  3  and  4,  Sec.  3,  T.  20  N.,  R.  3  B.,  Seattle,  Wash- 
iogton  Territory. 

These  lots  are  part  of  an  odd  section  within  the  limits  of  the  grant  to 
the  Northern  Pacific  Railroad  Company  main  line,  as  shown  by  map  of 
definite  location  filed  May  14,  1874,  and  also  within  the  limits  of  the 
\m\neh  line  as  shown  by  map  of  definite  location  filed  March  26,  1884. 
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The  section  is  also  within  the  limits  of  the  withdrawal  upon  map  of 
general  route  of  the  main  line,  made  Augast  13,  1870,  and  within  the 
limits  of  withdrawal  for  the  branch  line  made  August  15, 1873. 

The  tracts  in  controversy,  together  with  lots  6  and  7  in  Sec.  4,  T.  20, 
E.  3  B.,  were  embraced  in  the  homestead  entry  of  Charles  W.  King, 
made  January  20,  1869,  prior  to  the  withdrawal,  and  said  entry  was  of 
record  uncanceled  at  the  date  of  withdrawal  of  August  13, 1870.  Gale 
contested  this  entry,  which  was  canceled  Octo1)er  4, 1870,  and  on  Nov- 
ember 16, 1870,  Gale  made  homestead  entry  of  said  tracts.  By  letter  of 
April  18, 1872,  your  office  canceled  said  entry   '^  as  to  the  tracts  in  Sec 

3,  for  the  reason  that  the  odd  sections  in  said  township  were  withdrawn 
for  the  Northern  Pacific  Eailroad,  under  date  of  October  19,  1870.  ^ 
The  local  officers  were  advised  in  said  letter  to  inform  Gale  that  the 
residue  of  his  entry  would  be  allowed  to  stand,  or  he  might,  if  he  should 
80  elect,  have  his  whole  entry  canceled  without  prejudice.  At  that  time 
the  ruling  of  the  land  office  was  that  the  withdrawal  took  effect  from 
the  date  of  the  receipt  of  the  order  at  the  local  office,  which  in  this 
case,  was  October  19, 1870.    King's  entry  having  been  canceled  October 

4,  prior  to  the  the  receipt  of  the  order  of  withdrawal  at  the  local  office, 
under  the  ruling  of  the  Department  then  in  force,  the  homestead  claim 
of  King  was  not  existing  at  the  date  the  order  took  effect,  and  the  land 
was  not  therefore  subject  to  the  entry  of  Gale  made  on  November  16th, 
subsequent  to  the  receipt  ot  the  order  of  withdrawal  at  the  local  office. 

But  in  the  case  of  Buttz  «?.  Union  Pacific  JEtailroad  Company  (119  U. 
S.,  55)  the  court  held  that  when  the  map  of  general  route  is  filed  with 
the  Secretary  of  the  Interior,  the  law  withdraws  from  sale  or  pre-emp- 
tion the  odd  sections  to  the  extent  of  forty  miles  on  each  side.  This 
withdrawal  operates  immediately  upon  the  odd  sections  not  sold,  re- 
served, granted  or  otherwise  appropriated,  or  to  which  pre-emption, 
and  other  rights  and  claims  had  not  been  attached ;  but  the  existence 
of  a  homestead  entry  of  record  uncanceled  at  the  date  of  the  filing  of 
the  map  of  general  route,  with  the  Secretary  of  the  Interior  (which  in 
this  case  was  August  13,  1870)  excepts  the  tract  covered  thereby  from 
the  operation  of  said  withdrawal,  and  the  subsequent  cancellation  of 
the  entry,.subjects  the  land  to  entry  by  any  other  applicant  and  con- 
tinues so  subject  until  the  date  of  definite  location.  Hence  the  entry 
of  Gale,  made  November  16,  1870,  was  properly  allowed,  and  the  can- 
cellation of  said  entry,  by  the  land  office  April  18,  1872,  for  conflict 
with  the  railroad  grant,  was  erroneous. 

Subsequent  to  the  cancellation  of  his  entry  as  to  the  lots  in  the  odd 
section,  towit — July  8,  1873,  Gale  commuted  the  balance  of  his  entry 
to  cash  which  was  affirmed  August  29, 1873,  and  patented  November  1, 
1873.  He  subsequently  m  ade  application  to  be  allowed  to  re-enter  said 
lots,  but  his  application  was  rejected  by  your  office  by  letter  of  May  14, 
1877,  upon  the  gi'ound  '<  that  a  cl  aim  initiated  prior  to  withdrawal  most 
also  be  valid  and  subsisting  at  the  date  of  definite  location^  to  defeat 
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the  operation  of  the  graat,"  and,  that  the  entry  of  King,  although  sub- 
sisting at  date  of  withdrawal  was  canceled  before  detiuite  location  and 
therefore  conferred  no  rights  upon  Gale.  This  decisiou  was  affirmed 
by  the  Department  November  16,  1880.  Subsequently,  to  wit,  Sep- 
tember 20, 1887,  Oale  made  application  to  purchase  said  lots  under  the 
act  of  Jane  15, 1880,  which  was  rejected  by  the  local  officers  and  their 
decision  was  affirmed  by  your  office  January  28, 1888,  holding  that — 

Gale's  entry  having  been  canceled  prior  to  the  date  of  definite  location  (May  14, 
1874)  which  was  prior  to  the  passage  of  the  passage  of  the  act  of  Jane  15,  1880,  there 
was  no  right  in  Gale  to  purchase  nnder  said  act. — 

From  this  decision  the  appeal  now  under  consideration  was  taken. 
After  said  appeal  had  been  filed  and  transmitted  to  the  Department 
Oale  filed  an  application  to  be  allowed  to  make  additional  homestead 
entries  of  said  lots  3  and  4,  which  was  transmitted  with  your  letter  of 
May  28, 1889. 

From  the  record  now  before  me  it  is  annecessary  to  consider  the  ques- 
tion whether  your  office  erred  in  refusing  his  application  to  purchase 
under  the  act  of  June  15, 1880,  since  the  application  last  filed  raises  the 
question  whether  Oale  is  entitled  to  be  <' reinstated  in  all  his  rights 
and  allowed  to  perfect  his  entry"  ander  the  third  section  of  the  act  of 
March  3, 18A7.    (24  Stat,  556).    Said  section  provides— 

That  if,  in  the  a^ostment  of  said  grants,  it  shall  appear  that  the  homestead  or  pre- 
emption entry  of  any  bona  fide  settler  has  been  erroneoosly  canceled  on  account  of  any 
railroad  grant  or  the  withdrawal  of  public  lands  from  market,  such  settlers  upon  ap- 
plication shall  be  re-instated  in  all  his  rights  and  allowed  to  perfect  his  entry  by 
complying  with  the  public  laud  laws :  Pnfvidedy  That  he  has  not  located  another 
claim  or  made  an  entry  in  lieu  of  the  one  so  erroneously  canceled  :  And  Provided  also, 
that  he  did  not  voluntarily  abandon  said  original  entry  :  And  Provided  farther,  Tliat 
if  any  of  said  settlers  do  not  renew  their  application  to  be  re-instated  within  a  rea- 
sonable time,  to  bo  fixed  by  the  Secretary  of  the  Interior,  then  all  such  reclaimed  lands 
shall  be  disposed  of  under  the  public  land  laws,  with  priority  of  right  given  to  bona 
Ude  purchaser  of  said  reclaimed  lands,  if  any,  and  if  there  be  no  such  purchaser,  then 
to  a  bona  fide  settler  residing  thereon. 

It  is  contended  by  counsel  for  the  road  that  the  withdrawal  of  the  odd 
sections  upon  general  route,  provided  for  by  the  sixth  section  of  the  act 
of  July  2, 1864,  making  the  grant  to  the  Northern  Pacific  Railroad  Com- 
pany, is  of  all  the  odd  sections,  without  reservation  whatever,  except 
in  favor  of  a  settler  npon  any  of  said  odd  sections  at  date  of  withdrawal, 
but  if  he  abandons  his  laud  before  definite  location,  a  second  settler  can- 
not acquire  a  right  to  the  land  as  against  the  right  of  the  road ;  but  upon 
the  abandonment  of  the  land  it  becomes  as  effectually  withdrawn  as  if 
such  pre-existing  right  never  existed  and  that  such  was  the  ruling  of  the 
court  in  the  case  of  Buttz  v»  Northern  Pac.  B.  B.  Company,  supra. 

It  is  a  sufficient  answer  to  this  to  say  that  the  Department,  since  the 
decision  in  the  Buttz  case  was  rendered,  has  held  that  a  claim  existing 
at  date  of  withdrawal  on  general  route  serves  to  except  the  land  covered 
thereby  from  the  operation  of  such  withdrawal,  so  that  a  subsequent 
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settler  before  definite  location  may  acquire  a  right  as  against  the  com- 
pany by  reason  of  the  settlement  or  claim  existing  at  date  of  withdrawal. 
Northern  Pacific  R.  R.  Oo.  v.  Evans  (7  L.  D.,  131)  ,•  Northern  Pacific R. 
R.  Co.  V.  Anrys  (8  L.  D.,  362).  There  is  nothing  in  the  decision  of  the 
court  in  the  case  of  Buttz  v.  Northern  Pac.  R.  R.,  in  conflict  with  this 
view. 

It  is  further  contended  by  counsel  that  the  claim  of  Oale  to  make  re- 
entry of  this  land  has  been  adjudicated  adversely  to  him  by  a  former 
Secretary,  whose  decision  cannot  be  disturbed,  and  that  he  is  not  en- 
titled to  re-instatement  under  the  act  of  March  3, 1887,  because  he  has 
relinquished  his  right  to  the  land. 

The  former  adjudications  of  the  Department,  if  erroneous,  cannot  in 
any  manner  affect  the  rights  of  Gale  to  be  re-instated,  because  the  very 
object  and  purpose  of  the  third  section  of  the  act  of  March  3, 1887,  Ls, 
as  stated  in  the  circular  of  November  22, 1887  (6  L.  D.,  276)— 

To  correct  all  decisioDS  made  by  the  Departmeat  or  the  General  Land  Office  where 
it  shall  appear  in  the  examination  of  any  land  grant  heretofore  nuadjasted  that  the 
homestead  or  pre-emption  entry  of  a  bona  fide  settler  was  erroneously  canceled.  In 
snch  case  a  final  decision  of  a  former  or  the  present  Secretary  is  not  only  no  longer  a 
bar  to  the  further  consideration  of  the  question  decided,  but  it  is  made  the  duty  of 
the  Secretary  to  re-adjudicate  the  case,  notwithstanding  the  former  decision,  when- 
ever it  appears  that  the  pre-emption  or  homestead  entry  of  any  bona  fide  settler  has 
been  erroneously  canceled  on  account  of  any  railroad  grant  or  of  withdrawal  of 
public  lands  from  market. 

In  answer  to  the  contention  that  Gale  relinquished  his  claim  to  this 
land,  it  may  be  said  that  at  the  time  of  the  alleged  relinquishment  the 
entry  had  already  been  canceled  by  the  land  office  on  account  of  con- 
flict with  the  railroad  grant.  It  appears  that  subsequently  when  he 
applied  to  commute  the  balance  of  the  entry  he  was  required,  in  order 
to  have  his  entry  approved,  to  conform  to  the  unnecessary  formality  of 
filing  a  relinquishment  of  that  part  of  his  entry  that  had  already  been 
canceled.  The  filing  of  such  relinquishment  had  no  force  or  efiPect,  nor 
could  it  be  considered  against  him  as  a  voluntary  abandonment  of  his 
original  entry.  Besides  it  appears  from  the  affidavits  of  Gale  that  he 
settled  on  lots  2  and  4  in  connection  with  lots  6  and  7  on  April  5, 1870, 
and  has  ever  since  said  date  continued  to  reside  thereon  and  to  cultivate 
and  improve  the  same. 

From  the  foregoing  it  appears  that  Gale's  entry,  which  was  valid  and 
subsisting  as  against  the  right  of  the  road,  on  April  18, 1872,  was  errone- 
ously canceled  on  account  of  the  railroad  grant;  that  he  has  not  vol- 
untarily abandoned  his  original  entry,  and  that  he  has  not  located 
another  claim  or  made  an  entry  in  lieu  of  the  one  erroneously  canceled. 
It  is  this  class  of  cases  that  is  provided  for  by  the  third  section  of  the 
act  of  March  3, 1887,  which  directs  that  if  the— 

homestead  or  pre-emption  entry  of  any  honafide  settler  has  been  erroneously  canceled 
on  account  of  any  railroad  grant  ....  such  se  ttler,  upon  application  shall  be 
re-instated  in  all  his  fights,  and  allow  ed  to  perfect  his  claim  by  complying  with  the 
public  land  laws. 
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The  question,  therefore  is  not  whether  he  can  be  allowed  to  purchase 
under  the  act  of  June  15, 1880,  but  whether  he  should  not  be  re- instated 
to  his  right  to  make  homestead  entry  of  the  entire  tract  as  was  ruled 
by  the  Department  in  the  case  of  Michael  Donovan  (8  L.  D.,  382).  In 
the  case  of  Donovan  the  original  entry,  as  in  this  case,  was  for  part  of 
an  odd  section  within  railroad  limits  and  part  of  an  even.  In  that  case, 
as  also  in  this,  the  land  within  the  odd  section  was  canceled  for  conflict 
with  the  grant,  and  the  entryman  perfected  entry  as  to  that  part  in  the 
even  section.  The  ruling  of  the  Department  in  this  case  seems  to  be 
decisive  of  the  question  herein  presented.  Your  office  decision  is  there- 
fore modified,  and  you  will  allow  Gale's  entry  to  be  re-instated  so  that 
he  may  perfect  it  upon  proof  showing  compliance  with  the  homestead 
law,  as  to  continuous  residence  and  cultivation  of  said  tract. 


CONTKST-MINEBAL  RETTJIIN-REVTETV. 

Mulligan  v.  Hansen. 

The  harden  of  proof  is  npon  an  a^ricaltaral  claimant  for  land  returned  as  mineral  to 
show  the  f€tct  of  its  nun-mi ueral  character,  hat  he  is  not  required  to  prove 
affirmatively  that  it  is  agricaltaral  land. 

In  case  of  a  contest  between  agricaltaral  and  mineral  claimants  for  land  retarned  as 
mineral,  the  harden  of  proof  is  not  shifted  Co  the  mineral  claimaat  by  the  non- 
mineral  affidavit  and  publication  of  notice  by  the  agricultural  claimant. 

Unleas  it  clearly  appears  that  manifest  iajustice  has  been  done,  a  motion  for  review 
will  not  be  granted. 

Secretary  Noble  to  tlie  Commissioner  of  the  Oeneral  Land  Ojfficej  March  14, 

1890. 

A  motion  has  been  filed  for  a  review  and  reconsideration  of  depart- 
mental decision  of  October  2, 1888,  in  the  case  of  Andrew  Mulligan  v. 
H.  H.  Hansen,  involving  said  Hansen's  additional  homestead  entry,  and 
a  portion  of  his  original  homestead  entry,  for  certain  lands  in  Sec.  26, 
T.  16  !N.,  B.  8  E.,  in  the  Sacramento  land  district,  California. 

The  motion  is  based  upon  the  ground  that  the  Department  erred  in 
holding  that  the  return  of  the  surveyor-general,  stating  the  ground  to 
be  mineral,  placed  the  burden  of  proof  upon  the  agricultural  claimant ; 
and  contends  that,  were  the  burden  of  proof  held  to  be  upon  the  mineral 
claimant,  the  testimony  fails  to  show  the  tract  in  controversy  to  be 
mineral. 

Said  departmental  decision  of  October,  18S8,  says: — 

It  appears  that,  by  means  of  the  extensive  use  of  fertilizers  and  irrigation,  the 
entryman  has  so  enriched  the  portion  often  acres  reduced  to  cultivation  that  it  pro- 
duces excellently,  and  is  more  valuable  for  agricultural  than  mineral  purposes  ;  hut 
as  to  remainder,  the  proof  utterly  fails  to  show  that  it  has  at  the  present  time  any 
agricultural  value  whateyer. 
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This  conclusion  seems  to  be  based  upon  a  mistaken  idea  as  to  what 
the  agricultural  claimant  is  called  upon  to  prove  or  disprove.  The  re- 
turn of  the  surveyor-general  indicates  the  tract  in  controversy  to  be 
mineral.  This  throws  upon  the  agricultural  claimant  the  burden  of 
proving  the  contrary ;  to  wit,  that  itis  not  mineral.  If  it  be  proven  that 
a  given  tract  is  worthless  for  mineral  purposes,  it  is  no  more  necessary 
to  prove  affirmatively  that  it  is  agricultural  land  than  that  it  is  timber 
land,  or  some  other  kind  of  land.  The  affidavit,  which  an  applicant  for 
land  under  the  general  land  laws  must  file  (in  certain  localities),  is  not 
an  "  agricultural  ^  affidavit — it  is  simply  a  "  non-mineral "  affidavit. 

Counsel  for  the  agricultural  claimant  in  the  case  at  bar  contends 
that,  '^  where  a  homestead  claimant  has  published  notice  of  his  inten- 
tion to  make  final  proof  on  an- entry  of  land  returned  as  mineral  by  the 
surveyor-general,  this  publication  and  the  non-mineral  affidavit  sap- 
porting  it  shifts  the  burden  of  proof  to  the  mineral  claimant" — ^in  sup- 
port of  which  position  he  cites  Nancy  Ann  Caste  (3  L.  D.,  169). 

This  position  is  correct — so  far  as  it  goes.  But  it  should  be  noticed 
that  the  case  of  Nancy  Ann  Caste  was  an  ex  parte  case.  Where  a  con- 
testant comes,  however,  with  counter-affidavit,  alleging  that  the  tract 
in  question  is  mineral,  such  affidavit  offsets  the  non-mineral  affidavit  of 
the  agricultural  claimant,  and  thereafter  the  burden  of  proof  is  upon 
the  latter  to  sustain  his  allegation  that  the  tract  is  not  mineral. 

In  the  case  at  bar,  no  new  evidence  is  offered  on  reriew.  The  vola- 
minous  testimony  taken  at  the  hearing  has  been  re-examined  with  great 
care  and  thoroughness.  Much  of  it  is  irrelevant  to  the  question  at 
issue  'y  that  portion  which  bears  upon  the  question  is  very  contradictory. 
The  case  is  in  an  eminent  degree  one  in  which  ''fair  minds  might  rea- 
sonably differ  as  to  the  conclusion  that  should  be  drawn  from  the  evi- 
dence'' (Neilson  v.  Shaw,  5  L.  D.,  387;  Mary  Campbell,  8  L.  D.,  331). 
A  review  on  the  ground  that  the  decision  is  against  the  weight  of  evi- 
dence will  be  allowed  only  where  such  decision  is  "  clearly  against  the 
palpable  preponderance  of  the  evidence"  (Dayton  v.  Dayton,  8  L.  D., 
250;  Mary  Campbell,  ib.,  331).  As  was  said  in  the  case  of  Anderson  t^. 
Bailey  (decided  by  the  Department,  on  review,  November  30, 1889,  bat 
not  reported),  '<It  is  not  enough  to  show  that  the  decision  may  have 
been  wrong;  it  must  clearly  appear  that  manifest  injustice  has  been 

done  the  party  applying  for  a  new  trial Since  it  does  not 

clearly  appear  that  these  findings  are  erroneous,  they  will  not  be  dis- 
turbed." 

The  motion  for  review  is  denied. 
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DESKUT  LAND  ENTRY-HAY  RESERVATION. 

James  A.  Hardin. 

A  desert  entry  made  in  good  faitb,  and  in  ignorance  of  the  fact  that  the  land  was  in- 
cluded within  a  hay  reservation  may  stand,  where  such  reservation  is  subse- 
qoently  abandoned  and  the  land  restored  to  the  public  domain. 

The  fact  that  land  was  at  one  time  included  within  a  hay  reservation  raises  a  pre- 
sumption against  the  non-desert  character  of  the  land,  but  each  presumption  may 
be  overcome  by  direct  proof. 

A  desert  entry  should  be  referred  to  the  board  of  equitable  adjudication  where  proof 
and  payment  are  not  made  within  the  statutory  period,  and  such  failure  is  due 
to  obstacles  that  could  not  be  overcome  by  the  entrymen. 

First  Assistant  Secretary  Chandler  to  the .  Commissioner  of  the  General 

Land  Office^  March  14, 1890. 

I  have  considered  tbe  appeal  of  James  A.  Hardin  from  the  decision 
of  yoar  office  of  December  14,  1888,  holding  for  cancellation  his  desert 
land  entry  No.  122^  described  in  his  application  as  containing  639.95 
acres  of  unsnrveyed  land  in  the  Carson  City  laud  district,  Nevada. 

The  claimant  filed  a  declaration  of  his  intention  to  reclaim  this  land, 
under  the  desert  land  act,  on  the  27th  of  Angust,  1877.  He  paid  the 
cash  instalment  of  twenty-five  cents  per  acre,  received  the  usual  certifi- 
cate, and  proceeded,  at  considerable  expense,  to  irrigate  the  land,  and 
and  prepare  it  for  producing  hay  and  other  crops. 

On  the  18th  of  December,  1880,  in  pursuance  of  previous  notice,  he 
appeared  before  the  district  officers  at  Carson  City,  and  offered  to  make 
filial  proof  and  payment,  but  his  offer  was  rejected  on  the  ground  that 
the  laad  embraced  in  his  entry  was  covered  by  the  Fort  McDermit  hay 
reservation,  which  contained  six  thousand  four  hundred  acres.  This 
hay  reservation,  it  app  ears  of  record,  was  established  by  executive 
order  on  the  3rd  of  September  1867,  long  before  the  claimant  applied 
to  make  his  entry,  and  should  have  appeared  on  the  maps  and  plats  of 
the  local  office  at  the  time  he  filed  his  application,  but  did  not  so  appear, 
and  he  was  permitted  to  make  entry  without  objection,  and  had  no  in- 
timation whatever  that  his  claim  was  in  conflict  with  a  government 
reservation,  until  he  appeared,  as  above  mentiooed,  at  the  local  office, 
to  make  his  final  proof  and  payment. 

It  further  appears  that  this  hay  reservation  was  restored  to  the  pub- 
lic domain,  December  1, 1886,  by  executive  order  under  an  act  of  Con- 
gress approved  July  6, 1884  (23  Stat,  103). 

On  the  25th  of  October  1888,  your  office,  by  letter  of  that  date, 
directed  the  register  and  receiver  at  Carson  City  to  call  upon  this  claim- 
ant to  show  cause,  within  ninety  days,  why  his  entry  should  not  be 
canceled  for  failure  to  make  final  proof  and  payment  within  the  statu- 
tory period. 

On  the  11th  of  November  1888,  the  register  of  the  Carson  City  land 
district,  referring  to  the  letter  of  your  office  of  October  25, 1888,  re- 
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ported  that  the  desert  land  entry  No.  122  made  by  Jamea  A.  Hardin, 
August  27, 1877,  is  in  the  United  States  hay  reservation  at  Gamp  Mc- 
Dermit,  hence  the  notice  above  ordered  was  never  given. 

After  receiving  this  report,  your  office,  December  14, 1888,  held  the 
entry  of  Hardin  for  cancellation  on  the  ground  of  illegality,  the  said  en- 
try having  been  made  subsequent  to  the  above-mentioned  hay  reserva- 
tion, and  prior  to  its  restoration. 

The  claimant  entered  an  appeal  from  this  decision,  specifying,  in  ef- 
fect, that  it  was  error, — 

1st.  To  hold  his  entry  for  cancellation  on  a  report  from  the  register 
of  the  Carson  City  land  office,  without  giving  him  notice  or  hearing. 

2nd.  To  hold  that  his  entry  was  illegal  because  his  declaration  was 
made  subsequent  to  the  establishment  of  the  military  hay  reservation, 
and  prior  to  the  restoration  of  the  land  to  the  public  domain. 

3rd.  In  failing  to  hold  that  the  claimant  had  the  right,  upon  comple- 
tion of  the  government  surveys,  to  adjust  his  said  declaration  of  entry 
thereto,  to  complete  title  and  receive  patent  for  the  land. 

With  this  appeal  he  filed  an  affidavit  in  which,  among  other  things, 
he  substantially  avers  that  having  purchased  the  interests  of  a  former 
settler  on  this  land,  who  had  commenced  the  work  of  irrigation,  be 
made  his  entry  in  good  faith  and  without  being  notified  by  the  local 
officers  that  the  land  was  covered  by  a  hay  reservation ;  that  the  said 
land  was  desert  in  character  and  incapable  of  producing  a  crop,  with- 
out irrigation ;  that  he  has  irrigated  and  owns  the  water  and  ditches 
for  future  use ;  that  he  has  caused  a  crop  of  hay  to  be  produced  on  said 
land  every  year  since  1878,  but  one,  when  the  water  failed.  He  further 
avers  that  in  1877,  when  he  made  his  entry,  the  maps  and  plats  on  file 
in  the  local  office  gave  no  indication  that  the  land  embraced  in  his  en- 
try was  included  in  a  hay  reservation,  and  he  never  understood  that  it 
was  so  embraced  until  December  3, 1880,  when,  in  response  to  an  order 
from  the  United  States  Land  Office,  he  appeared  before  the  local  of- 
ficers at  Carson  City,  with  his  witnesses,  and  offered  to  make  final  proof 
and  payment,  at  which  time  his  offer  was  rejected  on  the  ground  that 
the  land  embraced  in  his  entry,  and  which  he  had  reclaimed  at  an  ex- 
pense of  over  four  thousand  dollars,  was  within  the  limits  of  the  Fort 
McDermit  hay  reservation.  He  further  avers  that  this  laud  has  been 
in  his  use  and  occupation  from  the  time  he  made  his  entry,  and  was 
never  occupied  or  claimed  by  the  government  officials,  nor  did  they  cut 
or  remove  any  hay  therefrom. 

His  affidavit  presents  a  case  of  considerable  equity  and  merit,  and 
as  the  lands  of  the  reservation  have  since  been  restored  to  the  public 
domain,  in  the  absence  of  an  adverse  claim,  the  pending  controversy  is 
between  the  government  and  the  claimant,  and  his  entry  should  not 
be  canceled  without  giving  him  an  opportunity  to  show  that  it  was 
made,  in  good  faith,  without  knowledge  of  the  reservation,  and  that  he 
has  complied  with  the  provisions  of  the  desert  land  law  in  all  essential 
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particalars.  The  entry  iu  this  case  having  been  made  on  lands  within 
the  limits  of  a  government  reservation,  was  clearly  illegal  at  its  incep- 
tioDy  and  coald  not,  in  strict  law,  be  allowed  so  long  as  the  government 
reservation  continaed  in  existence;  but  as  the  reservation  has  been 
abandoned  and  the  lands  restored  to  public  use,  the  rights  and  equities 
of  the  entrymen,  as  far  as  may  be  proper  should  be  considered  and  pro- 
tected. 

It  may  be  further  said  that  as  this  reservation  was  made  for  the  pur- 
pose of  supplying  Fort  McDermit  with  hay,  the  presumption  is  that  the 
lands  reserved  were  hay-producing  in  character ;  but  as  the  said  reser- 
vation extended  over  a  broad  area,  it  may  have  contained  desert  lands 
within  its  boundaries,  and  the  presumption  of  the  law  may  be  rebutted 
by  direct  and  positive  testimony. 

Yoa  will,  therefore,  direct  the  local  officers  to  notify  the  claimant 
that  he  will  be  allowed  ninety  days  from  the  time  he  receives  notice  of 
this  decision  within  which  to  make  final  proof  and  payment.  In  addi- 
tion to  this  proof,  he  must  also  show  that  the  land  was  desert  in  char- 
acter at  the  time  when  the  entry  was  made,  and  that  he  had  no  knowl- 
edge at  that  time  that  said  lands  were  within  the  limits  of  the  Fort 
McDermit  hay  reservation.  When  this  proof  is  submitted  to  your  of- 
fice, if  satisfactory,  the  entry  will  be  referred  to  the  board  of  equitable 
adjudication  for  its  consideration  and  action. 

You  will  modify  the  decision  of  your  office  in  accordance  with  the 
views  herein  expressed. 


SWAMP   OllANT— CHARACTER   OP  LAXD. 

Boyd  v.  State  of  Oregon. 

The  grant  of  swamp  laudu  to  the  State  included  such  lando  as  wore  from  their  wet 
and  Bwampy  condition  not  susceptible  to  cultivation  without  artificial  drainage. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  14, 1890. 

I  have  considered  the  case  of  S.  S.  Boyd  v.  The  State  of  Oregon,  npon 
appeal  of  the  former  from  your  office  decision  of  November  24, 1888, 
rejecting  his  application  to  make  timber  culture  entry  for  NW.  |,  SE. 
i,  NE.  i,  8W,  i,  and  W.  J  NB.  i  Sec.  17,  T.  41  S.,  R.  25  E.,  W.  M., 
Lakeview,  Oregon,  land  district. 

It  appears  from  the  record  that  a  plat  of  the  official  survey  of  said 
land  was  filed  February  5,  1880,  and  selection  of  the  same  by  the  State 
of  Oregon  under  the  swamp  land  grant  was  filed  in  the  local  office  Jan- 
uary 6,  1883. 

On  January  23,  1885,  the  said  S.  S.  Boyd  presented  his  application 
to  make  timber  culture  entry  for  said  land  which  was  suspended  by 
the  local  office,  and  the  same  day  he  filed  an  affidavit  of  contest  against 
the  State  of  Oregon,  alleging  that  none  of  the  subdivisions  of  said  land 
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were  swamp  and  overflowed  within  the  meaning  of  the  swamp  land  act 
^^  but  on  tlie  contrary  are  good  arable  land  and  can  be  successfally  cqI- 
tivated  in  the  staple  crop  of  the  country  without  drainage  or  reclama- 
tion of  any  kind  whatever.'' 

Upon  this  contest  a  hearing  was  ordered  which  was  concluded  July 
14, 1886. 

August  31, 1886,  the  local  officers  rendered  their  joint  decision  upon 
the  evidence  taken  at  said  hearing.  In  said  decision  they  say, — inter 
aliti,  that  this  land, — 

16  situated  in  Coleman  Valley.  This  is  a  small  mountain  valley  almost  level  and 
is  subject  to  an  annual  overflow  from  the  melting  of  snow  and  the  rainfaU  from  the 
surrounding  mountains.  This  overflow  usually  commences  sometime  from  about  the 
last  of  February  to  the  first  of  April,  owing  to  the  season  ;  and  from  the  evidence  of 
the  witnesses  who  testify  as  to  the  condition  of  the  valley  at  the  earliest  dates  of 
which  we  have  any  testimony,  it  then  continued  until  the  latter  part  of  the  summer 
or  perhaps  during  the  entire  season. 

It  appears  from  the  evidence  of  all  the  witnesses  who  testify  on  the  subject  that 
for  some  years  past  this  land  has  produced  a  fair  growth  of  native  grass  which  has 
been  harvested  for  hay,  and  while  this  grass  seems  to  grow  well  partially  inundated 
yet  it  could  not  be  successfally  harvested  without  turning  off  the  water  sometime 
before  the  period  for  cutting  it. 

Besides,  this  valley  and  the  tract  in  contest  is  proven  now  to  be  much  dryer  than  it 
was  when  first  seen  by  some  of  the  witnesses  who  have  testified  in  regard  to  its  cod- 
dition.  This  change  has  been  brought  about  by  two  causes.  First,  several  ditches 
have  been  cut  by  settlers  for  the  purpose  of  taking  water  from  the  natural  channel 
through  which  a  large  part  of  the  water  flows  down  from  the  upper  portion  of  the 
valley  over  the  land  in  controversy  and  adjacent  land.  These  ditches  are  used  for 
irrigating  the  farms  above  this  land  and  the  overflow  of  the  same  is  thereby  much 
decreased,  and  we  are  of  the  opinion  that  at  the  date  of  March  12,  I860,  it  was  too 
wet  and  marshy  to  bo  successfally  cultivated  in  its  natural  condition. 

But  the  second  cause  of  the  change  in  the  condition  of  the  land  in  this  valley  in- 
eluding  the  tract  in  contest,  is,  that  the  grantees  of  the  State  of  Oregon  have  by 
artificial  drainage  succeeded  in  reclaiming  this  land  to  such  an  extent  that  the  water 
is  allowed  to  flow  over  the  meadow  while  the  native  grasses  require  it  for  their 
growth,  but  it  is  turned  off  in  time  to  permit  the  harvesting  of  the  same. 

The  evidence  shows  that  Irwin  Ayers  the  present  claimant,  under  the  State  of 
Oregon  has  invested  a  large  amount  of  money  in  these  lands,  and  in  reclaiming  them 
from  their  swampy  condition. 

After  a  careful  consideration  of  this  case  we  have  concluded  that  the  tract  in  con- 
test was  on  March  12,  1800,  swamp  and  overflowed  land  within  the  meaning  of  the 
act  of  Congress  of  said  date.  • 

Upon  appeal  yonr  office  affirmed  the  decision  of  the  local  officers,  and 
in  yonr  said  office  decision  after  a  finding  of  facts  to  the  same  effect  as 
found  by  the  local  officers  as  above  given  year  decision  says, — 

In  addition  to  the  facts  shown  bj'^  the  testimony  touching  the  character  of  theae 
tracts,  the  records  of  this  office  show  that  they  were  examined  in  the  field  in  accord- 
ance with  the  method  agreed  upon  1)etween  the  government  and  the  State,  by  U.  S. 
Agent  Shackleford  and  State  Agent  Abemethy,  who  reported  under  oath  that  these 
tracts  were  swamp  and  overflowed  within  the  meaning  of  the  swamp  grant. 

This  examination  it  is  claimed  by  the  appellant,  was  made  subse- 
quent to  the  hearing  and  he  alleges  that  the  consideration  of  the  report 
of  such  examination  by  your  office  was  error* 
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This  examination  seems  to  have  been  made  in  accordance  with  the 
method  of  adjastment  agreed  ax)on  as  set  out  in  State  of  Oregon  (3  L. 
t>,y  334),  but  without  giving  any  weight  to  such  report  I  am  of  the 
opinion  that  under  the  evidence  the  land  was  swamp  or  overflowed 
within  the  meaning  of  the  act  at  the  date  it  took  efiTect. 

Appellant  contends  in  his  appeal  that  no  competent  evidence  of  any 
purchase  from  the  State  was  introduced  on  the  hearing  and  therefore 
the  State  was  really  in  default  and  no  testimony  introduced  by  the 
parties  defending  as  alleged  purchasers  from  the  State  should  have  been 
received  or  considered. 

Even  if  this  position  of  appellant  was  conceded  still  the  evidence 
introdnoed  on  his  behalf  does  not  prove  the  land  to  have  been  good 
arable  land  which  could  have  been  successfully  cultivated  in  the  staple 
crop  of  the  country  without  artificial  drainage,  as  alleged  in  his  affida- 
vit of  contest  on  March  12, 1S60,  when  the  swamp  land  grant  took 
effect 

The  evidence  fully  warrants  the  findings  of  fact  by  the  local  officers 
as  given  above  and  the  conclusion  reached  by  your  office. 

Tour  said  decision  is  accordingly  affirmed. 


RAILBOAI>  6BANT--FORFEITURE-8ELECTION. 

Plaetke  V.  Central  Paoifio  E.  E.  Co. 

Lands  granted  to  aid  in  the  construction  of  railroads  do  not  revert  after  condition 
broken,  nntil  a  forfeiture  has  been  declared  by  the  government,  either  through 
jadicial  proceedings  or  legislative  enactment. 

Lands  included  within  pending  selections  by  the  conlpany  are  not  restored  to  the 
pablio  domain  by  the  revocation  of  the  indemnity  withdrawal. 

Secretary  Noble  to  the  Cotnmies^ioner  of  the  General  Land  Office^  March 

14,  1890. 

On  April  27, 1880,  Herman  Plaetke  filed  his  preemption  declaratory 
statement  for  the  S.  J  8E.  J,  NB.  \  SB.  |,  Section  34  and  N W.  \  SW. 
I,  section  35,  T.  36  K,  B.  1  W.,  M.  D.  M.,  Shasta  land  district,  Cali- 
fornia. He  offered  proof  therefor  after  proper  notice  April  13, 1888, 
which  shows  among  other  matters,  that  he  made  settlement  on  the  land 
April  20, 1886.  The  proof  was  on  protest  of  the  said  company,  rejected 
so  far  as  it  covers  land  in  section  35. 

Upon  Plaetke's  appeal  your  office  by  decision  dated  October  12, 1888, 
affirmed  the  action  of  the  local  officers. 

In  yonr  said  decision  it  is  said : 

Said  tract  in  section  35,  is  within  the  thirty  mile  indemnity  limits  of  the  grant  of 
July  25,  1866  to  the  California  and  Oregon  Railroad  Co.,  now  Oregon  Branch  of  the 
Central  Pacific  Railroad  Company  and  was  ordered  withdrawn  for  the  henefit  of  said 
company  September  6, 1871.  On  January  7,  1886,  the  Central  Pacific  Railroad  com- 
pany applied  at  yonr  office  to  select  all  of  said  section  35^  and  upon  the  rejection  of 
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saoh  applloatioa  by  you  appeal  was  taken  to  this  office,  where  the  case  is  now  pend- 
ing. The  records  show  no  entry,  filing  or  claim  of  any  character  to  have  attached  to 
the  said  tract  which  would  have  excepted  it  from  the  operation  of  the  railroad  with- 
drawals nor  is  any  snch  claim  alleged  to  have  existed  by  the  appellant.  By  the  Hon. 
Secretary  of  the  Interior,  said  withdrawal  was  ordered  revoked  August  15,  1887,  but 
as  the  company  had  applied  to  select  said  tract  prior  to  such  date  and  to  the  date  of 
claimant's  settlement  cnich  revocation  does  not  defeat  said  company's  claim  to  the 
tract  in  question. 

Plaetke  appealed  to  this  DepartmeDt.  His  attorney  argaes  that  since 
the  said  company  ulteriy  failed  to  comply  with  the  provisions  of  the 
granting  act  respecting  the  rate  of  progress  to  be  made  in  bailding  the 
road  and  also  failed  to  complete  the  same  nntil  many  years  after  the 
time  prescribed  in  said  act,  the  grant  was  forfeited  and  the  land  em- 
braced therein  had  reverted  to  the  United  States,  and  that  therefore 
the  application  of  the  railroad  company  to  select  all  of  section  35,  was 
void  and  of  no  effect  and  conld  not  defeat  the  right  of  the  claimant. 
This  argument  can  not  be  sustained  for  lands  granted  to  aid  in  the  con- 
struction of  railroads  do  not  revert  after  condition  broken  until  a  for- 
feiture thereof  has  been  declared  by  the  government,  either  through 
judicial  proceedings  or  legislative  enactments.  Schulenberg  v,  Harri- 
man  (21  Wall,  44) ;  St.  Louis  Iron  Mountain  and  Southern  Railway 
Company  v.  McGee  (115  XJ.  S.  469).  See  also  Brown  v.  Central  Pacific 
Railroad  Co.  (8  L.  D.,  5S9).  I  also  refer  to  Dinwiddle  v.  Florida  Rail- 
way and  Navigation  Go.  (9  L.  D.,  74)  where  it  is  held  that  lands  in- 
cluded within  pending  selections  by  the  company  are  not  restored  to 
the  public  domain  by  the  revocation  of  the  indemnity  withdrawal. 

The  application  of  the  company  to  select  said  section  35,  for  indemnity 
is  still  pending  in  your  office.    Your  said  decision  is,  therefore,  affirmed. 


TIMBER  CUIiTUBE  CONTEST— RES  JUDICATA. 

HOBNBAOK  V.  DAILEY. 

A  second  contest,  so  far  as  it  involves  matters  finally  decided  in  the  firot,  will  not  be 

entertained. 
A  contest  charging  non-compliance  with  the  timber  culture  law  must  fail  if  it  appears 

that  snch  non-compliance  is  dae  to  the  wrongful  possession  of  the  land  by  the 

contestant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  tJie  General  Land 

Office,  March  15,  1890. 

I  have  considered  the  case  of  David  J.  Hornback  v,  Joseph  Dailey 
upon  the  appeal  of  the  former  from  your  office  decision  of  June  21, 1888, 
dismissing  his  contest  against  the  timber  culture  entry  of  Dailey  for 
the  SW.  J,  section  6,"T.  8  N.,  R.  11  W.,  Bloomington  land  district,  Ne- 
braska. 

The  record  shows  that  the  timber  culture  entry  of  one  James  W. 
Stinchcomb  for  the  said  land  was  canceled  on  April  26, 1879,  upon  the 
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relinquishment  of  the  entry  man  filed  by  Joseph  Dailey  who  had  prev- 
ionsly  initiated  a  contest  against  Stinchcomb  and  that  said  Dailey,  on 
April  30, 1879,  made  the  entry  now  under  contest,  in  pursuance  of  his 
preference  right  as  a  successful  contestant. 

On  April  29, 1879,  David  J.  Hornback  filed  his  pre-emption  declara- 
tory statement  for  the  tract,  alleging  settlement  on  the  26th  of  the  same 
month.  Subsequently  Hornback  offered  final  proof  under  his  pre-emp- 
tion filing ;  Dailey  having  entered  his  protest  a  hearing  was  had,  which 
resulted  in  the  cancellation  of  Horn  back's  filing  by  the  direction  of  this 
Department,  September  SO,  1882,  and  is  based  upon  the  preference 
right  of  Dailey  as  a  successful  contestant. 

On  January  16, 1883,  Hornback  commenced  a  contest  against  Dailey's 
entry  charging  non-compliance  on  the  part  of  Dailey  with  the  require- 
ment of  the  timber  culture  act.  The  contest  was  heard  and  finally  dis- 
missed by  the  direction  of  this  Department  by  decision  of  February  24, 
1885.  Therein  it  is  found  that  <^  Notwithstanding  the  continuous  har- 
rassment  which  the  entryman  was  obliged  to  encounter,  it  appears  that 
he  has  in  good  faith  ever  since  the  entry  endeavored  by  all  reasonable 
means  to  sustain  and  complete  the  improvements  required  of  him  under 
the  timber  culture  act.'' 

On  June  1, 1885,  Hornback  again  filed  an  affidavit  for  the  purpose 
of  contesting  th  e  entry  of  Dailey  for  the  same  reasons  as  set  out  in  his 
first  contest  This  affidavit  was  rejected  by  the  local  officers  '^  because 
sufficient  time  had  not  elapsed  since  the  last  decision  to  allow  Dailey  to 
comply  with  the  law."    From  this  decision  no  appeal  was  taken. 

On  February  17,  1886,  Hornback  commenced  the  contest  against 
Dailey's  entry  now  under  consideration.    The  affidavit  charge 


that  the  said  Joseph  Dailey  failed  to  hreak  or  plow  five  acres  of  said  land  during 
the  first  year  of  said  entry;  claimant  failed  to  break  or  plow  five  acres  of  said  land 
daring  second  year  of  said  entry  and  has  failed  to  breaker  plow  five  acres  of  said 
land  to  present  time ;  claimant  has  failed  to  cultivate  any  portion  of  said  land  to  crop 
or  otherwise  since  making  said  entry;  claimant  failed  to  plant  five  acres  of  said  land 
to  trees,  tree  seeds  or  oat  tings  daring  the  third  year  of  said  entry  and  failed  to  plant 
five  acres  of  said  land  to  trees,  tree  seeds  or  cuttings  during  the  fourth  year  of  said 
entry  or  caused  the  same  to  be  done  and  has  so  failed  in  each  particular  to  the  present 
time. 

So  far  as  this  charge  has  reference  to  the  first  three  years  of  Dailey's 
entry  it  is  identical  witli  the  charge  in  the  contest  of  January  16, 1883, 
and  so  far  as  these  three  years  are  concerned  the  matter  is  therefore 
res  adjudicata. 

At  the  hearing  of  the  contest  both  parties  were  present  and  repre- 
SQpted  by  their  respective  attorneys. 

The  testimony  of  the  defendant  and  of  the  witness  John  Eggiman 
was  taken  before  the  local  officers ;  the  testimony  of  the  other  witnesses 
was  taken  partially  before  John  W.  Brewster,  notary  public,  and  par- 
tially before  K  B.  Vineyard  a  justice  of  the  pea<5e. 

The  evidence  presented  at  the  trial  covered  the  whole  period  of 
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Dailey's  entry ;  the  part  of  it  which  refers  to  facts  that  had  occurred 
before  the  iniation  of  the  former  contest,  should  be  considered  only  in  so 
far  as  it  may  help  the  court  to  understand  the  acts  of  the  parties  in  re- 
lation to  the  land  and  to  each  other,  their  motives  and  intentions.  This 
Department  can  not  indirectly  review  its  former  decision. 

The  evidence  shows  the  following  facts  :  Dailey  bought  of  Stinch- 
comb  in  the  fall  of  1878,  the  latter's  improvements  on  the  land,  paying 
therefor,  the  sum  of  two  hundred  and  seventy-five  dollars.  These  im- 
provements consisted  of  a  breaking  of  thirty-nine  acres,  with  some  scat- 
Wing  trees  growing  on  it.  During  the  same  fall  and  spring  of  1879 
before  Hornback  settled  on  the  land,  Dailey  replowed  of  the  breaking 
from  twenty-five  to  thirty  acres.  He  also  during  the  fall  of  1878  took 
up  the  trees  growing  on  the  tract ;  kept  them  during  the  winter  on  his 
homestead  and  planted  them  again  on  the  land  in  the  spring  together 
with  other  t^ees,  all  coveritig  an  area  of  five  acres.  The  trees  were  set 
out  twelve  feet  each  way,  Dailey  intended  to  plant  more  trees  thereafter 
between  them.  The  rest  of  the  land  replowed  by  him  he  sowed  to  oats; 
between  the  trees  he  planted  corn. 

The  plowing,  planting  of  trees  and  sowing  of  oats  had  been  done  be- 
fore Dailey  filed  Stinchcomb's  relinquishment  and  his  own  entry,  and 
before  Hornback  made  settlement  on  the  land  in  April,  1879. 

In  the  spring  of  1880  Hornback  took  possession  of  the  said  thirty- 
nine  acres  of  plowed  land  with  the  exception  of  the  small  portion  planted 
to  trees  by  Dailey,  and  ever  since  that  time  the  contestant  has  assumed 
and  kept  full  and  exclusive  control  of  the  same,  raising  crops  thereupon 
each  and  every  year.  That  his  filing  was  canceled  by  this  department 
September,  1882,  that  his  former  coqtest  was  finally  dismissed  in  ^Feb- 
ruary,  1885,  did  not  disturb  him  or  affect  his  action  in  the  least.  He 
kept  on  holding  possession  of  the  improvements  not  belonging  to  him, 
with  the  strong  hand.  The  com  planted  by  Dailey  in  1879  was  reaped 
by  the  Hornbacks,  father  and  sons ;  they  drove  at  will  with  wagon  and 
teams  over  the  ground  planted  to  trees  by  Dailey ;  they  plowed  up  a 
large  number  of  his  trees  and  for  the  last  two  years  during  the  winter, 
spring  and  fall  seasons  the  trees  were  injured  by  the  sheep  and  cattle 
of  others,  to  whom  Hornback  had  rented  parts  of  the  land  adjoining  the 
tract  planted  to  trees  for  pasturage. 

The  history  of  the  case  shows  the  continued  animosity  of  the  parties. 
Hornback  admits  that  he  held  out  to  Dailey  the  prospect  of  losing  all 
the  labor  he,  Dailey,  might  do  on  the  land,  and  the  contestant's  actions 
verify  his  intentions,  that  he  would  use  all  means  in  his  power  to  efi'ect 
such  a  result.  He  repeatedly  told  others  that  Dailey  should  never  pos- 
sess the  land.  The  origin  of  the  strife  and  enmity  of  the  parties  was 
a  misunderstanding  regarding  the  purchase  of  Stinchcomb's  improve- 
ments and  relinquishment.  Hornback  claims  that  Dailey  had  agreed 
to  purchase  the  same  for  him,  Hornback ;  this  Dailey  denies.  This  ex- 
plains the  actions  of  Hornback;  he  meant  what  he  s<aid,  Dailey  should 
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not  have  the  land.  It  is  well  expressed  in  your  office  letter  when  you 
state  that  Homback  endeavored  '<  to  take  by  conqnest  what  he  failed 
to  obtain  by  negotiation." 

In  spite  of  all  harassment  and  obstacles,  Daiiey  fairly  tried  to  com- 
ply with  the  requirements  of  the  timber  culture  act.  In  1883  at  the 
time  of  his  arrest,  noted  above,  he  set  out  twelve  hundred  trees,  which 
were  all  plowed  up  by  the  Hornbacks ;  in  1884  he  planted  out  eight 
thousand  cuttings  three  or  four  feet  apart,  and  in  the  spring  of  1886|  he 
had  intended  to  plant  more  trees  but  Homback  having  sowed  the  plowed 
land  to  crops  he,  from  fear  of  another  arrest,  or  trouble,  desisted. 

The  evidence  fairly  considered  shows  about  five  or  six  acres  planted 
to  trees ;  trees  numbering  twenty-seven  hundred  as  counted  and  admit- 
ted by  one  of  contestant's  witnesses. 

I  concur  in  your  office  opinion,  that  the  entry  of  Daiiey  should  not  be 
disturbed.  To  hold  otherwise  would  allow  the  contestant  to  take  ad- 
vantage of  his  own  wrong.  He  held  by  force  the  improvements  pur- 
chased by  Daiiey  and  his  actual  possession  of  the  land  and  his  personal 
presence  there  after  his  filing  had  been  canceled,  was  against  law  and 
a  hindrance  and  continued  threat  to  Daiiey.  It  is  not  for  him  under 
the  circumstances  as  shown  in  this  case,  to  charge  failure  on  the  part  of 
the  en  try  man,  to  comply'  fully  with  the  conditions  under  which  the  entry 
was  allowed. 

Your  office  decision  is  affirmed. 


SWAMP  LAXD—PBmODICAIi  OVEBPIjOW. 

MoYLAN  V.  State  of  OBEaoN. 

A  periodical  overflow  that  sabsides  in  time  for  cnltiyation  does  not  render  the  land 
subject  to  the  swamp  grant. 

Secretary  Noble  to  the  Commissioner  of  the  Land  Office^  March  15, 1890. 

I  have  considered  the  case  of  Michael  Moylan  v.  The  State  of  Oregon, 
on  appeal  of  the  State  from  your  office  decision  of  July  7, 1887,  holding 
for  rejection  the  claim  of  the  said  State  to  the  NW.  J,  Sec.  32,  T.  23  S., 
B.  31  £.,  W.  M.,  Lakeview,  Oregon,  land  district. 

Said  tract  was  selected  by  the  State  and  reported  to  the  General  Land 
Office  as  swamp  land  in  1883. 

In  October,  1884,  Moylan  applied  to  enter  it  under  the  timber  cnlture 
act,  and  his  application  was  refused  ou  account  of  the  claim  of  the  State. 
He  then  filed  affidavit  of  contest  alleging  that  he  is  ^'  well  acquainted 
with  the  land  in  question  and  knows  that  it  is  not  swamp  nor  over- 
flowed within  the  meaning  of  said  act,  but  on  the  contrary,  all  of  said 
land  is  good  arable  land  and  can  be  successfully  -cultivated  in  a  staple 
crop  without  any  drainage  whatever.^ 
14639— VOL  10 ^21 
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After  a  hearing  at  which  both  parties  were  represented  and  intro- 
duced evidence,  the  local  officers  decided  against  the  State,  and  upon 
appeal  your  office  affirmed  the  decision  of  the  local  officers,  that  the 
land  in  question  is  not  of  the  character  contemplated  by  the  swamp 
grant  and  does  not  pass  to  the  State  under  the  same. 

As  in  the  case  of  State  of  Oregon  (2  L.  D.,  651)  the  land  in  contro- 
versy is  situated  in  a  valley  and  is  subject  to  an  annual  overflow  in  the 
late  winter  and  early  spring  months,' caused  by  rains  and  melting  snow 
in  the  mountains,  and  after  the  subsidence  of  the  overfl.ow  the  land  is 
dry.  The  overflow  usually  subsides  in  time  for  the  harvesting  of  the 
hay  which  grows  upon  said  land,  and  its  growth  is  much  promoted  by 
such  annual  inundation.  Hay  is  the  principal  crop  of  this  and  other 
lands  of  similar  character  in  that  locality. 

There  are  many  points  of  similarity  between  the  case  at  bar  and  the 
case  of  the  State  of  Oregon,  supra. 

A  similar  ruling  was  made  in  case  of  State  of  California  (3  L.  D., 
521),  upon  a  showing  that  the  land  was  subject  to  periodical  overflow 
in  the  winter  or  spring  months,  which  subsided  in  time  for  the  cultiva- 
tion of  the  land. 

Upon  the  authority  of  the  cases  cited  above  I  conclude  that  the  land 
in  controversy  is  not  of  the  kind  contemplated  by  the  swamp  land  act 
and  that  therefore  it  did  not  pass  to  the  State  of  Oregon  by  the  act  of 
March  12, 1860,  but  is  public  land  of  the  United  States  and  as  such 
was  subject  to  timber  culture  entry  by  Moylan. 

Your  said  decision  is  accordingly  affirmed. 


TIMBER  CULTURE  CONTEST-BRBAKING- 
McKENZIE  V.  ElLLGOBE. 

Breaking  done  on  land  by  a  former  occupant,  inares  to  the  benefit  of  a  timber  culture 
entryman  if  it  la  properly  utilized  under  the  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  16,  1890. 

I  have  considered  the  ca^e  of  Boderick  D.  McEenzie  v.  Orington  Kill- 
gore  on  the  appeal  of  the  former  from  your  office  decision  of  July  30, 
1888,  affirming  the  decision  of  the  local  officers,  and  dismissing  the  con- 
test against  the  timber  culture  entry  of  Killgore  for  the  SW.  J  of  Sec, 
26  T.  127  N.  R.  66  W.,  6th  P.  M.,  Aberdeen  Land  District,  South  Da- 
kota. 

Eillgore  made  his  timber  culture  entry  for  said  land  August  23, 1884, 
and  on  October  12, 1885  McKenzie  filed  affidavit  of  contest  against  the 
same,  alleging  therein  that — <'  Orington  Killgore  failed  to  break  or  plow 
five  acres  or  any  part  thereof  during  the  first  year  of  said  entry  and 
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that  said  failure  still  exists."    At  same  time  he  filed  application  for 
timber  calture  entry  for  the  same  land. 

Notice  of  the  said  contest  was  given  by  publication.  On  January  19, 
1886,  a  hearing  was  had,  both  parties  being  represented  by  attorneys, 
and  the  local  officers  decided  in  favor  of  the  entryman  and  dismissed 
said  contest.  McKenzie  appealed ;  your  office  decision  of  July  30, 1888, 
affirmed  said  decision.    From  this  decision  McKenzie  again  appealed. 

The  testimony  clearly  proves  that  no  work  was  done  on  said  tract 
from  the  date  of  entry,  August  23, 1884,  until  November  1st  to  8th, 
1885 ;  but  it  is  also  established  that  prior  to  August,  1884,  about  eleven 
acres  had  been  broken ;  part  in  1882,  part  in  spring  and  part  in  fall  of 
1883 ;  and  a  portion  of  it  cropped  that  year;  that  in  1884  the  tract  was 
all  backset.  In  1885  some  nine  acres  were  plowed  and  about  six  acres 
prepared  and  planted  to  box  elder  and  ash  tree  seeds.  This  was  after 
notice  of  contest,  and  was  on  the  land  broken  in  1882  and  part  of  that 
broken  in  1883.  The  land  was  plowed  in  June,  1884,  but  not  cropped. 
The  evidence  shows  that  there  were  some  weeds  on  the  land  in  1884  and 
more  in  1885,  but  that  it  was  in  fair  condition  when  the  planting  was 
done  in  the  fall  of  1885. 

The  attorney  for  appellant  insists — 1st,  That  it  was  error  to  hold 
that  under  the  circumstances  of  the  case  the  entryman  had  a  right  to 
avail  himself  of  this  breaking  and  plowing.  His  position  can  not  be 
maintained  for  it  is  held  if  one  purchases  land  which  has  been  broken 
by  another,  the  spirit  of  the  law  is  as  fully  met  as  if  he  had  personally 
performed  the  work.  Gahan  v.  Garrett  (1 L.  D.,  137) ;  Donley  v.  Spring, 
4  L.  D.,  542 ;  Flemington  v.  Eddy,  3  L.  D.,  482.  Again,  *<  an  entryman 
may  take  advantage  of  breaking  upon  the  land  at  date  of  his  entry." 
Clark  V.  Timm  (4  L.  D.,  175). 

In  Yargason  v.  McGlellan  (6  L.  D.,  824),  this  question  was  fully  dis- 
cussed. It  was  there  stated  that  <^  the  entryman  can  not  properly  claim 
credit  for  the  three  acres  of  breaking  done  by  some  one  else  several 
years  before  ....  and  having  been  left  by  the  entrymen  uncul- 
tivated and  uncared  for  in  any  manner,"  but  the  principle  announced 
in  G^han  v.  Garrett,  and  Clark  v.  Timm,  aupra^  was  recognized  as  cor- 
rect. The  length  of  time  between  former  planting,  and  the  work  done 
by  the  entryman,  being  considered  as  important  in  determining  whether 
or  not  the  entryman  should  have  credit  for  such  former  breaking  or 
plowing.  Each  case  depends  upon  the  fact,  whether  or  not  the  former 
plowing  was  so  utilized  by  the  entryman  that  it  inured  to  the  benefit  of 
the  land,  to  be  used  for  tree  culture. 

I  see  no  substantial  reason  for  disturbing  your  conclusions  in  this 
case,  therefore  your  decision  affirming  the  local  officers  and  dismissing 
the  contest  is  affirmed. 
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notice  of  cancellation— attorney. 
Thomas  0.  Cook. 

Notice  of  the  cancellation  of  an  entry  given  to  the  attorney  of  the  succeasf  al  contest- 
ant is  notice  to  the  contestant  and  he  is  hound  thereby. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  tht  General 

Land  Office^  March  17, 1890. 

On  Aagast  9, 1888,  Thomas  G.  Oook  made  application  to  file  declar- 
atory statement  for  the  NE.  |  of  Sec.  34,  T.  7  S.,  E.  38  W.,  Oberlin, 
Kansas,  and  with  said  declaratory  statement  filed  an  application  to  be 
allowed  to  file  for  said  land  as  a  preferred  entryman,  by  virtue  of  his 
contest  against  the  entry  of  H.  G.  Hovendie,  which  was  canceled  for 
abandonment  March  2, 1888,  npon  the  contest  of  said  Cook.  He  filed 
aifidavits  in  support  of  said  application,  showing  that  he  did  not  re- 
ceive notice  of  said  cancellation  until  July  20, 1888.  He  also  asked 
that  the  filing  upon  said  tract  of  one  W.  J.  Holly,  which  was  allowed 
J  uly  12,  1888,  be  canceled.  This  application  was  disallowed  by  the 
local  ofQcers,  and  by  them  transmitted  to  your  office. 

By  letter  of  October  31,  ,1888,  your  office  dismissed  the  application 
for  the  cancellation  of  the  filing  of  Holly,  and  returned  the  declaratory 
statement  "  for  allowance,  subject  to  Holly's  prior  right.'' 

This  tract  was  formerly  embraced  in  the  homestead  entry  of  H.  G. 
Hovendie,  which  was  canceled  March  2,  1888,  upon  the  contest  of 
Thomas  G.  Cook,  and  the  cancellation  entered  upon  the  records  of  the 
local  office,  April  2, 1888.  On  the  same  day,  F.  O.  Salisbury,  attorney 
for  Cook,  at  Oberlin,  Kansas,  was  notified  by  registered  letter,  and  the 
return  card  shows  that  he  received  said  notice  in  due  (bourse  of  mail. 

On  July  12, 1888,  William  J.  Hawley  filed  declaratory  statement  for 
said  tract,  alleging  settlement  April  16, 1888. 

On  August  9, 1888,  Cook  offered  his  declaratory  statement  alleging 
settlement  August  6.  In  his  affidavit  Cook  alleges  that  shortly  after 
the  cancellation  of  the  entry,  his  attorney,  Salisbury,  absconded  from 
his  home  in  Oberlin,  and  that  his  whereabouts  are  unknown  ]  that  he 
never  received  notice  through  his  said  attorney,  or  through  the  local 
office,  and  never  knew  of  the  cancellation  until  informed  by  a  neighbor, 
July  20, 1888.    He  does  not  deny  that  his  attorney  was  notified. 

!Notice  of  the  preference  right  of  entry  given  to  the  attorney  of  the 
contestant  is  notice  to  the  contestant,  and  he  is  bound  thereby.  George 
Premo,  9  L.  D.,  70. 

This  ruling  may,  and  probably  does,  work  a  very  serious  hardship  to 
the  claimant.  If  so,  he  can  blame  no  one  but  himself.  If  his  attorney 
has  proved  unfaithful  to  his  trust,  the  Department  should  not  be  held 
responsible  therefor  nor  make  Mr.  Holly  suffer  on  account  thereof.  Be- 
sponsibility  must  rest  somewhere,  and  as  the  Department  comes  in 
closer  relation  with  the  attorney  than  with  the  entryman  on  account  of 
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his  having  charge  of  the  casc^  it  is  bat  reasonable  that  the  notice  shonld 
be  given  him  with  the  expectation  that  he  woald  look  after  the  interests 
of  his  client.  In  civil  proceedings,  notice  of  this  character  is  usually 
served  upon  counsel  and  it  is  the  universal  holding  of  all  courts,  that 
the  action  of  the  attorney,  within  the  scope  of  his  authority  or  employ- 
ment, is  binding  upon  his  client.  While  the  Department  regrets  the 
£Eict  in  this  case  that  coansel  has  proven  so  derelict  in  his  duty  and 
sacrificed  Mr.  Cook's  claims,  yet  it  is  unable  to  relieve  him  from  the 
consequences  thereof. 
The  decision  of  your  office  is  affirmed. 


timber  ottlttjre  application— prelim ixaky  apftdavit. 

Oeobgb  H.  Mobby. 

The  application  for  a  timber  onlture  entry  should  be  presented  within  a  reasonable 
time  after  the  execution  of  the  preliminary  affidavit,  and  if  not  so  presented  a 
supplemental  affidavit  will  be  required. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  March  18, 1890. 

On  November  2,  1887,  Greorge  H.  Morey  applied  to  make  timber 
culture  entry  for  the  8W.  |  of  section  9,  T.  66  N.,  B.  83  W.,  Buflfalo, 
late  Cheyenne,  land  district,  Wyoming.  Applicant's  non-mineral  and 
timber  culture  affidavits  attached  to  the  application  bear  date  August 
22, 1887.  The  local  officers  rejected  the  application  <*  for  the  reason 
that  the  affidavit  appears  to  have  been  sworn  to  at  a  date  too  long  prior 
to  its  presentation." 

Upon  the  appeal  of  Morey  from  this  action  of  the  local  officers,  your 
office  by  decision  bearing  date  December  31, 1888,  allowed  the  claimant, 
in  the  absence  of  any  adverse  claim,  thirty  days  from  notice  of  your 
said  decision  ^'  in  which  to  make  an  entry  of  this  land  upon  the  pay- 
ment of  the  required  fee  and  commissions  and  the  filing  of  supplemental 
affidavits  made  before  a  proper  officer. 

The  applicant  appealed  from  your  office  decision  to  this  Department. 
He  takes  exception  to  the  demand  for  supplemental  affidavits  and  re- 
quests that  his  application  and  accompanying  papers  be  entered  of 
record  in  the  local  office  as  of  the  date  of  their  presentation. 

The  application  for  a  timber  culture  entry  should  be  presented  at  the 
local  land  office  within  a  reasonable  time  after  the  making  of  the  affi- 
davits by  law  required  to  accompany  applications.  An  applicant  is  re- 
quired in  the  timber  culture  affidavit  to  depose  among  other  matters 
that  he  has  not  theretofore  made  an  entry  under  the  timber  culture  act. 
If  he  can  unreasonably  delay  the  presentation  of  the  application  after 
the  execution  of  the  affidavit  what  assurance  is  there  that  he  may  not 
have  entered  other  lands  under  the  said  act  in  the  meantime.    The 
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afBdavit  designed  to  be  a  protection  against  a  second  entry,  ceases  to 
be  such  if  a  long  time  intervenes  between  the  making  of  it  and  its 
presentation  to  the  proper  office.  Again,  in  the  non-mineral  affidavit 
an  applicant  swears  that  to  his  knowledge,  the  land  is  non-mineral  in 
character.  Should  a  long  delay  after  the  execution  of  the  affidavit  be- 
fore it  is  presented  be  permitted,  the  affidavit  may  be  true  when  made 
bni  not  according  to  the  facts  when  presented.  The  applicant  may 
have  found  or  discovered  minerals  on  the  land  in  the  meantime. 

Morey  in  the  case  at  bar  swqre  to  his  affidavits  August  22, 1887, 
they  were  presented  to  the  local  land  office  November  2,  the  same  year. 
More  than  two  months  therefore  intervened  and  for  this  delay,  the  ap- 
plicant offers  no  explanation.  In  absence  of  a  proper  explanation  I 
deem  such  a  delay  unreasonable  and  am  of  the  opinion  that  Morey 
must  file  the  supplementary  affidavits  required  by  your  office  before 
his  application  to  enter  said -lands  can  be  accepted.  Thirty  days  from 
notice  of  this  decision  are  allowed  to  him  to  file  said  suppelmental 
affidavits. 

Your  office  decision  is  accordingly  affirmed. 


pbe-emption^residence-«ectiox  9960,  b.  s. 
Oeoboe  F.  Hebmann. 

BoBidenoe  in  good  faitli  requires  that  the  claimant  ahaU  make  his  home  on  the  land 

to  the  exolnsion  of  one  elsewhere. 
One  who  removes  from  land  of  his  own  to  reside  upon  public  land  in  the  same  State 

cannot  acquire  thereby  the  right  of  pre-emption. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  March  19, 1890. 

I  have  considered  the  case  of  Geo.  F.  Hermann  on  his  appeal  from 
your  office  decision  of  December  11, 1888,  rejecting  his  application  to 
make  pre-emption  cash  entry  for  SW.  \  NB.  |,  and  NW.  i  SB.  i,  and 
B.  i  SW.  i,  Sec.  31,  T.  31  S.,  R.  65  W.,  Pueblo,  Colorado,  land  district. 

Claimant  filed  declaratory  statement  June  12, 1884,  alleging  settle- 
ment on  the  3rd  of  the  same  month ;  he  presented  final  proof  on  Au- 
gust 11, 1888,  and  on  September  5,  the  local  officers  rejected  the  same 
for  the  reason  that  they  were  not  satisfied  from  the  evidence  that  claim- 
ant had  resided  upon  the  land  in  good  faith,  and  found  that  his  place 
of  residence  had  been  ^^ofteuer"  upon  the  adjoining  land  where  his 
family  resided  and  that  he  had  used  said  land  for  grazing  and  farmiag 
more  than  as  a  home. 

Upon  appeal  your  office  in  the  decision  complained  of  affirmed  the 
local  office. 

The  claimant  admits  that  he  stayed  during  the  greater  part  of  the 
time  with  his  wife  and  family  upon  the  adjoining  laud  where  they  had 
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a  comfortable  hoase  of  several  rooms,  but  he  says  his  wife  was  <'  weak- 
minded"  and  that  when  he  desired  to  pre-empt  the  land  in  controversy 
she  absolutely  refused  to  leave  her  comfortable  and  commodious  house 
and  remove  to  the  small  log  cabin  he  had  erected  upon  the  pre-emption 
claim,  and  never  did  do  so. 

Claimant  says  he  established  his  own  residence  upon  the  claim  and 
remained  there  as  much  as  was  consistent  with  his  duty  to  his  wife 
whose  condition  was  such  as  to  make  it  necessary  that  he  should  be 
near  her.    His  three  sons  for  the  most  part  resided  with  their  mother. 

It  also  appears  that  from  September,  1887,  to  July,  1888,  claimant 
did  not  reside  upon  the  said  claim  at  all,  except  that  in  the  spring  he 
spent  three  weeks  putting  in  crops  thereon  and  in  harvest  he  put  in 
about  three  weeks  taking  care  of  the  crop.  The  rest  of  the  time  he  was 
living  upon  some  other  land  upon  which  he  made  a  coal  entry  for  one 
hundred  and  sixty  acres. 

There  is  no  evidence  in  regard  to  the  mental  condition  of  claimant's 
wife  except  his  own  statements,  and  they  are  so  meager  that  I  can  not 
conclude  from  the  evidence  that  his  excuse,  explanatory  of  the  char- 
acter of  residence  established  and  maintained  by  him,  is  sufficient  under 
the  rulings  of  the  Department. 

I  conclude  therefore  that  the  residence  of  claimant  was  not  such  as 
the  law  requires. 

In  addition  to  this  I  find  in  the  record  a  statement  made  by  claimant's 
counsel  to  the  effect  that,— 

Claimant  about  eight  years  ago  purohased  and  moved  upon  patented  land  adjoining 
this  claim ;  afterwards  it  was  asserted  that  the  eucry  was  fraudulent  and  suit  was 
brought  in  the  U.  S.  district  court  to  cancel  the  entry ;  matters  moved  slowly  and  the 
salt  IS  still  pending  and  nndecided.  Claimant  was  somewhat  advanced  in  years  and 
impatient  of  the  delay,  in  order  to  secure  land  for  himself  and  his  family  filed  his 
pre-emption  declaratory  statement. 

From  this  statement  it  would  seem  that  entry  is  also  barred  by  sec- 
tion 2260,  Bevised  Statutes. 

In  Martin  Graham  (6  L.  D.,  767)  the  claimant  had  entirely  divested 
himself  of  title  to  the  land  from  which  he  had  removed  before  he  offered 
final  proof  and  yet  it  was  held  this  did  not  remove  the  inhibition. 

In  Frank  H.  Sellmeyer  (6  L.  D.,  792)  it  was  held  that  the  inhibition 
extended  to  the  holder  of  an  equitable  title  to  the  land  from  which  he 
removed,  and  in  Ole  E.  Bergan  (7  L.  D.,  472)  it  was  held  that  it  ex- 
tended to  one  who  held  the  land  removed  from  under  a  contract  of  pur- 
chase, although  not  yet  paid  for. 

Your  said  decision  is  affirmed. 


328  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

SIOUX  INDIAN  LANDS. 
INSTEUOTIONS, 

Under  section  21,  act  of  March  2,  1839,  settlers  on  Sioux  Indian  lands  are  required  to 
pay  for  the  land  taken  by  them  when,  having  complied  with  the  law  in  the  mat- 
ter of  residence  and  cultivation,  they  submit  final  proof  thereof  at  the  local 
office. 

The  price  which  actual  settlers  are  required  to  pay  for  said  lands  becomes  fixed  at  the 
date  of  the  original  entry,  and  any  subsequent  settler  on  land  so  entered,  and 
afterwards  abandoned,  will  be  required  on  final  proof  to  pay  the  same  amount 
per  acre  as  the  settler  who  made  the  first  entry. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office^  March 

20, 1890. 

I  am  in  receipt  of  yoar  communication,  dated  the  13th  instant,  rela- 
tive to  the  proper  construction  of  section  twenty-one  of  the  act  of  Con- 
gress, approved  March  2,  1889  (25  Stat.,  896),  entitled,  *^  An  act  to  di- 
vide a  portion  of  the  reservation  of  the  Sioux  Nation  of  Indians,  in 
Dakota,  into  separate  reservations,  and  to  secure  the  relinquishment  of 
the  Indian  title  to  the  remainder,  and  for  other  purposes." 

After  quoting  from  said  section,  the  view  is  expressed  by  you  "  that 
a  proper  construction  of  the  law  would  require  that  the  one  dollar  and 
twenty-five  cents  per  acre  or  other  cash  payment  shall  be  made  at  the 
date  of  the  entry  by  which  the  land  is  segregated  in  favor  of  the  entry- 
man,"  because :  (1)  The  land,  at  date  of  entry,  becomes  practically  the 
property  of  the  entryman.  (2)  The  payment  for  the  land  should  be 
made  at  date  of  entry,  in  the  absence  of  any  statutory  provision  to  the 
contrary.  (3)  The  interest  must  be  paid  on  the  money  to  the  Indians 
<'  from  the  time  of  sale ; "  and  (4)  If  the  entryman  is  not  required  to  pay 
at  date  of  entry,  there  is  no  security  that  payment  for  the  land  will 
ever  be  made,  or  that  interest  will  ever  begin  to  run. 

That  portion  of  said  section  twenty-one,  relating  to  the  disposition  of 
lands  to  settlers,  reads : 

That  all  the  lands  in  the  Great  Sioux  Reservation  ontside  of  the  separate  reserva- 
tions herein  described  are  hereby  restored  to  the  poblic  domain,  except  American  Is- 
land, Farm  Island,  and  Niobrara  Island,  and  shall  be  disposed  of  by  the  United  States 
to  actnal  settlers  only,  nnder  the  provisions  of  the  homestead  law  (except  section  two 
thousand  three  hundred  and  one  thereof)  and  under  the  law  relating  to  townsites : 
Provided,  That  each  settler,  nnder  and  in  accordance  with  the  provisions  of  said 
homestead  acts,  shall  pay  to  the  United  States,  for  the  land  so  taken  by  him,  in  addi- 
tion to  the  fees  provided  by  law,  the  sum  of  one  dollar  and  twenty-five  cents  per  acre 
for  all  lands  disposed  of  within  the  first  three  years  after  the  taking  effect  of  thisact, 
and  the  sum  of  seventy-five  cents  per  acre  for  all  lands  disposed  of  within  the  next 
two  years  following  thereafter^  and  fifty  cents  per  aere  for  the  residue  of  the  lands 
then  undisposed  of,  and  shall  be  entitled  to  a  patent  therefor  according  to  said  home- 
stead laws,  and  after  the  full  payment  of  said  sums ;  but  the  rights  of  honorably  dis- 
charged Union  soldiers  and  sailors  in  the  late  civil  war  lis  defined  and  described  in 
sections  twenty-three  hnndred  and  four  and  twenty -three  hundred  and  five  of  the 
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Revised  Statutes  of  tLe  United  States,  shall  not  be  abridged,  except  as  to  said  sums : 
Providedj  That  all  lauds  herein  opened  to  settlement  under  this  act  remaining  undis- 
pooed  of  at  the  end  of  ten  years  from  the  taking  effect  of  this  act  shall  be  taken  and 
accepted  by  the  United  States  and  paid  for  by  said  United  States  at  fifty  cents  per 
acre,  which  amount  shall  be  added  to  and  credited  to  said  Indians  as  part  of  their 
permanent  fund,  and  said  lands  shall  thereafter  be  part  of  the  pnblic  domain  of  the 
United  States,  to  be  disposed  of  under  the  homestead  laws  of  the  United  States,  and 
the  provisions  of  this  act. 

The  precise  qaestion  to  be  determined  is,  when  is  the  settler,  ander 
the  provision  of  said  section,  required  to  pay  the  purchase  money  for 
the  land  taken  by  him  f  Must  he  pay  when  he  files  his  application  to 
enter,  or  when,  having  complied  with  the  terms  of  the  homestead  laws 
relative  to  residence  upon  and  cultivation  of  the  land  claimed,  he  ofiers 
his  final  proof  thereof  in  the  local  office  ? 

The  law  does  not  specifically  fix  the  time  of  payment.  A  careful 
consideration  must  be  given  to  said  act,  and  other  legislation,  relative 
to  the  same  subject-matter,  in  order  to  ascertain  the  intention  of  Con- 
gress, and  when  that  is  once  ascertained  it  must  control  the  Department 
in  the  execution  of  the  law.  '^  The  true  intent  and  meaning  of  a  statute 
is  no  doubt  always  to  be  regarded  ^  and  to  such  purpose  only,  says  one 
of  the  sages  of  the  law,  ought  the  words  to  be  construed."  (Potter^s 
Dwarris  on  Statutes,  p.  237 ;  Maxwell  on  Interpretation  of  Statutes, 
p.  1.) 

In  construing  a  statute,  it  is  eminently  proper  to  recur  to  the  history 
of  the  times,  at  the  date  of  its  passage,  in  order  to  ascertain  the  rea- 
son, as  well  as  the  meaning  of  particular  provisions  therein.  United 
States  V.  Union  Pacific  Railroad  Company  (91  U.  S.,  79).  A  brief 
statement  of  the  circumstances  connected  with  the  enactment  of  said 
act  of  March  2, 1889,  opening  the  Sioux  Eeservation  may  throw  some 
light  upon  the  question  presented. 

On  April  29, 1868  (15  Stat.,  635),  a  treaty  was  concluded  with  the 
Sioux  Nation  of  Indians  and  commissioners  on  the  part  of  the  United 
States,  and,  by  the  express  terms  thereof,  it  was  agreed  that  a  certain 
tract  of  land,  with  designated  boundaries,  should  be  ^^  set  apart  for  the 
absolute  and  undisturbed  use  and  occupation "  of  said  Sioux  Indians 
and  ^^  such  other  friendly  tribes  or  individual  Indians,  as  from  time  to 
time  they  may  be  willing,  with  the  consent  of  the  United  States,  to 
admit  amongst  them ; "  that,  in  addition  to  said  tract  so  reserved,  and 
adjoining  thereto,  other  arable  land  should  be  set  apart  by  the  United 
States  for  the  benefit  of  said  Indians,  so  that  each  Indian  desiring  to 
cultivate  the  soil  might  have  one  hundred  and  sixty  acres  of  tillable 
land  upon  which  he  could  reside,  or  cultivate.  The  treaty  further  pre- 
scribed the  manner  of  selecting  lands  by  Indians  desiring  to  commence 
farming,  also  for  the  issuance  of  patents  therefor  to  the  Indians,  and 
that  any  Indian  receiving  such  patent  <^  shall  thereby  and  from  thence- 
forth become  and  be  a  citizen  of  the  United  States,  and  be  entitled  to 
all  the  privileges  and  immunities  of  such  citizens,  and  shall,  at  the  same 
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time,  retain  all  his  ri^fhts  to  benefits  accruing  to  Indians  under  this 
treaty.''  Provision  was,  also,  made  for  the  education  of  the  Indian 
children  between  the  ages  of  six  and  sixteen,  the  United  States  agree- 
ing to  provide  a  school  house  and  teacher  for  every  thirty  children,  and 
the  Indians  promising  ^<  to  compel"  their  children  to  attend  school,  and 
said  agreement  was  to  continue*  for  twenty  years.  Other  stipulations 
were  entered  into,  relative  to  the  right  of  the  Indians  to  occupy  terri- 
tory outside  of  the  reservation,  the  right  to  hunt  on  certain  lands 
therein  named,  and  it  was,  by  the  twelfth  article  of  said  treaty,  ex- 
pressly declared  that — 

No  treaty  for  the  cession  of  any  portion  or  part  of  the  reservation  herein  described 
which  may  be  held  in  common  shall  be  of  any  validity  or  force  as  against  the  said  In- 
dians, unless  executed  by  at  least  three-fourths  of  all  the  adult  male  Indians,  occu- 
pying or  interested  in  the  same ;  and  no  session  by  the  tribe  shall  bo  understood  or 
construed  in  such  manner  as  to  deprive,  without  his  consent,  any  individual  member 
of  the  tribe  of  his  rights  to  any  tract  of  land  selected  by  him,  as  provided  in  article 
sixof  this  treaty. 

By  the  act  of  Congress,  approved  March  3, 1871  (16  Stat.,  566 ;  Sec. 
2079  B.  S.),  the  policy  of  making  treaties  with  the  Indian  tribes  was 
changed,  with  the  provision,  however,  that  no  lawful  treaty  obligation 
should  be  in  any  wise  impaired. 

By  the  act  of  February  28,  1877,  (19  Stat,  254),  the  agreement  made 
with  said  Indians,  by  the  United  States,  on  September  26, 1876,  with 
certain  exceptions,  was  ratified  by  Congress.  The  agreement,  by  ar- 
ticle one,  definitely  fixed  the  boundaries  of  tl^e  reservation,  abrogated 
article  sixteen  of  said  treaty,  relative  to  the  ^'unceded  Indian  territory,^ 
continued  in  force  the  provisions  of  said  treaty  of  1868,  except  as  modi- 
fled  by  said  agreement,  provided  that  Congress  should,  by  appropriate 
legislation,  secure  to  the  Indians  an  orderly  government,  and  that  each 
individual  shall  be  subject  to  the  laws  of  the  United  States,  and  be  pro- 
tected in  his  rights  of  property,  person,  and  life.  The  Indians  further 
promised  to  select  allotments  of  land,  as  soon  as  possible,  after  their 
removal  to  their  permanent  home.  That  portion  of  the  agreement 
(article  four),  relative  to  the  removal  of  the  Indians  to  the  Indian  Ter- 
ritory, was  not  ratified  by  said  act. 

The  act  of  April  30, 1888  (25  Stat.,  94),  proposed  to  divide  a  portion 
of  said  reservation  into  separate  reservations  and  secure  the  relin- 
quishment of  the  Indian  title  to  the  remainder.  This  act  made  pro- 
vision for  six  separate  reservations,  with  definite  boundaries,  confirmed 
allotments  already  made,  and  made  further  provision  for  allotting  lands 
in  severalty  to  said  Indians,  and  the  issuance  of  trust  patents  on  said 
allotments :  Provided,  that  the  acceptance  of  said  act  by  the  Indians, 
as  prescribed  by  said  treaty  of  1868,  should  operate  as  a  release  of  the 
Indian  title.  Section  seventeen  continued  the  provisions  of  article  seven 
of  said  treaty,  relative  to  schools,  for  twenty  years  from  the  date  of  said 
act,  provided  for  certain  purchases  for  the  benefit  of  the  Indians,  and 
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set  apart  a  permanent  fand  of  one  million  dollars,  the  interest  of  which 
at  five  per  cent  per  annnm  was  to  be  expended  for  the  benefit  of  the 
Indians,  and  to  promote  their  edacation  and  civilization.  The  act  also 
continues  in  force  the  provisions  of  said  treaty  and  agreement,  not  in 
conflict  with  its  provisions.  Said  act  also  provides  for  the  disposal  of 
the  money  accruing  from  the  disposal  of  said  lands :  namely,  that  after 
deducting  the  necessary  expenses  attending  the  sale  thereof,  the  re- 
mainder should  be  applied  to  the  reimbursement  of  the  United  States 
for  all  necessary  and  actual  expenditures  incurred  under  the  provisions 
of  said  act,  including  the  creation  of  said  permanent  fund,  and  after 
that  to  the  increase  of  said  fund.  The  act  required  the  assent  thereto 
of  the  different  bands  of  Sioux  Indians,  as  prescribed  by  the  twelfth  ar- 
ticle of  said  treaty,  due  proof  of  which  was  required  to  be  presented 
within  one  year  to  the  President  of  the  United  States,  who  was  required 
to  proclaim  the  fact  of  acceptance  and  consent,  and,  if  proof  and  proc- 
lamation were  not  duly  made,  said  act  was  to  become  of  no  effect  and 
null  and  void. 

Mr.  Secretary  Yilas  appointed  a  commission  to  secure  the  consent  of 
the  Indians  to  said  act,  which  it  failed  to  accomplish.  Subsequently, 
a  large  delegation  of  said  Indians  came  to  this  city,  and  stated  to  the 
Secretary  of  the  Interior  their  objections  to  the  provisions  of  said  act. 
It  was  believed  by  said  commission  that  a  personal  conference  with  the 
Secretary  would  remove  the  objections  of  the  Indians  and  secure  the 
acceptance  of  said  act.  The  conference  began  October  13, 1888,  and 
ended  on  the  19th  of  the  same  month.  On  the  15th,  John  Grass,  one  of 
the  Indians,  stating  the  objections  to  said  act,  complained  of  the  fail- 
ure of  the  government  to  give  the  annuities  promised  in  the  treaty  of 
1838;  also  that  the  boundaries  of  the  reservation  had  not  been  cor- 
rectly given ;  that  the  amount  to  be  received  for  the  land  was  not 
enough ;  that  the  treaty  obligations,  relative  to  education,  had  not  been 
fulfilled  by  the  United  States;  that  the  allotment  allowed  to  each  In- 
dian was  not  enough,  and  should  be  three  hundred  and  twenty  acres. 
Other  Indians  complained  of  the  price  proposed  to  be  paid  for  their 
land.  On  October  17,  Secretary  Vilas  stated  to  the  Indians  in  confer- 
ence, that  he  had  consulted  fully  with  the  President  upon  the  objec- 
tions presented  by  them,  and  was  directed  to  say  that,  if  the  Indians 
would  consent  to  it,  the  President  would  recommend  to  Congress  to 
change  said  act,  so  that  all  the  lands  taken  by  homesteaders  during 
the  first  three  years  after  the  opening  of  the  reservation  shall  be  paid 
for  at  the  rate  of  one  dollar  per  acre;  that  all  the  land  that  is  taken  in 
the  next  two  years,  after  that,  shall  be  paid  for  at  the  price  of  seventy- 
five  cents  per  acre,  and  the  land  which  is  taken  after  five  years,  at  fif^y 
cents  per  acre;  that  after  five  years.  Congress  shall  provide  that  the 
land  not  disposed  of  may  be  sold  in  some  other  way,  and  Congress  may 
put  to  the  credit  of  the  Indians,  in  the  United  States  Treasury,  an 
amount  equal  to  fifty  cents  per  acre ;  that  the  permanent  fund  shall 
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be  two  million,  instead  of  one,  and  a  payment  in  cash  of  twenty  dol- 
lars should  be  made  within  six  months  after  said  act  takes  effect,  to 
every  Indian,  man,  woman,  and  child,  or,  if  the  Indian  should  so  de- 
sire, the  whole  Amount  should  remain  in  the  Treasury.  The  majority 
of  said  delegation  did  not  accept  the  proposed  amendments,  but,  on 
October  19,  submitted  to  the  Secretary  a  report,  in  which  they  asked  to 
have  placed  to  their  credit  in  the  United  States  Treasury  a  sum  equal 
to  one  dollar  and  twenty-five  cents  per  acre  for  all  the  lands,  restored, 
^'  clear  of  all  expense  with  interest  at  five  per  cent  per  annum.  Ob- 
jections were  made  to  the  provision  in  said  act,  relative  to  the  pur- 
chase of  cattle,  for  the  reason  that  a  sufficient  allowance  therefor  was 
made  in  said  treaty  of  1868,  articles  eight  and  ten ;  to  the  clause  re- 
quiring expenses  of  survey  to  be  borne  by  the  Indians;  and  to  the 
school  clause,  which  did  not  provide  for  the  additional  ten  years  of 
schooling,  which  they  had  not  received  under  said  treaty  of  1868.  The 
Indians  asked  the  Secretary  to  bring  said  objections  to  the  attention  of 
Congress,  and,  if  accepted,  upon  the  act,  as  modified,  being  again  pre- 
sented for  ratification,  the  Indians  would  do  all  in  their  power  to  have 
it  duly  accepted.  ( Vide  Ex.  Doc,  No.  17,  50  Cong.,  2d  Sess.,  pp.  227- 
249.) 

On  December  14, 1888,  Secretary  Vilas,  in  response  to  the  resolution 
of  the  United  States  Senate,  transmitted  to  that  body  a  copy  of  the 
proceedings  of  said  commission,  which  is  embodied  in  said  executive 
document. 

Said  act  of  1888  having  become  **  null  and  void,"  on  March  2, 1889, 
the  act  now  under  consideration  was  approved,  by  which  another  effort 
was  made  to  secure  the  consent  of  the  Indians  to  the  division  and  open- 
ing up  to  settlement  of  said  reservation. 

The  latter  act  is,  in  many  respects,  exactly  like  the  former.  The 
boundaries  of  the  separate  reservations  are  slightly  changed ;  the  price 
to  be  paid,  in  lieu  of  allotments,  to  the  Flaudreau  band  of  Indians  was 
raised  from  fifty  cents  to  one  dollar  (see  section  seven).  In  section  eight 
the  amount  of  land  to  be  allotted  totach  head  of  a  family  was  increased 
from  "  one  quarter-section  "  to  "  three  hundred  and  twenty  acres."  Pro- 
vision was  made  in  section  nine  that  allotments  shall  not  be  compulsory, 
except  as  to  orphans,  nnless  consented  to  by  a  majority  of  the  adult  mem- 
bers of  the  tribe.  Section  eleven  adds  the  provision  of  section  six  of  the 
act  of  February  8, 1887  (24  Stat.,  390),  and  the  quantity  of  land  allowed  to 
each  member  of  the  Ponca  tribe  is  doubled  by  section  thirteen.  Section 
seventeen  increases  the  permanent  fund  to  three  millions  of  dollars, 
prescribes  the  manner  of  the  disbursement  of  the  interest  thereof,  and 
also  ten  per  cent  of  the  principal  annually,  and  provides  that  <'  at  the 
end  of  fifty  years  from  the  passage  of  this  act  said  fund  shall  be  expended 
for  the  purpose  of  promoting  education,  civilization,  and  self-support 
among  said  Indians,  or  otherwise  distributed  among  them,  as  Congress 
shall,  from  time  to  time,  determine."    In  section  eighteen  the  price  of 
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land  sold  to  missionary  societies  is  raised  from  fifty  cents  to  one  dollar 
and  fifty  cents  per  acre,  and  in  section  twenty-one  the  price  to  be  paid 
by  the  homestead  settler  is  raised  to  ^^  one  dollar  and  twenty-five  cents 
per  acre  for  all  lands  disposed  of  within  the  first  three  years,  after  the 
taking  effect  of  this  act,  and  the  snm  of  seventy-five  cents  per  acre  for 
all  lands  disposed  of  within  the  next  two  years,  following  thereafter, 
and  fifty  cents  per  acre  for  the  residue  of  the  lands  then  undisposed  of." 

The  above  quotation  is  inserted  in  said  section,  in  lieu  of  the  follow- 
ing in  the  same  section  of  said  act  of  1888,  <'  of  fifty  cents  for  each  and 
every  acre.''  The  clause  ^'  in  addition  to  the  fees  provided  by  law  "  and 
the  clause  ^'  shall  be  entitled  to  a  patent  therefor,  according  to  said 
homestead  laws,  and  after  the  full  payment  of  said  sum  "  (or  '^  sums  ") 
are  in  said  section  in  each  act.  If  now,  we  turn  to  the  provisions  of  the 
homestead  laws,  we  find  that  the  applicant  for  land  thereunder  is 
required  to  file  an  affidavit,  and  on  payment  of  five  dollars,  when  the 
entry  is  of  not  more  than  eighty  acres,  and  on  payment  of  ten  dollars, 
when  the  entry  is  for  more  than  eighty  acres,  he  shall  thereupon  be  per- 
mitted to  enter  the  amount  of  land  specified.  (Section  2290  U.  S. 
Be  vised  Statutes.) 

Section  2291  of  the  Revised  Statutes  provides  that  no  certificate  shall 
be  given  '<  until  the  expiration  of  five  years  from  the  date  of  such 
entry,"  and  the  time  for  making  due  proof  of  compliance  with  the 
requirements  of  the  homestead  law  is  extended  two  years,  or  seven 
years  from  the  date  of  the  original  entry. 

By  section  2238  of  the  Be  vised  Statutes,  third  clause,  the  homestead 
applicant  is  required  to  pay  a  commission, ''  at  the  time  of  entry,  of 
one  per  centum  on  the  cash  price,  as  fixed  by  law,  of  the  land  applied 
for ;  and  a  like  commission  when  the  claim  is  finally  established,  and 
the  certificate  therefor  issued,  as  the  basis  of  a  patent." 

It  thus  appears  that,  by  the  express  provision  of  the  statute,  a  part 
of  the  fees  is  not  required  to  be  paid  until  the  '<  claim  is  finally  estab- 
lished." This  being  so,  it  would  seem  to  be  a  fair  construction  of  the 
statute  that  the  sum  required  to  be  paid  by  the  applicant,  ^'  in  addition 
to  the  fees,"  would  not  become  due  until  the  time  had  elapsed,  so  that 
the  whole  amount  of  fees  could  be  paid.  Moreover,  said  section  ex- 
pressly excepts  therefrom  the  provisions  of  section  2301  of  the  Bevised 
Statutes,  allowing  the  applicant  to  commute  his  entry,  ^<  at  any  time  be- 
fore the  expiration  of  the  five  years,"  thus,  evidently,  indicating  a  purpose 
on  the  part  of  the  government  to  dispose  of  that  portion  of  the  reserva- 
tion, restored  to  the  public  domain,  to  those  actual  settlers  and  only 
such,  as  have  lived  upon  their  claims  the  full  period  of  five  years,  and 
not  merely  to  secure  either  the  highest  price  possible,  or  payment  for  the 
lands  in  the  shortest  time.  The  government  had  regard  for  the  best 
interest  of  the  Indians  and  was  anxious  to  secure  to  them  the  benefits 
of  civilization,  and  encourage  them  to  become  emancipated  from  their 
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tribal  relations,  and  secure  to  them  the  rights  of  citizenship,  as  well  as 
a  fair  price  for  the  land  to  which  they  owned  the  right  of  occapancy. 

The  objections  by  the  Indians,  to  the  proposed  amendments  of  said 
act  of  1888,  as  stated  by  Mr.  Secretary  Vilas,  were  principally  to  the 
price  per  acre  and  the  terms  of  payment.  Bat  the  objection  was  not 
made  by  the  Indians  that  the  settlers  were  not  required  to  pay  the  pur- 
chase money  at  the  date  of  original  entry,  but,  as  stated  by  the  Indians, 
themselves,  in  section  two  of  their  objections  (Secretary's  report,  1888, 
page  61),  there  was  '^  no  certainty  that  all  of  it  (the  land)  would  ever 
be  taken  at  fifty  cents  per  acre,  and  owing  to  the  difficulty  of  procuring 
surveys,  complications  might  arise  which  would  deprive  us  of  the  ad- 
vantage of  the  most  favorable  price  proposed,  namely,  one  dollar  per 
acre  for  the  first  three  years." 

It  was  clearly  the  opinion  of  Secretary  Yilas,  that  the  act  of  1888  did 
not  require  payment  for  the  land  at  the  date  of  entry,  for  he  says 
(Report,  p.  65) : 

The  policy  of  Congress  is  w^isely  declared  by  the  act  tfO  require  the  disposition  of 
these  lands  only  to  homestead  settlers,  to  be  paid  for  after  the  fall  period  of  five  years 
residence  and  improyement,  which  now  entitles  homesteaders  upon  the  public  do- 
main elsewhere  to  a  patent  without  price. 

It  must  be  remembered  that  a  large  portion  of  the  land  restored 
was  admitted  to  be  of  inferior  character  and  unfit  for  cultivation,  and 
the  Indians  very  naturally  feared  that  they*  would  never  be  taken  by 
actual  settlers.  To  obviate  this  objection,  it  was  provided  that,  after 
ten  years  from  the  date  when  said  act  of  1889  became  effective,  the 
government  should  take  and  pay  for  all  lands  then  ^^  undisposed  of 
the  sum  of  fifty  cents  per  acre.  There  was  no  such  provision  in  the 
act  of  1888,  but  in  the  proposed  amendment  (section  two),  submitted  by 
Secretary  Yilas,  it  was  stated : 

That  after  the  expiration  of  fiye  years,  Congress  may  provide  for  any  disposition 
of  the  lands,  remaining  unsold,  which  shall  be  deemed  proper :  Provided,  That  not 
less  than  fifty  cents  an  acre  is  placed  to  the  credit  of  the  funds  derived  therefrom  for 
the  benefit  of  said  Indians. 

It  is  quite  evident,  that  it  is  for  the  best  interest  of  the  Indians, 
pecuniarily,  that  as  large  a  portion  as  possible  of  said  land  should  be 
entered  within  the  first  three  years,  for  each  acre  so  disposed  of  brings 
two  and  a  half  times  the  amount  that  the  government  agrees  to  pay 
for  the  land  at  the  expiration  of  ten  years. 

It  was.  the  opinion  of  Secretary  Yilas  that  it  would  be  inexpedient  to 
require  the  settler  to  pay  one  dollar  and  twenty-five  cents  per  acre  for 
the  land  at  any  time,  for  he  says  (Beport,  page  65) : 

To  impose  generally  so  large  a  price  as  a  prerequisite  to  patent,  after  the  full  term 
of  residence  and  improvement  required  by  the  homestead  law,  would  doubtless  oper- 
ate to  seriously  discourage  and  retard  the  progress  of  settlement. 

The  construction  of  said  act  of  1888,  relative  to  time  of  payment,  by 
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Mr.  Secretary  Vilas,  if  not  conclusive,  is  entitled  to  much  weight. 
United  States  v.  Freeman  (3  How.  5d5). 

The  suggestion  that  the  Indians  would  suffer  injury  by  the  loss  of 
interest,  during  th&  period  of  time  allowed  the  settler  to  make  final 
proof,  does  not  impress  me  forcibly.  By  the  express  provision  of  said 
section  17,  there  is  appropriated  to  the  use  of  said  Indians,  the  interest, 
at  five  per  cent,  per  annum,  on  three  millions  of  dollars,  the  permanent 
fund,  to  be  distributed  under  the  direction  of  the  Secretary  of  the  In- 
terior, as  provided  in  said  section,  so  that  the  Indians  will  receive  the 
use  of  the  interest  on  said  fund  from  the  date  when  said  act  became 
effective.  In  other  words,  the  United  States  advances  for  the  use  of 
the  Indians  $150,000  annually,  without  regard  to  the  question  whether 
the  proceeds  of  the  lands  prior  to  the  expiration  of  ten  years  from  the 
date  when  said  act  takes  effect,  shall  equal  the  amount  so  advanced  as 
interest.  If,  as  is  highly  probable,  the  requirement  of  pre-payment 
would  hinder  the  settlement  of  the  land  during  the  first  three  years,  every 
acre  not  settled  upon  or  disposed  of  at  the  end  of  three  years  becomes 
reduced  in  price  to  seventy-five  cents  per  acre,  and  all  land  not  dis- 
posed of  at  the  end  of  five  years  is  reduced  to  fifty  cents  per  acre,  so 
that,  the  gain  to  the  Indians  in  the  enhanced  price  at  which  said  lands 
would  probably  be  sold  would  be  more  than  the  loss  on  account  of  in- 
terest on  the  purchase  money  from  the  date  of  entry  to  date  of  pay- 
ment. 

It  is  also  suggested  that,  while  the  lands  are  reduced  in  price  to  fifty 
cents  i>er  acre  at  the  expiration  of  five  years,  the  government  does  not 
take  them  until  the  expiration  of  ten  years,  and  does  not  pay  any  in- 
terest on  the  purchase  money  prior  to  that  time. 

In  my  opinion,  the  price  which  actual  settlers  are  required  to  pay 
for  said  lands  becomes  fixed  at  the  date  of  original  entry,  and  any  sub- 
sequent settler  of  land  so  entered  and  afterwards  abandoned,  should 
be  required  to  pay  the  same  amount  per  acre  as  the  settler  who  made 
the  first  entry.  Such  requirement  would  obviate  the  inducement  that 
might  be  held  out  to  settlers  to  make  entry  and  then,  after  the  expira- 
tion of  three  or  five  years,  as  the  case  might  be,  relinquish  or  abandon 
the  same  for  the  puri)ose  of  allowing  other  settlers  to  enter  the  lands 
at  a  reduced  price.  Thus,  if  entry  is  duly  made  prior  to  the  expira- 
tion of  thi-ee  years,  the  land  so  entered  is  ^'disposed  of"  in  the  same 
sense  of  the  statute,  or  '^  legally  appropriated,"  and  the  settler  must 
pay  for  the  same  when  he  offers  his  final  proof,  at  the  rate  of  $1.25  per 
acre,  and  in  like  manner  other  lands  entered  after  three  years  and  prior 
to  five  years  from  the  taking  of  the  act  must  be  paid  for  at  seventy -five 
cents  per  acre,  and  all  other  lands  entered  must  be  paid  for  by  actual 
settlers  at  fifty  cents  per  acre.  If  any  remain  at  the  expiration  of  ten 
years,  the  government  becomes  the  purchaser  at  fifty  cents  per  acre. 

It  is  not  always  necessary  that  lands  should  be  sold  and  paid  for  in 
order  that  they  shall  be  '^disposed  of."    In  Wilcox  v.  Jackson (13  Pet*, 
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513)  the  United  States  supreme  court  coBsideriog  the  effect  of  an  order 
of  withdrawal  of  a  tract  of  land  for  a  military  post,  by  direction  of  the 
President  under  an  act  of  Congress,  held  that 

Whensoever  a  tract  of  land  shall  have  been  ouoe  legally  appropriated  to  any 
purpose,  from  that  moment  the  land  thus  appropriated  becomes  severed  from  the 
mass  of  public  lands,  and  that  no  subsequent  law,  or  proclamatioui  or  sale,  vronld 
be  ODustrued  to  embrace  it  or  to  operate  upon  it,  although  no  reservation  were  made 
of  it. 

This  decision  was  made  in  1839,  and  has  been  uniformly  adhered  to  ever 
since.  Indeed  it  has  been  held  by  the  supreme  court  that  a  homestead 
entry  of  record,  valid  in  its  face,  is  an  appropriation  of  the  land  that  seg- 
regates it  from  the  public  domain,  and  precludes  it  from  a  subsequent 
grant  by  Congress.  Vide  Hastings  and  Dakota  R.  R.  Co.  t?.  Whitney, 
decided  December  9, 1889,  132  U.  S.,  357. 

In  the  opinion  of  Attorney  General  Mac  Veagh  (dated  July  15, 1881, 
1 L.  D.,  30),  a  homestead  entry  of  public  lands,  prior  to  the  completion- 
of  full  title  in  the  settler,  is  an  appropriation  of  the  land  covered  by 
said  entry,  so  that  it  could  not  be  set  apart  by  the  President  for  a  mil 
itary  reservation. 

The  construction  of  said  act,  as  above  indicated,  is  evidently  in 
accordance  with  the  intention  of  the  parties  affected  thereby,  and  just 
alike  to  the  Indians,  the  actual  settlers,  and  the  United  States.  You 
will,  therefore,  cause  instructions  to  be  prepared  for  the  local  officers, 
in  accordance  with  the  views  herein  expressed,  and  submit  the  same  to 
the  Department  for  approval. 

PRE-EMPTION  ENTRY— SECOND  FILING. 

William  L.  Churoh. 

A  second  filing  is  not  permissible  thongh  the  first  may  have  been  allowed  prior  to 
the  adoption  of  the  Revised  Statutes. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  March  20,  1890. 

I  have  considered  the  case  of  Wm.  L.  Church  on  his  appeal  from  yoar 
office  decision  of  October  23,  1888,  holding  for  cancellation  his  pre- 
emption cash  entry  for  S  W.  J,  SB.  |  and  S.  i  S  W.  ^,  Sec.  25,  and  SB.  i 
SB.  i,  Sec.  26,  T.  35  N.,  R.  5  W.,  Lewiston,  Idaho,  land  district. 

It  appears  from  the  record  that  claimant  filed  declaratory  statement 
June  30, 1884,  alleging  settlement  on  the  same  day  and  presented  final 
proof  and  made  cash  entry  for  said  land  September  22, 1885. 

Upon  examination  of  his  final  proof  in  your  office  his  entry  was  held 
for  cancellation  because  it  appeared  that  he  exhausted  his  pre-emptive 
right  by  a  prior  filing  and  from  this  decision  claimant  appeals. 

With  his  declaratory  statement  in  the  case  at  bar  claimant  filed  his 
affidavit  stating  substantially  that  he  had  filed  a  former  declaratory 
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statement  on  March  23,  1S72,  in  Helena,  Montana  land  office,  bat  that 
at  the  time  he  made  said  tiling  he  supposed  that  the  Northern  Pacific 
Bailroad  would  be  built  in  and  through  that  vicinity  and  furnish  the 
settlers  with  railroad  facilities,  but  when  the  road  was  finally  located 
some  distance  north  he  abandoned  the  land. 

Upon  appeal  claimant  assigns  as  a  specification  of  error  the  holding 
by  your  office  in  said  decision  that  the  rule  announced  in  J.  B.  Bay- 
mond  (2  L.  D.,  854),  should  be  applied,  and  argues  that  as  Church's 
second  declaratory  statement  was  filed  June  30, 1884,  and  he  had  stated 
fully  under  oath  to  the  local  officers  the  facts  connected  with  his  first 
filing,  said  officers  could  not  yet  have  been  informed  of  the  decision  in 
said  Baymond  case  which  was  dated  February  27,  1884,  and  that  they 
were  therefore  acting  under  the  rule  in  California  v.  Pierce  (1  L.  D., 
442). 

If  the  rule  claimed  in  this  argument  were  to  be  applied  there  could  be 
no  change  of  rulings.  Baymond  might  have  raised  the  same  objection 
to  the  ruling  in  his  case. 

Your  decision  is  fully  sustained  by  the  decisions  of  this  Department 
In  said  Baymond  case  and  in  others  since.  See  Jonathan  House  (4  L. 
D.,  189);  Jose  Maria  Solaiza  (6  L.  D.,  20);  Bridges  v.  Curran  (7  L.  D., 
395). 

Your  decision  is  accordingly  affirmed. 


PBE-EM  l»T  ION  -RKSIDENCB-CITLTI VATION. 

Archibald  McIntyee. 

There  is  no  rale  of  law  or  of  the  Department  which  requires  the  pre-emptor's  con- 
tinaons  actual  personal  presence  ou  his  claim  for  sItl  mouths  immediately  preced- 
ing the  sabmission  of  final  ])roof. 

If  the  inhabitancy  and  improvements  of  the  pre-emptor  are  sufficient  to  indicate  a 
reasonable  compliance  with  law,  failure  to  show  cultivation  does  not  call  for  re- 
jection of  the  proof. 

First  Assistant  Secretary  Chandler  to  tlie  Oommissianer  of  the  General 

Land  Office,  March  20, 1890. 

This  is  an  appeal  by  Archibald  Mclntyre  from  your  office  decision  of 
January  11, 1887,  suspending  (with  others)  his  pre-emption  cash  entry 
for  the  NB.  i  Sec.  16,  T.  131  N.,  E.  58  W.,  Fargo,  Dakota,  and  allowing 
him  sixty  days  in  which  to  show  cause  why  said  entry  should  not  be 
held  for  cancellation  for  failure  to  reside  on  the  land  for  six  months 
immediately  preceding  his  pre-emption  proof. 

The  township  plat  was  filed  January  17, 1884.  The  claimant  filed 
his  declaratory  statement  March  19,  1884,  alleging  settlement  on  the 
land  May  24, 1883.  He  made  proof  and  payment  for  the  same  at  the 
local  office  August  27,  1884.  It  appears  from  said  proof  that  he  was  a 
single  man  between  twenty-two  and  twenty-three  years  of  age,  that  he 
14639— VOL  10 22 
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made  settlemeDt  on  the  land  May  24, 1883,  by  building  a  houae;  that 
his  residence,  established  the  same  day,  was  continuous  except  during 
the  winter  of  1883  and  1834,  when  <^  temporarily  absent  three  months 
in  Canada;"  that  his  improvements,  valued  at  $250,  comprised  a  house 
eight  by  ten  feet,  with  window  and  door,  a  well  nineteen  feet  deep  and 
thirty  acres  broken  but  not  cropped. 

The  claimant  with  the  exception  of  three  months  during  the  winter 
of  18^3  and  1884,  inhabited  the  land  from  May,  1883  until  he  made 
proof  in  August,  1884. 

Thus  it  appears  that  his  actual  residence  on  the  land  continued  for 
about  a  year.  That  he  was  not  personally  present  thereon  for  six 
months  immediately  preceding  the  date  of  his  proof  is  not  fatal  to  his 
entry.  There  is  no  rule  of  law  or  of  the  Department  which  requires 
the  pre-emptor's  continuous  actual  personal  presence  on  his  claim  for 
six  months  immediately  preceding  the  offering  of  his  proof.  Mary  A« 
Shanessy  (7  L.  D.,  62  and  cases  cited.) 

Although  the  claimant  does  not  appear  to  have  cultivated  the  land 
his  improvements  are  with  his  residence  sufficient  in  my  opinion  to  in- 
dicate a  reasonable  compliance  with  the  law. 

In  view  of  the  foregoing,  I  must  find  that  the  present  record  does 
not  disclose  a  sufficient  warrant  for  disturbing  the  entry  in  question. 


PRE-EMPTION  ENTRY-SECOND  FILING. 

Edward  0.  Glement. 

The  right  to  make  a  second  filing  will  be  recognized,  if  throagh  no  fanlt  or  neglect 
N    of  the  pre-emptor  consaramation  of  title  was  not  practicable  ander  the  first. 

First  Assistant  Secretary  Chandler  to  the    Commissioner  of  the  General 

Land  Office,  March  20,  1890. 

Edward  O.  Glement  filed  pre-emption  declaratory  statement  March 
22, 1888,  alleging  settlement  the  same  day  upon  E.  i  J^W.i,  Sec.  6,  T. 
21  S.,  B.  28  E.,  Visalia,  Galifornia.  Clement  submitted  proof  at  the 
local  office  December  20, 1888,  showing  that  with  his  wife,  he  had  lived  on 
the  said  land  from  April  1, 1888,  continuously  and  that  his  improvements 
valued  at  $300,  comprised  a  house  fourteen  by  fourteen  and  between 
twenty  and  twenty-five  acres  cultivated. 

The  said  proof  was  rejected  at  the  local  office  for  the  reason  that  the 
claimant  was  thereby  shown  to  have  previously  made  a  pre-emption 
filing  in  Idaho.  This  action  was  sustained  by  your  office  decision  of 
January  23, 1889,  from  which  the  claimant  appeals  here. 

The  claimant's  affidavit  (not  corroborated^  filed  with  his  said  proof 
sets  out  that  he  made  said  filing  at  Boise  City,  some  five  or  six  years 
ago,  that  he  had  been  led  to  believe  that  a  company  then  organized 
would  bring  water  to  a  point  near  the  land  embraced  therein,  that  such 
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scheme  was  abandoned  about  two  months  after  said  filing,  that  water 
for  family  ase  was  so  ^^deep"  that  it  conld  not  be  obtained  without  such 
great  expense  as  to  make  the  undertaking  wholly  impracticable,  that 
there  being  no  natural  stream  of  water  within  four  miles  he  and  other 
settlers  in  the  neighborhood  were  obliged  to  abandon  their  claims. 

If  the  matters  thus  outlined  are  in  accord  with  the  actual  facts,  and 
if,  as  the  claimant  avers  in  effect  in  his  af&davit,  the  land  covered  by 
his  filing  last  referred  to  became  by  reason  of  difficulty  in  obtaining 
water  practically  uninhabitable,  he  should  not  in  my  opinion,  be  held 
to  have  exhausted  his  pre-emption  right. 

The  right  to  make  a  second  filing  will  be  recognized  where  through 
no  faalt  or  neglect  of  the  pre-emptor  consummation  of  title  was  not 
practical  under  the  first.    Paris  Meadows  et  al  (9  L.  D.,  41). 

If  therefore  the  claimant's  failure  to  complete  his  claim  under  his  for- 
mer filing,  was  not  the  result  of  his  fault  or  neglect,  his  present  filing 
should  not  be  disturbed. 

The  claimant  will  accordingly  be  permitted  within  a  reasonable  time 
to  file  additional  evidence  to  show  that  his  abandonment  of  the  land  em- 
braced in  his  said  former  filing  was  brought  about  by  matters  beyond 
bis  control.  Upon  the  evidence  thus  produced  you  will  re-adjudicate 
the  case. 

In  the  event  of  the  claimant's  failure  to  furnish  the  evidence  hereby 
required  his  said  filing  will  stand  canceled. 

The  decision  appealed  from  is  so  modified. 


PRACTICE  -EVIDENCE-BESIDENCE. 

STOWELI^  V.  Clyatt. 

An  objection  to  the  manner  in  which  depositions  are  transmitted  and  filed  comes  too 
late  when  raised  for  the  first  time  on  appeal  to  the  Department. 

Kesidence  in  good  fa  ith  reqnires  the  establishment  of  a  home  on  the  land  to  the  ex- 
clusion of  one  elsewhere. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  March  20, 1890. 

August  14, 1885,  William  M.  Stowell  entered  under  the  homestead  law 
(H.B.15,882)  lot  8,  Sec.  34,  T.  33  S.,  R.  17  E.,  Gainesville  district,  Florida. 
March  29, 1886,  William  G.  Glyatt  made  an  affidavit  of  contest  of  said 
entry,  charging  that  said  land  had  not  been  settled  and  resided  upon 
nor  improved  and  cultivated  by  Stowell  as  required  by  law.  On  hear- 
ing held,  August  18, 1886,  the  local  officers  found  from  the  testimony 
adduced  by  the  parties  that,  as  charged  in  the  affidavit  of  contest, 
Stowell  had  ''not  complied  with  the  homestead  laws"  and  '*  therefore 
recommended  that  his  entry  be  canceled."  Your  office,  by  decision  of 
Ifovember  8, 1888  (from  which  appeal  is  now  taken),  concurred  in  the 
finding  of  the  local  officers. 
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On  examination  of  the  evidence,  I  find  the  facts  to  be  as  fonnd  by 
your  office  and  the  local  officers,  namely,  that  Stowell  went  npon  the 
land  in  November  and  December,  1885,  and  pat  barbed  wire  on  the  top 
of  an  old  fence  already  erected  by  some  one  prior  to  Sto  well's  entry  and 
cat  the  weeds  and  brash  off  an  acre  and  a  half  or  two  acres  of  old  clear- 
ing on  which  he  planted  orange  trees ;  that  in  Febraary,  1886,  he  bailt 
a  shanty  or  shelter  on  the  land,  consisting  of  foar  posts  with  only  three 
sides  closed  and  no  windows  or  floor, covered  with  palmetto  fans,  which 
afforded  little  protection  against  rain,  and  containing  no  farnitnre ;  that 
he  visited  the  land  sometimes  as  often  as  once  a  week,  bat  spent  nearly 
all  his  time  '^  across  the  bay "  on  the  main  land,  where  he  was  (and 
appears  to  have  been  before  making  entry)  engaged  in  raising  vegeta- 
bles for  market.  He  claims  that  he  coald  not  make  a  living  apon  the 
claim  and  that  his  absences  were  necessary  for  that  purpose.  His  im- 
provements were  not  sach  as  to  render  the  claim  habitable,  and  hence 
do  not  indicate  an  intent  to  reside  thereon.  On  the  state  of  facts  dis- 
closed by  the  record,  I  find  no  safflcient  groand  for  setting  aside  the 
concarring  decisions  of  yoar  office  and  the  local  officers. 

The  testimony  in  the  case  was  taken  by  depositions,  and  the  appel- 
lant assigns  as  error  authorizing  the  reversal  of  yoar  office  decision, 
that  ^'  nothing  appears  in  the  record  showing  said  testimony  was  trans- 
mitted to  the  local  officers  as  provided  by  Bale  of  Practice  30,  or  that 
it  was  opened  by  them  and  the  endorsement  made  as  required  by  Bale 
31."  It  is  not  claimed  that  the  testimony  adduced  was  not  that  actually 
deposed  to  by  the  witnesses,  or  that  appellant  has  been  in  any  manner 
injured,  and  the  objection  applies  equally  to  the  testimony  on  both 
sides.  If,  as  a  matter  of  fact,  said  Bules  of  Practice  were  not  complied 
with,  objection  should  have  been  made  in  limine  before  the  local  officers 
to  the  admisi^ion  in  evidence  of  the  depositions.  Such  objection  comes 
too  late  when  raised  for  the  first  time  on  appeal  to  this  Department,  and 
the  appellant,  by  not  making  the  point  before  the  local  officers,  and  in- 
troducing his  own  testimony,  which  was  also  affected  by  the  alleged  ir- 
regularity, must  be  held  to  have  waived  it  and  is  estopped  from  now 
setting  it  up. 

The  decision  of  your  office  is  affirmed. 


pbb-emption  entry-improvementa 
Ghables  L.  Gabnsey. 

The  faot  that  the  improyements  are  inconsiderable  in  yalae  does  not  in  itself  war- 
rant a  finding  of  bad  faith,  if  the  final  proof  is  satisfactory  in  other  respects. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  20,  1890. 

I  have  considered  the  case  of  Ohas.  L.  Oamsey  on  his  appeal  from 
your  office  decision  of  November  20, 1888,  rejecting  his  final  proof  in 
support  of  his  pre-emption  cash  entry  for  B.  J  NW.  J  and  E.  J  SW.  J, 
Sec.  15,  T.  4  N.,  II.  32  W.,  McCook,  Nebraska,  land  district. 
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It  appears  from  the  record  that  claimant  filed  his  declaratory  state- 
ment April  21,  1885,  and  submitted  final  proof  October  15, 1885. 

His  evidence  on  final  proof  is  to  the  effect  that  he  made  settlement 
npon  the  land  April  10, 1885,  by  commencing  the  erection  of  a  honso 
and  upon  its  completion  within  three  or  four  days  thereafter,  established 
his  residence  therein  and  had  made  his  residence  continuous  up  to  final 
proof. 

He  was  unmarried,  and  the  house  built  and  occupied  by  him  was  a 
frame  twelve  by  twenty-four  feet  with  a  door  and  window.  The  proof 
also  shows  that  he  broke  six  acres  of  ground  and  raised  a  crop  of  com 
and  i)otatoe8  thereon. 

In  your  said  decision  the  sole  reason  assigned  for  the  rejection  of 
proof  is  that  ^Mmprovements,  valued  at  (50  to  $75,  consisting  of  a 
frame  house  twelve  by  fourteen  feet  are  not  conclusive  of  good  faith." 

The  fact  that  in  addition  to  the  erection  of  a  house  of  reasonable  size 
claimant  had  broken  and  cultivated  six  acres  of  ground,  aeems  to  have 
been  overlooked  in  your  said  decision. 

The  fact  that  the  improvements  were  as  stated  is  not  sufficient  of 
itself  to  sustain  a  finding  of  bad  faith  or  the  rejection  of  proof  under  all 
the  evidence  in  this  case. 

Your  said  decision  is  accordingly  reversed. 


TIMBER  CIJLTirRE  CONTEST— AGENT. 

Danford  V.  Ellsworth. 

It  is  the  duty  of  the  entryman  to  properly  protect  the  trees  planted  from  the  inroads 
of  cattle  and  horses. 

The  government  looks  to  the  entryman  only,  and  if  the  requirements  of  the  law  are 
not  complied  with,  the  entry  mnst  be  canceled,  though  such  non-compliance 
may  be  through  the  fault  of  the  entryman's  agent. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerai 

Land  Office^  March  21,  1890. 

I  have  considered  the  case  of  Frank  Danford  v.  Albert  S.  Ellsworth 
upon  the  appeal  of  the  latter  from  your  office  decision  of  October  10, 
1888,  holding  for  cancellation  his  timber  culture  entry  for  the  SE  ^  sec- 
tion 8,  T.  12  S.,  R.  23  W.,  Wa  Keeney  land  district,  Kansas. 

Ellsworth  made  timber  culture  entry  for  the  said  land  November  11, 
1879,  and  Danford  commenced  his  contest  against  the  entry  March  18, 
1886.  The  contest  affidavit  was  amended  on  motion  of  the  contestant 
and  against  the  objection  of  Ellsworth  June  21, 1886 ;  it  is  charged  that 
the  said  Ellsworth — 

Has  not  since  date  of  said  entry  Noyember  11,  1879,  to  this  date  inclusive,  planted 
or  caused  to  be  planted  and  kept  growing  or  planted  ten  acres  or  any  part  or  parcel 
of  ten  acres  of  trees  upon  said  tract  nor  has  he  planted  or  caused  to  be  planted  seeds 
of  trees  within  said  mentioned  period  npon  ten  acres  of  said  tract  or  any  part  thereof 
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and  kept  the  same  growing  as  is  required  by  law  ;  that  no  tree,  switch  or  shrnb  of 
whatever  size  or  character  is  now  growing  or  has  ever  grown  upon  said  tract  of  land, 
notwithstanding  tho  wet  and  exceedingly  favorable  weather  of  the  last  three  years  in 
this  county,  and  wholly  failed  to  plant  ten  acres  or  any  part  of  said  land  to  cuttings 
since  date  of  entry ;  that  said  entry  was  made  and  is  now  held  for  speculative  pur- 
poses by  said  Ellsworth. 

On  the  day  set  for  the  hearing,  upon  conteBt  affidavit  as  amended, 
August  5,  1886,  the  contestant  appeared  in  person  and  by  his  attorney. 
,  The  defendant  by  his  attorney,  appeared  specially  for  the  purpose  of 
moving  to  dismiss  the  contest  for  the  reason  that  ^'  no  legal  service  of 
notice  was  ever  made  on  him  by  publication  or  registered  letter."  The 
motion  having  been  overruled  the  hearing  proceeded  on  the  said  day 
and  the  testimony  introduced  on  the  part  of  the  parties,  plaintiff  and 
defendant,  was  taken  and  beard  before  the  local  officers  in  person. 

The  local  officers  determining  the  case  upon  the  testimony  rendered 
their  decision  that  ^'  the  testimony  shows  that  said  Ellsworth  has  not 
complied  with  the  requirements  of  the  timber  culture  law;  that  he  has 
had  said  claim  for  several  years  and  has  not  made  any  effort  to  culti- 
vate or  protect  the  seeds  that  he  did  plant.'^  They  recommended  there- 
fore the  cancellation  of  the  entry. 

Ellsworth  appealed*.  Your  office  by  your  said  decision  of  October  10, 
1888,  affirmed  the  action  of  the  local  officers  and  held  the  entry  for  can- 
cellation. 

Again  Ellsworth  appealed.  The  alleged  errors  specified  in  his  appeal 
go  exclusively  to  the  merits  of  the  case ;  his  dilatory  pleas  and  other 
motions  and  objections  made  before  the  local  officers  at  the  trial  are, 
therefore,  waived,  and  can  not  be  con  sidered  in  the  determination  of 
the  case  before  this  Department. 

The  evidence  shows  the  following  facts :  The  claimant  is  a  resident 
of  Providence,  Bhode  Island,  and  never  attended  personally  to  his 
claim,  its  cultivation  or  the  planting  of  trees  or  tree  seeds.  He  acted 
through  his  agents  exclusively ;  and  it  is  shown  by  these  and  other 
witnesses  that  ten  acres  of  the  land  were  planted  to  tree  seeds  in  the 
spring  of  1883;  this  planting  being  a  total  failure,  the  same  ten  acres 
.were  thereafter  replanted  to  tree  seeds  twice,  fall  1884,  and  fall  1885, 
but  each  time  to  no  purpose  for  on  the  day  of  the  hearing  the  land  was 
bare  of  trees  with  the  exception  of  a  few  young  locust,  discovered  on 
the  land  shortly  before  the  day  of  trial  by  a  special  agent,  E.  L.  Thomas. 
This  agent  says  <'  I  did  not  see  a  dozen."  The  cause  of  the  failure  of 
the  growth  of  trees  from  the  seeds  planted  is  not  positively  shown.  It 
appears  that  the  land  is  well  adapted  to  the  growth  of  trees,  that  the 
weather  during  the  three  years  before  trial  was  favorable  with  the  ex- 
ception of  perhaps  a  spell  of  dry  weather  for  three  weeks  during  the 
summer  of  1885 ;  and  that  in  the  vicinity  of  the  tract  on  other  lands 
during  the  said  period  trees  were  successfully  grown.  After  more  than 
six  years  from  the  day  of  entry  this  land  is  practically  without  trees 
and  defendant's  agents  fail  to  give  a  reasonable  explanation  for  such 
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an  unfavorable  resalt  In  the  case  of  Phelps  v.  Bape  (7  L.  D.,  47),  it 
is  said  ^^  while  the  failure  to  have  trees  growing  is  not  conclasive  evi- 
dence of  default  on  the  part  of  the  claimant  yet  it  is  prima  fade  evi- 
dence of  such  default  and  casts  upon  him  the  burden  of  showing  that 
such  failure  is  without  fault  on  his  part"  It  seems  that  this  rule 
should  be  applied  to  the  case  at  bar. 

The  failure  to  grow  trees  on  the  land  after  the  planting  and  replant- 
ing of  seeds  three  times  may  perhaps  be  explained  by  the  neglect  on 
the  part  of  the  agents  to  take  proper  care  of  the  claim  after  the  seeds 
were  planted.  The  land  was  not  fenced  and  it  is  shown  by  the  testi- 
mony of  the  contestant,  himself,  that  the  cultivated  part  of  the  tract 
planted  to  tree  seeds  was  continually  overrun  by  cattle  and  horses.  At 
times  as  many  as  forty  head  were  seen  on  the  claim.     He  says 

It  (the  land)  is  literally  honeycombed  with  the  tracks  of  animals  and  I  have  fre- 
quently seen  horses  lariated  npon  the  cultivated  portions.  No  man  could  hope  or 
would  presume  to  raise  trees  under  such  circumstances. 

This  testimony  is  not  directly  contradicted  by  the  witnesses  on  the 
part  of  the  defence  but  the  attempt  is  made  to  ward  off  the  effect  of  it 
by  showing  that  the  board  of  commissioners  of  Trego  county,  the 
county  in  which  the  land  is  situated,  on  September  25, 1879,  passed  a 
resolution  as  they  might  under  the  laws  of  the  State  of  Kansas,  forbid- 
ding horses,  mules,  asses  or  any  neat  cattle,  hogs  or  sheep  to  run  at 
large  in  the  said  county.  This  resolution  will  not  protect  the  agents 
fk'om  the  charge  of  negligence  in  allowing  the  inroads  of  cattle  and 
horses  upon  the  lands  planted  to  trees,  and  the  entryman,  if  he  attends 
to  his  duties  regarding  his  timber  culture  claim  through  agents  is 
chargeable  with  their  neglect.  If  they,  for  him,  fail  to  comply  with  the 
requirements  of  the  law,  he  is  responsible  to  the  government.  The 
government  looks  to  the  entryman  solely,  and  if  the  requirements  of 
the  law  are  not  complied  with,  though  it  may  be  through  the  fault  of 
the  authorized  agents  of  the  entryman,  the  entry  must  be  canceled. 

I  concur  in  the  conclusions  expressed  in  your  said  office  decision  and 
the  same  is  therefore  affirmed. 


PATENT-JURISDICTION— DATE  OF  UECORD. 
E^LINE  V.  STEPHAN. 

The  issuance  of  a  patent  dnly  signed,  sealed,  countersigned,  and  recorded  deprives 
the  Department  of  further  jurisdiction  over  the  land  or  the  title  thereto. 

The  date  of  the  patent  must  be  taken  as  the  date  of  the  reconl,  and  parol  testimony 
is  not  admissible  to  contradict  the  record. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  March 

22, 1890. 

In  the  case  of  Robert  H.  Kline  v.  Andrew  Stephan,  appealed  from 
the  decision  of  your  office  dated  November  21,  1887,  the  first  question 
presented  for  determination  is,  has  the  Department  the  legal  authority 
to  now  pass  on  the  validity  of  said  Stephan's  entry  t 
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The  facts  shown  by  the  record  in  the  case  and  essential  to  a  proper 
UDderstandiDg  of  this  question  are  as  follows: 

Jane  10,  1884,  Andrew  Stephao  made  mineral  entry  No.  2213  for  the 
Black  Veil  lode  claim,  embraced  in  survey  No.  3519,  at  the  Leadville 
land  office  Colorado. 

June  28, 1886,  Bobert  H.  Kline  by  his  attorney  filed  in  your  ofiice  a 
protest  against  said  entry. 

August  14, 1886,  the  protest  was  dismissed  by  your  office  and  on  Sep- 
tember 7,  following,  Kline's  attorney  was  notified  of  your  action  in  the 
matter,  and  thereupon  Stephan's  entry  was  endorsed  approved. 

October  22, 1886,  the  draft  of  a  patent  was  prepared  for  the  land  in- 
cluded in  Stephan's  entry  and  by  your  office  letter  of  November  2,  fol- 
lowing it  was  transmitted  to  the  President's  Secretary  and  the  Becorder 
of  the  General  Laud  Office  for  their  signatures.  This  instrument  consti- 
tutes a  part  of  the  record  in  this  case.  It  is  dated  November  3, 18S6,  and 
has  all  the  formal  requisites  of  a  good  and  sufficient  patent  of  the  govern- 
ment granting  to  Andrew  Stephan,  and  to  his  heirs  and  assigns,  the  land 
included  and  described  in  said  survey  and  entry.  It  is  signed  for  the 
President  by  his  Secretary,  sealed  with  the  seal  of  the  United  States 
Land  Office,  countersigned  by  the  Becorder  of  said  office,  and  appears  to 
be  recorded  in  "Becord  Vol.  133,  pages  221  to  224  inclusive." 

October  30, 1886,  Kline,  by  his  attorney  in  fact,  filed  in  the  land  office 
at  Leadville,  Colorado,  a  second  protest  against  said  entry,  and  against 
the  issuance  of  a  patent  to  Stephan  for  the  land  included  therein.  This 
protest  was  received  at  your  office  November  8th,  and  on  November  15, 
1886  a  hearing  was  ordered  upon  the  same  to  determine  the  validity  of 
Stephan's  said  entry.  If  the  instrument  referred  to  above  as  having  all 
the  formal  requisites  of  a  patent  is  in  fact  a  patent,  then  the  Department 
has  no  legal  authority  to  hear  and  determine  the  question  of  the  validity 
or  invalidity  of  said  entry. 

The  Department  has  jurisdiction  to  determine  the  validity  of  entries, 
and  the  right  of  conflicting  claimants  to  public  lands  so  long  as  the  legal 
title  remains  in  the  government,  but  the  instant  such  title  passes  that 
jurisdiction  ceases,  and  the  question  of  rightful  ownership  can  thereafter 
only  be  determined  by  the  courts. 

In  the  case  of  the  United  States  (on  the  relation  of  McBride)  v,  Schurz 
(102  n.  S.  378),  Justice  Miller,  in  delivering  the  opinion  of  the  court  says 
(on  page  402) — 

From  the  very  nature  of  the  fanctions  performed  by  these  officers  (officers  of  the 
Land  Department)  and  from  the  fact  that  a  transfer  of  the  title  from  the  United 
States  to  another  owner  follows  their  favorable  action,  it  mast  result  that,  at  some 
stage  or  other  of  the  proceedings  their  authority  in  the  matter  ceases.  It  is  equally 
clear  that  this  period  is,  at  the  latest,  precisely  when  the  last  act  in  the  series  essen- 
tial to  the  transfer  of  title  has  been  performed.  Whenever  this  takes  place,  the  land 
has  ceased  to  be  the  land  of  the  government;  or,  to  speak  in  technical  language^  the 
legal  title  has  passed  from  the  government,  and  the  power  of  these  officers  to  deal 
with  it  has  also  passed  away    •    •    •    The  act  of  Congress  provides  for  the  record  of 
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all  patents  for  laud  in  an  office,  and  in  books  kept  for  that  pnrpose.  An  officer  called 
the  Recorder,  is  appointed  to  make  and  keep  these  records.  He  is  required  to  record 
every  patent  before  it  is  issued,  and  to  countersign  the  instrument  to  be  delivered  to 
the  grantee.  This  then  is  the  final  record  of  the  transaction — the  legally  prescribed 
act  which  completes  what  Blackstoue  calls  'Title  by  record';  and  when  this  is  done 
the  grantee  is  invested  with  that  title. 

We  are  of  opinion  that  when  all  that  we  have  mentioned  has  been  consciously  and 
purposely  done  by  each  officer  engaged  in  it,  and  when  these  officers  havQ  been 
acting  in  a  matter  within  the  scope  of  their  duties,  the  legal  title  to  the  land  passes 
to  the  grantee,  and  with  it  the  right  to  the  possession  of  the  patent. 

The  case  cite<l  is  directly  in  point,  tlie  facts  in  tlie  case  being  quite  as 
strong,  if  not  stronger,  against  the  government. 

Here  the  patent  was  prepared,  signed,  sealed  and  countersigned  five 
days  before  Kline's  protest  reached  your  office.  In  the  case  cited  a  con- 
test was  instituted  to  secure  the  cancellation  of  McBride's  entry  Febru- 
ary 24, 1877,  and  the  patent  was  signed,  etc.,  September  26, 1877,  seven 
months  thereafter. 

From  the  steps  taken  in  that  case  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  and  by  the  Secretary  of  the  Interior  to  retain  control 
of  the  patent,  and  to  undo  what  had  been  done,  it  seems  clear  that  the 
patent  in  that  case  had  been  issued  improvidently  and  inadvertently; 
and  apparently  without  the  Commissioner  having  intended  that  it 
should  be  issued.  Here  nothing  of  the  kind  appears,  the  patent  having 
been  issued,  in  contemplation  of  law,  five  days  before  the  Commis- 
sioner had  any  knowledge  of  Kline's  protest.  It  is  true  that  in  the 
regular  course  of  business  in  your  office  the  clerical  work  of  transcrib- 
ing the  patent  in  the  record  book  kept  for  that  purpose  is  not  done 
till  after  the  patent  has  been  signed  by  the  president,  sealed  with  the 
seal  of  the  General  Land  Office,  and  countersigned  by  the  Recorder, 
and  consequently  this  clerii^l  work  may  not  have  been  actually  done 
till  after  the  date  of  said  order  of  hearing,  November  15,  1886,  and 
therefore  not  until  after  there  was  a  constructive  order  by  the  Commis- 
sioner suspending  further  action  in  the  matter  of  the  issuance  of  said 
patent.  In  the  case  cited  however,  the  same  constructive  order,  on  the 
part  of  the  Commissioner,  seems  to  have  existed  before  any  steps  what- 
ever were  taken  towards  the  issuance  of  a  patent  to  McBride.  In  ad- 
dition to  this  the  date  of  the  patent — the  only  date  appearing  upon  the 
record  of  the  same  must  be  taken  as  the  date  of  record,  as  it  would  not 
do  to  admit  parol  testimony  to  contradict  the  record. 

The  conclusion  reached  is,  that  the  Department,  since  November  3, 
1886,  the  date  of  the  issuance  of  said  patent,  has  no  authority  to  pass 
on  the  question  of  the  validity  or  invalidity  of  said  entry,  and  Kline's 
said  protest  is,  therefore,  dismissed. 
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HOMESTEAD  CONTEST— CHARGE  OF  ABANDONMENT  AND  CHANGE  OF 

RESIDENCE. 

Davis  v,  Kaminsky. 

A  charge  that  claimant  ''has  wholly  abandoned  said  tract;  that  he  has  changed  his  resi- 
dence therefrom  for  more  than  six  months  since  making  said  entry ;  that  said 
tract  is  not  settled  upon  and  cnltivated  by  said  party  as  required  by  law/'  is  not 
an  admission  that  residence  had  been  established^  and  does  not  estop  the  con- 
testant from  proving  the  failure  of  the  en  try  man  to  establish  residence  as  required 
by  law. 

The  improvement  or  cultivation  of  a  tract  of  land,  without  actaal  residence  thereon, 
confers  no  right  nnder  the  homestead  law. 

First  Assistant  Secretary  Chandler*  to  the  Commissioner  of  the  General 

Land  Office,  March  24,  1890. 

Herman  Kaminsky  made  homestead  entry  December  6,  1885,  of  tlie 
SE.  Jof  Sec.  34,  T.  24  N.,  R.  41 E.,  Spokane  Falls, Washington  Territory. 
On  June  9,  i88G,  Benjamin  Davis  filed  contest  against  said  entry,  charg- 
ing that  claimant  '^has  wholly  abandoned  said  tract ^  that  he  has 
changed  his  residence  therefrom  for  more  than  six  months  since  making 
said  entry;  that  said  tract  is  not  settled  upon  and  cultivated  by  said 
party  as  required  by  law.'' 

Pursuant  to  notice,  a  hearing  was  had,  August  3, 1886,  and  upon  the 
testimony  taken  at  said  hearing  the  local  officers  found  in  favor  of  the 
claimant. 

Upon  appeal,  your  office,  by  letter  of  November  8, 1888,  reversed  said 
decision  and  held  the  entry  for  cancellation,  upon  the  ground  that 
claimant  never  established  a  bona  fide  residence  on  the  land.  From  this 
decision  claimant  appealed,  alleging,  substantially,  the  following 
grounds  of  error :  (1)  That  the  allegations  in  the  contest  do  not  war- 
rant the  proofs  admitted,  nor  the  conclusion  reached  by  the  Commis- 
sioner ;  (2)  That  the  allegation  of  change  of  residence  and  abandon- 
ment admits  that  a  residence  was  acquired,  and  it  was  error  to  admit 
evidence  on  this  point,  or  to  decide  that  residence  was  not  acquired; 
(3)  ^^That  the  charge  is  insufficient  as  the  basis  of  the  decision  that  the 
evidence  fails  to  show  that  Kaminsky  had  acquired  a  residence  on  his 
homestead;"  (4)  That  the  evidence  shows  that  claimant  went  on  the 
land,  cnltivated,  occupied,  and  improved  it,  with  the  intent  to  make  it 
his  home,  and  that  it  was  error  to  hold  that  such  occupation  and  im- 
provement did  not  constitute  residence. 

The  testimony  shows  conclusively  that  from  the  date  of  entry  until 
service  of  notice  of  contest  the  claimant's  actual  residence  was  in  the 
town  of  Cheney,  where  he  was  conducting  the  mercantile  business  of 
Kaminsky  &  Son.  By  his  own  testimony,  he  fails  to  show  that  he  ever 
established  an  actual  residence  on  the  claim.  He  states  that  he  had 
been  on  the  land  a  good  many  times,  in  March,  April  and  May,  and  at 
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certain  times  was  sleeping  and  boarding  there,  but  tbronghont  the  tes- 
timony it  is  shown  that  these  visits  were«merely  to  overlook  work  that 
was  being  done  for  him  on  the  claim  Campbell,  his  principal  witness, 
who  worked  at  times  for  claimant  on  the  land,  and  who  resided  in  the 
same  section  in  which  the  land  embraced  in  claimant's  entry  is  situated, 
testified  that,  between  December  5, 1885 — the  date  of  entry — ^and  Jane 
9, 1886 — ^the  date  of  contest — he  knew  that  Kaminsky  was  on  the  land 
six  or  seven  times,  probably  more ;  that  he  knew  of  his  sleeping  and 
cooking  there,  bat  conld  only  testify  as  to  one  particular  night,  and  he 
never  knew  of  his  being  there  two  nights  in  succession. 

It  is  true  that  claimant  placed  improvements  on  the  claim  to  the  ex- 
tent of  $700,  bat  improvement  and  cultivation  of  a  tract  of  land  with 
the  intention  of  appropriating  it  to  the  claimant's  use  give  him  no  right 
under  the  homestead  law,  without  actual  residence  thereon. 

The  principal  allegation  of  error,  relied  upon  by  claimant,  is,  that  the 
matters  alleged  in  the  contest  did  not  authorizethe  testimony  admitted, 
nor  the  decision  of  the  commissioner,  for  the  reason  that  the  allegation 
of  change  of  residence  and  abandonment  was  an  admission  that  resi- 
dence had  been  established,  and  it  was  error  to  admit  evidence  thereon, 
or  to  decide  that  residence  had  not  been  acquired. 

The  contest  contains  three  separate  and  specific  charges:  (1)  That 
claimant  had  wholly  abandoned  the  tract ;  (2)  That  he  had  changed 
his  residence  therefrom  for  more  than  six  months ;  and  (3)  That  the 
tract  was  not  settled  upon  and  cultivated  as  required  by  law. 

Settlement  upon  a  tract,  as  required  by  law,  means  establishing  a 
residence.  Under  this  charge  the  contestant  could  prove  that  the 
claimant  had  never  established  residence,  and  if  he  failed  to  establish 
this  charge,  he  could  then  prove  that  he  had  abandoned  the  land,  or 
changed  his  residence  therefrom  for  more  than  six  months.  The  alle- 
gation of  abandonmentor  change  of  residence  was  not  an  admission  that 
residence  had  been  established,  and  did  not  estop  the  contestant  from 
proving  the  failure  of  claimant  to  establish  residence  as  required  by 
law  under  the  charge  in  the  contest. 

The  decision  of  your  office  is  affirmed. 
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SCHOOL  LAND-SETTLEMENT  PRIOR  TO  SURVEY. 

Gonzales  v.  Townsitb  op  Flagstaff. 

The  lands  excepted  from  the  reservation  for  school  purposes,  by  reason  of  settlement 
claims  existing  at  date  of  sarvey,  are  only  those  tracts  on  which  improvements 
are  actually  placed  before  survey,  and  the  indemnity  provided  therefor  is  meas- 
ured by  the  extent  of  the  appropriation  by  the  settler. 

The  existence  of  a  settlement  claim  at  date  of  survey  excludes  the  land  covered 
thereby  from  the  reservation  for  school  purposes,  but  if  such  claim  is  subsequently 
abandoned  the  laud  becomes  subject  to  the  reservation,  aud  a  purchaser,  after 
survey,  from  the  original  settler  acquires  no  right  that  will  defeat  said  reserva- 
tion. 

Secretary  Noble  to  tlie  Oommissioner  of  the  Oeneral  Land  Offlce^  March  24, 

1890. 

I  have  coDsidered  the  case  of  Emma  J.  GoDzales  v.  B.  W.  Freiicli, 
trastee,  for  townsite  of  Flagstaff,  ou  appeal  by  tbe  former  from  your  de- 
cision of  November  14,  1889,  awarding  tbe  land  in  controversy,  viz : 
the  SE.  i  of  the  8W.  i  the  S.  J  of  the  SE.  J  aud  the  NE.  J  of  the  8E.  i 
of  Sec.  16  T.  21 K,  E.  7  E.,  of  the  Gila  and  Salt  Elver  meridian,  Pres- 
cott  Arizona  land  district  to  the  defendant. 

This  township  was  surveyed  in  the  field  in  the  latter  part  of  1878,  and 
the  plat  was  filed  in  the  local  office  February  3, 1879. 

On  May  16, 1887,  the  local  officers  transmitted  to  your  office  the  ap- 
peal of  Wm.  O.  O'Neil,  probate  judge,  from  their  action  rejecting  his 
application  to  file  a  declaratory  statement  for  the  south  half  of  said  sec- 
tion for  townsite  purposes.  This  action  was  affirmed  by  your  office  be- 
cause the  land  applied  for  was  school  land  and  not  subject  to  such  ap- 
plication. Afterwards,  however,  a  hearing  was  ordered  to  determine 
as  to  the  occupancy  of  said  land  by  the  citizens  of  Flagstaff  prior  to  the 
survey  thereof.  Although  notice  of  this  action  was  given  and  a  day 
set  for  such  hearing,  no  further  action  was  taken.  Thus  matters  stood 
when  on  February  13, 1889,  an  act  of  Congress  entitled  "  An  act  for 
the  relief  of  the  occupants  of  the  town  of  Flagstaff,  county  of  Yavapai, 
Territory  of  Arizona,'^  (25  Stat.,  668)  was  approved.  This  act  author- 
ized the  probate  judge  of  said  county  to  enter  in  trust  for  the  inhabi- 
tants of  the  town  of  Flagstaff'  the  S.  i  of  said  section  16,  subject  to  the 
provisions  of  sections  2387,  2388,  and  2389  of  the  Eevised  Statutes,  and 
authorized  the  Territory  of  Arizona,  through  its  proper  oJQficer  to  select 
land  in  lieu  of  said  half  section.  Thereupon  E.  W.  French,  probate 
judge,  on  June  17, 1889,  filed  in  the  local  office  declaratory  statement 
for  said  half  section,  and  gave  notice  of  his  intention  to  make  final  proof 
on  July  29th  following.  On  that  date  final  proof  was  made  and  at  the 
same  time  Mrs.  Gonzales  filed  her  corroborated  affidavit  protesting 
against  the  allowance  of  an  entry  for  the  SE.  |,  of  the  SW.  },  the  S.  i  of 
the  SE.  I  and  the  NE.  J  of  the  SE.  i  of  said  section,  because  of  her  prior 
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right  thereto.  Oq  Aagast  5th  Mrs.  Oonzalcs  filed  another  corroborated 
affidavit  in  the  nature  of  an  amendment  of  her  protest,  setting  up  that 
she  was  a  qualified  pre-emptor ;  that  she  had  improvements  on  said  land 
of  the  value  of  $2,500 ;  that  she  settled  upon  said  land  in  the  spring  of 
1883 ;  that  prior  to  said  settlement  she  purchased  the  improvements  then 
upon  said  land  from  one  Thos.  T.  McMillan  ;  that  in  1885  she  applied  to 
file  pre-emption  declaratory  statement  for  said  land,  which  application 
was  refused  by  the  local  officers  for  the  reason  that  said  land  was  in  a 
school  section  and  not  subject  to  entry ;  that  said  land  upon  the  aban- 
donment by  McMillan  did  not  become  school  land,  but  reverted  to 
the  public  domain.  Upon  this  affidavit  the  local  officers  ordered  a 
hearing  at  which  both  parties  appeared  and  submitted  testimony.  The 
local  officers  decided  in  favor  of  the  townsite  application  and  upon  ap- 
peal that  decision  was  affirmed  by  you. 

In  the  formal  appeal  a  number  of  grounds  of  error  are  set  up,  but  in 
the  argument  filed  it  is  said — 

The  gronnds  of  appeal  rest  substantially  apon  three  errors  alleged  to  have  been 
committed  by  the  Commissioner : 

1.  That  contestant  is  disqualified  by  coverture. 

2.  That  the  act  of  February  13,  1889,  is  an  absolute  grant  to  the  contestec. 

3.  That  the  lands  in  question  are  school  lands  not  subject  to  pre-emption. 

If  the  land  involved  were  not  subject  to  appropriation  under  the  pre- 
emption law,  either  because  of  being  reserved  as  school  land  or  for  any 
other  reason,  the  question  as  to  the  qualifications  of  Mrs.  Gonzales  as  a 
pre-emptor  is  entirely  immaterial,  and  need  not  be  considered.  For  this 
reason  I  will  first  consider  and  determine  as  to  the  condition  of  the  land 
involved  at  the  date  of  the  survey  thereof. 

Thomas  F.  McMillan,  whose  settlement  at  date  of  survey  it  is  claimed 
prevented  the  withdrawal  for  school  purposes  taking  effect  on  this  land, 
testified  at  the  hearing.  He  stated,  he  with  two  others,  Fariner  and 
Christy,  went  on  to  this  section  in  July  1876.  He  settled  on  the  NE.  J 
of  said  section  and  they  put  up  a  house  or  a  part  of  a  house  on  the  S.  i 
of  the  section.  Nobody,  however,  ever  lived  in  or  occupied  it.  In  Au- 
gust they  left  there  and  went  into  Mohave  county.  When  he  and  Far- 
iner returned  in  May  1877 — Christy  having  died  in  the  meantime — 
they  found  this  structure  on  the  S.  i  of  the  section  had  been  burned 
No  other  house  was  built  by  them  on  that  part  of  the  section.  After 
wards  Fariner  in  the  spring  of  1879,  sold  out  his  interest  in  the  sheep 
ranch  andleft  that  part  of  the  country.  He,  McMillan,  never  improved 
or  claimed  any  part  of  the  S.  ^  of  said  section,  and  when  he  found  his 
improvements  on  the  NB.  J  thereof  were  on  a  school  section  he  sold 
them  and  did  not  afterwards  make  any  claim  to  any  part  of  said  section. 
He  further  states  that  the  first  improvement  made  on  the  S.  i  of  said 
section  was  the  building  of  a  house  by  one  J.  W.  Young  in  1881,  at 
about  the  time  the  railroad  was  being  built. 

Fulton  testified  that  he  went  to  Flagstaff  in  1879,  and  nobody  was 
living  on  the  S.  i  of  said  section  16  at  that  time. 
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W.  J.  Hill  Stated  that  he  first  saw  the  present  site  of  Flagstaff  in 
1876,  and  no  one  was  occupying  or  cultivatiug  any  part  of  the  S.  i  of 
said  section  16.  The  first  improvements  at  Antelope  Spring  were  made 
in  1881. 

J.  L.  Black  stated  that  he  was  at  the  present  site  of  Flagstaff  in  1879, 
and  had  lived  there  since  1880 ;  that  at  that  time  no  person  lived  on 
the  south  lialf  of  said  section  16 ;  that  no  part  of  it  was  cultivated,  and 
that  there  were  then  no  improvements  thereon.  He  further  testified 
that  the  first  improvement  placed  on  said  land  was  a  house  built  in  the 
spring  of  1881,  by  a  man  named  Young. 

None  of  the  witnesses  for  the  pre-emption  claimant  knew  the  condi- 
tion of  this  land  at  the  time  of  the  survey.  This  testimony  clearly 
shows  that  there  was  no  settler  on  the  land  in  controversy  at  the  time 
of  the  survey  thereof,  and  that  it  was  not  excepted  from  the  withdrawal 
for  school  purposes. 

It  is  contended  that  '<  a  settlement  upon  any  part  of  a  section  with- 
draws the  whole  section  from  the  school  grant,"  and  that  therefore  the 
settlement  of  McMillan  on  the  NE. }  of  said  section  existing  at  the 
date  of  the  survey,  served  to  except  the  whole  section  from  the  reser- 
vation for  school  purposes. 

This  proposition  cannot,  however,  be  entertained.  In  the  argument 
filed  in  this  case  after  quoting  section  2775  B.  S.,  and  referring  to  the 
cases  of  Geovanni  Le  Franchi  (3  L.  D.,  229)  and  Mining  Go.  v.  Gonsoi- 
idated  Mining  Co.,  (102  U.  S.,  167),  it  is  said  :— 

It  is  to  be  noted  that  according  to  the  law  as  prescribed  by  the  statntes  and  De- 
partment by  these  decisions  a  settlement  upon  a  part  of  a  section  withdraws  the 
whole  section  from  the  school  grant.  The  State  or  Territory  is  not  recognized  as 
entitled  to  take  the  fractional  parts  of  the  section  for  school  purposes,  upon  which 
settlement  has  been  made. 

The  decisions  referred  to  do  not  in  the  remotest  degree  support  this 
proposition,  nor  does  the  statute  referred  to  justify  any  such  conclu- 
sion.   The  section  referred  to  provides  : — 

Where  settlements,  with  a  view  to  pre-emption  have  been  made,  before  the  survey 
of  the  lands  in  the  field,  which  are  found  to  have  been  made  on  sections  sixteen  or 
thirty-six,  those  sections  shall  be  subject  to  the  pre-emption  claim  of  such  settler ; 
and  if  they  or  either  of  them  have  been  or  shall  be  reserved  or  pledged  for  the  nse 
of  schools  or  colleges  in  the  State  or  Territory  in  which  tlie  lands  lie,  other  lands 
of  like  quantity  are  appropriated  in  lieu  of  such  as  may  be  patented  by  pre-emptors. 

If  there  were  any  doubt  as  to  the  meaning  of  the  first  clause  it  would 
be  removed  by  the  wording  of  the  second.  It  was  clearly  the  inten- 
tion to  grant  to  or  reserve  for  the  State  or  Territory,  as  the  case  might 
be,  indemnity  for  all  land  excepted  from  the  grant  or  reservation  by 
reason  of  settlements.  Indemnity  was  provided,  however,  for  such 
lands  only  as  might  be  patented  by  pre-emptors.  The  lands  excepted 
from  the  grant  or  reservation  were  only  those  tracts  on  which  improve- 
ments were  actually  placed  before  survey,  and  the  indemnity  provided 
for  is  measured  by  the  extent  of  the  appropriation  by  the  settler. 
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The  scheme  of  adjastraent  of  these  school  grants  adopted  by  this 
Department  does  recognize  the  right  of  the  State  to  take  and  the  Ter- 
ritory to  select  for  reservation,  parts  of  sections.  In  the  circular  of 
July  23, 1885  (4  L.  D.,  79)  it  is  said- 
Indemnity*  school  Belections  should  be  so  presented  that  the  tract  selected  may  be 
connected  with  a  specific  section  or  sabdivision  of  a  section  as  the  basis  of  the  selec- 
tion. 

It  might,  however,  be  admitted  for  the  decision  in  this  case  that  a 
settlement  on  any  part  of  a  school  section  served  to  except  from  the 
grant  or  reservation  the  entire  section  and  the  conclusion  that  this  sec- 
tion was  not  excepted  from  the  reservation  would  have  to  be  adhered 
to*  The  position  taken  by  the  appellant  that  a  settlement  at  the  date 
of  survey  has  the  effect  of  withholding  such  land  from  the  reservation 
andthat  upon  the  abandonment  of  such  settlement  the  land  reverts  to  the 
public  domain,  cannot  be  sustained.  It  is  erroneous  and  misleading  to 
speak  in  this  case  of  the  effect  of  a  grant.  There  has  been  no  grant  of 
lands  to  this  Territory  for  school  purposes.  It  has  been  held  by  this 
Department  through  an  uninterrupted  line  of  decisions  that  the  aban- 
donment of  such  a  settlement  leaves  the  land  subject  to  the  operation 
of  the  reservation,  and  that  a  purchaser  from  the  original  settler  ac- 
quires no  right  that  will  defeat  such  reservation. 

Thomas  £.  Watbon  (4  L.  D.,  169) ;  John  Johansen  (5  L.  D.,  408) ;  Thomas  £.  Watson 
(on  review)  6  L.D.,71;  Thomas  F.Talbot  (8L.D.,495);  OdillonMarceau  (9  L.D., 
554). 

This  land  then  was  not  excepted  from  the  operation  of  the  withdrawal 
for  school  purposes,  and  was  therefore  not  subject  to  appropriation 
under  the  settlement  laws.  This  conclusion  renders  necessary  the  re- 
jection of  Mrs.  Gonzales'  application,  and  it  is  therefore  unnecessary  to 
consider  any  of  the  other  questions  arising  in  the  case. 

The  decision  appealed  from  is  affirmed. 


PRIVATE  CASH  ENTRY— MISSISSIPPI  LANDS. 

Alexander  Hamilton. 

The  lands  suspended  from  private  cash  entry  by  the  joint  resolutions  of  May  14,  and 
July  16,  1888,  were  finally  excluded  from  snch  disposition  by  the  act  of  March  2, 

1889. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  24,  1890. 

December  15,  1888,  Alexander  Hamilton  applied  to  make  private 
cash  entry  of  the  SE.J,  Sec.  19,  T.  6K,R.  13  W.,8t.  Stephens  meridian, 
Jackson  district,  Mississippi.  The  local  officers  denied  the  application, 
for  the  reason,  among  others,  that  *' under  joint  resolution  of  Congress, 
approved  May  14, 1888,  vacant  lands  in  Mississippi  are  subject  to  home* 
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stead  entry  only.*^  Your  office,  by  decisioa  of  March  13,  1889  (from 
which  Hamilton  now  appeals  to  this  Department)  affirmed  the  action 
of  the  local  officers  on  said  ground. 

By  said  joint  resolution  of  May  14,  1888  (25  Stat.,  622),  as  amended 
July  16, 1888  (ib.,  626),  ^^  public  lands  of  Mississippi,  Arkansas  and  Ala- 
bama subject  to  private  sale  as  offered  lands"  are  directed  to  be  '<  dis- 
posed of  under  and  according  to  the  provisions  of  the  homestead  law 
only  "  until  the  close  of  that  (50th)  Congress.  Before  the  close  of  that 
Congress,  the  act  of  March  2, 1880  (25  Stat.,  854),  was  passed,  by  the 
first  section  of  which  it  was  enacted  that,  after  the  passage  of  said 
act,  *'  no  public  lands  of  the  United  States,  except  those  in  the  State  of 
Missouri,  shall  be  subject  to  private  entry." 

The  land  was  not  subject  to  private  cash  entry  at  the  date  of  Hamil- 
ton's application  (December  15, 1888),  because  of  said  joint  resolutions 
of  May  14,  and  July  16,  1888,  and  is  now  withheld  from  such  entry  by 
the  act  of  March  2, 1880.  The  application  was  properly  rejected,  and 
your  office  decision  is  affirmed. 

The  application  was  not,  as  I  understand  your  office  decision,  held  by 
your  office  to  have  been  properly  rejected,  on  the  ground  alleged  in  the 
appeal,  namely,  because  a  military  bounty  land  warrant  was  tendered 
in  payment,  but  solely  because,  as  above  shown,  the  land  was  not  sub- 
ject to  private  cash  entry. 

TIMBEB  CULTURE  CONTEST    DEFENSE. 

Brunneb  v.  Lux. 

Non-compliauce  with  law  will  not  bo  excased  on  tho^  plea  of  sioknees,  whore  it 
appears  that  the  claimant  was  in  default  at  the  time  when  he  was  disabled  for 
farther  compliance  with  the  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  24, 1890. 

I  have  considered  the  case  of  F.  H.  Brunner  v,  Nicholas  Lux  upon  the 
appeal  of  the  former  from  your  office  decision  of  November  14, 1888,  dis- 
missing his  contest  against  the  timber  culture  entry  of  Lux  for  the  N  W. 
I,  of  section  21,  T.  31  N.,  E.  3  E.,  Niobrara  laud  district,  Nebraska. 

Nicholas  Lux  made  timber  culture  entry  for  the  said  land  June  24, 
1882,  and  on  April  8, 1886,  F.  H.  Brunner  filed  his  affidavit  of  contest 
against  the  said  entry.  The  affidavit  was  subsequently,  June  10, 1886, 
amended.  It  charged  that  the  entryman  during  the  first  year  of  his 
entry  failed  to  break  five  acres  of  the  said  laud,  that  he  during  the  sec- 
ond year  failed  to  break  five  acres  and  also  failed  to  cultivate  the  first 
five  acres,  that  during  the  third  year  of  his  entry  he  failed  to  cultivate 
five  acres  and  also  failed  to  x)lant  to  trees,  tree  seeds  or  cuttings  five 
acres  of  the  said  land,  and  that  these  defaults  continued  at  the  time  of 
the  making  of  the  contest  affidavit. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  3S3 

The  hearing  of  the  contest  was  had  October  20, 1886,  both  parties  ap- 
peared by  their  respective  attorneys. 

The  local  officers  rendered  their  decision  in  favor  of  the  contestant 
and  were  of  the  opinion  that  the  entry  shonld  be  canceled.  Yoar  office 
on  appeal,  reversed  this  action  of  the  local  officers  and  dismissed  the 
contest. 

The  contestant  therenpon  having  appealed  to  this  Department,  the 
case  is  before  me  for  consideration. 

It  clearly  appears  from  the  evidence  that  the  entry  man  failed  to 
comply  with  the  requirements  of  the  timber  culture  act  each  and  every 
year  of  his  entry.  At  the  time  of  the  hearing  he  had  breaking  on  the 
land  amounting  in  the  agregate  to  a  little  over  six  and  one  half  acres 
according  to  actual  measurement.  Of  this,  three  acres,  less  a  fraction, 
were  broken  during  the  summer  of  1883,  the  rest  in  1885.  In  the  fall 
of  1884  one  and  one-tenth  acres  of  the  broken  land  were  backset  and 
planted  to  tree  seeds.  This  is  the  extent  of  defendant's  improve- 
ments and  cultivation  on  the  land. 

The  facts  shown  by  the  defence  in  excuse  of  defendant's  default  go 
far  to  enlist  sympathy.  The  entryman  is  a  married  man,  his  family 
consists  of  a  wife,  and  a  child  of  three  years  of  age.  About  three  years 
before  the  hearing,  fall  of  1883,  he  was  stricken  with  paralysis,  in  con- 
sequence of  which  the  right  side  of  his  body  was  palsied,  his  power  of 
speech  lost  and  his  mind  deranged.  He  became  wholly  unfit  to  attend 
to  his  own  affairs,  and  was  cared  for  continually  by  his  wife.  At  the 
time  of  the  trial  he  had  been  in  that  state  for  more  than  two  years.  It 
was  also  shown  that  the  entryman  is  exceedingly  poor,  that  he  owns 
no  property  aside  from  a  homestead  which  is  encumbered  by  a  mortgage 
of  three  hundred  dollars,  the  interest  on  which  was  paid  for  charity's 
sake  by  the  neighbors. 

Your  office  referring  to  the  evidence  in  the  case  in  the  said  decision 
of  November  14,  1888,  states — "  It  is  manifest  from  the  foregoing  that 
the  failure  is  through  no  fault  of  the  claimant,  but  is  due  to  the  act  of 
God,  and  therefore,  excusable.    Carey  v.  Ourry  (7  L.  D.,  27)." 

With  this  opinion  I  cannot  agree.  The  facts  in  the  ca^e  of  Carey  v. 
Curry,  supra,  differ  widely  from  the  facts  in  the  case  at  bar.  Curry,  the 
entryman,  in  the  case  cited  had,  up  to  the  time  that  he  became  insane 
and  incapable  of  attending  to  any  business,  fully  complied  with  the  re- 
quirements of  the  law,  regarding  his  entry  and  when  the  hearing  was 
had,  there  seemed  to  be  a  fair  prospect,  that  through  a  guardian  of  the 
entryman,  the  land  covered  by  the  entry  would  be  attended  to  and 
cared  for  in  accordance  with  the  provisions  of  the  timber  culture  act. 

Returning  to  the  facts  in  the  case  at  bar,  it  appears,  that  at  the  time 
that  the  entryman  was  paralyzed,  in  the  fall  of  1883,  more  than  one 
year  since  his  entry  had  elapsed  and  011I3'  about  three  acres  had  been 
broken  on  the  land.  The  entryman  then  was  clearly  in  default.  I  do 
not  think  that  this  subsequent  sickness  will  excuse  this  default. 
;4639— yoi,  10- — 33 
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Agaiiif  in  this  case  no  prospect  is  shown  nor  an  assurance  given  that 
the  default  of  the  entryman  will  ever  be  cured  or  that  the  requirement 
of  the  law  will  be  complied  with  in  the  future.  It  seems  that  the  con- 
dition of  the  entryman  and  his  family  is  such  that  in  all  probability  he 
never  will  be  able  to  fulfill  the  conditions  under  which  he  made  the 
entry,  and  without  fulfilling  those  conditions  the  land  will  never  be  his. 
I  am,  therefore,  constrained  to  reverse  your  action  and  hold  the  entry 
for  cancellation.  I  regret  that  this  must  be  my  determination,  but  it 
should  be  remembered  that  not  sympathy  but  rules  of  law  must  control 
and  that  hard  cases  are  apt  to  make  bad  laws. 

Your  said  decision  is  accordingly  reversed. 


SOLDI£BS'  ADDITIONAL  HOMESTEAl>— CEUTIFICATION. 

John  M.  Walker.    (On  review.) 

The  right  to  make  soldiers'  addi  tional  homestead  ontr^'  is  Dot  ai<Higiiahle,  hat  is  a 
personal  right  which  can  be  exercised  only  by  the  soldier,  or  in  case  of  his  death, 
by  his  widow,  if  unmarried,  or  if  she  be  dead  or  married,  by  the  gnardian  of  his 
minor  children. 

A  certificate  of  the  soldier's  additional  right  will  not  be  issued  for  the  benefit  of  one 
claiming  under  an  assignment  of  the  soldier's  interest  therein.  The  circular  of 
February  13,  1883,  does  not  authorize  the  issuance  of  a  certificate  for  the  benefit 
of  such  assignee. 

The  exercise,  in  person,  of  the  soldier's  additi  onal  right,  pending  final  disposition  of 
an  application  for  the  certification  of  such  right,  precludes  further  action  on B%id 
application. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  March25j 

1890. 

This  is  a  motion  for  review  and  reconsideration  of  a  decision  of  this 
Department,  rendered  December  24,  1888,  in  tbe  case  of  John  M. 
Walker  et  al  (7  L.  D.,  665.) 

The  motion  is  made  by  Sidney  F.  Marshall,  Esq.,  who  claims,  as  at- 
torney, to  represent  said  John  M.  Walker  and  C.  M.  Blair,  D.  O.  W. 
Brashears,  A.  A.  Harrison,  Moses  Roley,  James  B.  Blades,  Thomas  O. 
George,  W.  D.  Reynolds,  E.  S.  Whittenberg,  William  Bohannon,  John 
Pendleton,  Leland  Betterton,  Caleb  Sill,  John  F.  Parrish  and  Edward 
Bnsh,  parties  to  the  record  in  said  case. 

By  said  departmental  decision  the  several  applications  of  said  Walker 
and  others,  for  certification  of  the  soldier'^  additional  homestead  right, 
were  denied,  because  it  appeared  from  the  record,  that  the  parties 
originally  entitled,  respectively,  to  snch  additional  homestead  right,  had 
attempted  to  dispose  of  the  same  for  a  valuable  consideration,  and  had 
received  part  of  the  amoant  agreed  on  as  the  purchase  price  of  the 
right ;  and  that  the  applications  were  filed  by  the  assignee  of  the  parties 

with  the  uoderstanaing  that  be,  ao4  wot  tb©  wWi^re  originally  ewtitt^, 
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shoald  be  the  beneficiary  of  tbe  certificates  when  issaed.  The  Depart- 
ment held,  (1)  that  the  right  to  make  soldier's  additional  homestead 
entry  is  not  assignable,  and  (2)  that,  on  the  record  presented,  the 
applications  in  question  were  not  protected  by  the  last  clause  of  the 
ciitsular  of  February  13, 1883  (1  L.  D.,  654).  This  circular  is  given  in 
full  in  the  decision  complained  of,  and  the  facts  out  of  which  the  pres- 
ent controversy  arose  are  substantially  stated  in  that  decision. 

There  are  several  specifications  of  error  set  forth  in  the  motion  for 
review,  which,  in  effect,  however,  amount  simply  to  a  contention  that 
the  Department  erred  in  its  judgment  upon  each  of  the  points  decided. 
Two  questions  only,  therefore,  are  involved  in  the  motion:  (1)  Is  the 
right  to  make  soldier's  additional  homestead  entry  assignable,  and  (2) 
are  the  present  applications,  even  if  tbe  first  question  be  decided  in  the 
negative,  protected  by  the  circular  of  February  13,  1883 1 

The  case  has  been  elaborately  argued  by  counsel,  orally  and  by  printed 
brief,  both  for  and  against  the  motion,  and  1  have  given  the  questions 
presented  a  careful  consideration.  They  will  be  disposed  of  in  the  order 
herein  stated. 

The  law  granting  to  honorably  discharged  soldiers  of  the  United 
States  army,  who  served  in  the  late  war  for  the  period  of  ninety  days, 
or  more,  certain  homestead  privileges,  additional  to  the  ordinary  right 
of  entry  under  the  original  homestead  act  of  18G2,  is  found  in  the  act  of 
April  4, 1872  (17  Stat.,  49),  as  amended  by  the  subsequent  acts  of  June 
8,  1872  (Id.,  333),  and  March  3,  1873  (Id.,  G05).  The  provisions  of  the 
act  are  also  found  in  the  Revised  Statutes  of  the  United  States,  from 
sections  2304  to  2309,  inclusive.  The  general  granting  clause  thereof 
is  reproduced  in  section  2304  of  the  Revised  Statutes. 

Section  2306,  which  is  a  reproduction  of  section  two  of  the  original 
act,  as  amended,  provides  that : — 

£very  person  entitled,  under  tbe  provisions  of  section  twenty-three  hundred  and 
fonr,  to  enter  a  homestead  who  may  have  heretofore  entered,  under  the  homestead 
laws,  a  quantity  of  land  Jess  than  one  hundred  and  sixty  acres,  shall  be  permitted  to 
enter  so  much  land  as,  when  added  to  the  quantity  previously  entered,  shall  not  ex- 
ceed one  hundred  and  sixty  acres. 

Section  2307  extends  the  benefits  granted  by  section  2304,  in  case  of 
the  death  of  any  soldier  who  would  be  thereto  entitled,  to  his  widow,  if 
unmarried,  or  in  case  of  her  death  or  marriage,  then  to  his  minor  orphan 
children. 

It  is  most  strenuously  contended  by  counsel  that  the  privilege  con- 
ferred by  section  2306  is  alienable.  It  is  so  contended  for  the  alleged 
reason  that  the  privilege  is  a  valuable  right  of  property ;  the  assign- 
ment of  which  is  not  exx)ressly  inhibited  by  the  act  itself. 

I  am  not  prepared  to  agree  that  this  contention  is  sound,  or  that  it 
can  be  sustained  upon  a  reasonable  construction  of  the  statute. 

The  soldiers'  homestead  act,  even  though  it  be  considered  separately 

^»d  apwt  from  tUe  proyisjona  of  the  peweral  Jiowest^acl  law,  must,  ef 
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itself,  be  constraed  as  a  whole,  in  order  to  ascertain  the  real  intent  of 
Congress  relative  to  its  several  provisions.  By  thus  construing  the  act, 
it  is  clear  to  my  mind  that  Congress  did  not  intend  the  privilege,  granted 
to  the  soldier  by  the  second  section  thereof,  should  be  made  the  subject 
of  barter  and  sale,  or  of  assignment  to  another.  In  my  judgment,  the 
right  thus  conferred  is  strictly  a  personal  right.  It  is  so  becaase  it  de- 
pends, not  only  upon  the  existence  of  the  soldier,  but  upon  his  personal 
qualifications  to  make  the  entry.  It  is  not,  in  itself,  properly  speaking, 
a  nght  of  property,  but  is  merely  a  right  to  acquire  property  in  a  cer- 
tain way  and  upon  a  given  state  of  facts,  which  without  the  right  thus 
given  could  not  be  so  acquired.  It  is,  under  the  statute,  essentially  a 
personal  right,  which  becomes,  or  ripens  into  a  right  of  property,  only 
when  it  is  exercised  by  the  soldier  through  his  personal  entry  of  a  spe- 
cific tract  of  the  public  land.  It  is  not  such  a  right  as  by  the  natural 
law  of  descents  can  descend  to  the  heir,  but  is  a  mere  personal  right 
which  lapses  or  becomes  extinct  upon  the  death  of  the  party  upon  whose 
personality  it  depends.  Nor  can  it  be  made  the  subject  of  devise  or  be- 
quest by  will.  There  is  nothing  in  the  mere  right,  unexercised,  that  can 
descend,  independently  of  the  statute,  or  that  can  be  devised,  or  be- 
queathed. 

It  will  hardly  be  seriously  contended  that  a  soldier,  having  the  right 
to  make  an  additional  entry,  could  by  will,  in  the  event  of  his  death  be- 
fore the  exercise  of  such  right,  devise  or  bequeath  the  same  to  some  one 
other  than  his  widow  or  minor  child,  and  thereby  defeat  the  express 
provision  of  the  statute  (Sec.  3  of  the  original  act),  conferring  the  right 
to  make  the  entry  in  such  cases  upon  his  widow,  if  unmarried,  or  in  case 
of  her  death  or  marriage,  upon  his  minor  orphan  children.  That  this 
can  not  be  done  is  certainly  beyond  reasonable  question,  and  yet  such 
would  be  but  the  logical  outcome  of  the  theory  contended  for,  that  the 
right  is  in  itself  personal  property,  and,  consequently,  the  subject  of 
transfer,  or  assignment.  If,  therefore,  the  right,  unexercised,  can  not 
be  transferred  to  another  by  will,  surely  it  can  not  be  transferred  to  an- 
other by  the  soldier  in  his  lifetime.  Will  it  be  contended  that  the 
right,  unexercised,  can  be  subjected  to  sale,  in  the  courts,  lor  debt.  If 
property,  why  not  f  It  is  clear  that,  until  the  personal  right  of  entry 
has  been  exercised  by  the  beneficiary  of  the  statute,  no  right  of  prop- 
erty is  acquired  which  can  legally  be  made  the  subject  of  devise,  trans, 
fer,  pledge,  or  sale. 

The  right  to  make  soldier's  additional  homestead  entry  is  not  similar, 
as  claimed  by  counsel,  to  a  military  bounty  land  warrant,  or  the  right 
upon  which  the  same  is  based,  with  respect  to  the  assignability  of  such 
warrant  or  right.  The  statutes  upon  which  the  right  to  military  bounty 
lands  rests  are  very  different,  in  many  material  respects,  relative  to  the 
character  of  the  right  granted,  from  the  act  now  under  consideration. 
By  the  former  (section  2423  Revised  Statutes)  it  is  expressly  provided 
that  every  person  entitled  thereunder  shall  receive  fron>  the  Depart- 
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niQDt  of  the  Interior  a  warrant  for  the  quantity  of  land  to  which  he  is 
so  entitled,  and,  farther,  (section  2414  Kevised  Statutes)  such  warrant 
is  expressly  declared  to  be  assignable  by  deed  or  instrument  of  writing; 
while  under  the  latter,  the  issuance  of  a  warrant  is  not  required,  nor  is 
there  any  provision  in  the  act  requiring  or  authorizing  the  certification 
by  the  Land  Department  of  the  right  thereby  granted.  The  supposed 
analogy,  therefore,  upon  which  the  argument  of  counsel  is  based  does 
not  in  fact  exist. 

I  must,  therefore,  hold  that  the  right  to  make  soldier's  additional 
homestead  entry  under  the  statute  is  not  assignable,  but  is  a  personal 
right  which  can  be  exercised  only  by  the  soldier,  or,  in  case  of  his  death, 
by  his  widow,  if  unmarried,  or,  if  she  be  dead  or  married,  by  the  guard- 
ian of  his  minor  children.  That  if  a  soldier  entitled  to  the  right,  but 
without  having  exercised  it,  dies,  leaving  no  widow,  or  minor  orphan 
children,  the  right  of  entry  thereupon  lapses  or  becomes  extinct. 

And  this  is  not  only  the  result  of  what  seems  to  me  to  be  the  correct 
solution  of  the  question  involved,  but  it  is  in  accord  with  what  has  been 
the  uniform  departmental  construction  of  the  statute  ever  since  the 
date  of  its  enactment. 

By  circular  of  your  office,  dated  June  13,  1872  (1  0.  L.  L.,  263),  which 
was  the  first  issued  under  the  act,  a  form  of  affidavit,  to  be  made  by  all 
applicants  thereunder,  was  adopted,  which  amounted,  in  effect,  to  a 
construction  that  none  of  the  rights  granted  by  the  act  were  assigna- 
ble. (Form  "  O  ",  p.  266).  Other  instructions  were  issued  by  your  of- 
fice under  the  act,  after  the  amendment  of  March  3,  1873,  abrogating 
the  provision  that  the  additional  entry  should  be  for  land  contiguous 
to  the  original  entry,  namely,  on  March  28, 1873,  and  Novembers,  1873 
(1  C.  L.  L.,  277-278),  which,  however,  in  no  wise  changed,  or  modified, 
the  construction  contained  in  the  circular  of  June  13, 1872,  establishing 
the  nou-assignability  of  all  rights  granted  by  the  act. 

By  departmental  circular  of  August  5, 1874  (Id.,  279),  it  was  directed 
that  thereafter  any  party  entitled  to  an  additional  entry  under  the 
second  section  of  the  act  might  make  the  <^  required  affidavit"  before 
the  clerk  of  any  court  of  record  for  the  county  in  which  he  resided,  or 
before  the  register  or  receiver  of  any  United  States  land  office,  and 
might  transmit  the  same,  with  his  application,  proof  of  service,  fees, 
etc,  "  by  mail,  or  through  an  attorney,  to  the  Land  Office  of  the  dis- 
trict in  which  the  land  applied  for  might  be  situated."  The  '^required 
affidavit "  referred  to  was  that  given  in  form  "  0  "  of  the  circular  of 
June  13, 1872,  whereby  the  applicant  was  required  to  swear  that  his 
entry  was  made  for  his  '^own  exclusive  use  and  benefit,  and  for  the 
use  and  benefit  of  no  other  person  or  persons  whomsoever."  This  was 
the  first  circular  issued  under  the  act  with  express  departmental  sanc- 
tion (having  been  approved  by  Acting  Secretary  Smith),  and  by  it  the 
principle  of  non-assignability  theretofore  announced  by  your  office  in 
reference  to  these  rights  was  adhered  to.    While  under  the  circular 
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the  entry  conld  be  made  "  through  an  attorney,"  it  could  only  bo  made 
for  the  **  exclusive  use  and  benetit"  of  the  soldier  originally  entitled, 
which  necessarily  negatives  all  idea  of  a  sale  or  transfer  of  the  right 
before  entry.  The  real  and  only  purpose  of  the  circular  was  to  relieve 
the  applicant  of  the  requirement  of  personal  attendance  at  the  land 
office  of  the  district  in  which  the  land  desired  was  situated. 

The  matter  remained  in  this  condition  until  May  17, 1876,  when  my 
predecessor,  Secretary  Chandler,  acting  upon  a  report  previously 
made  to  him  by  the  Commissioner  of  the  General  Land  Office,  on 
the  subject  of  frauds  in  soldiers'  additional  homestead  entries,  which 
were  the  result  of  an  ingeniously  devised  scheme,  resorted  to  for  the  pur- 
pose of  evading  the  true  intent  and  meaning  of  the  circular  of  August  5, 
1874,  and  under  which  the  right  to  make  such  entries  had  become  the 
subject  of  sale  and  transfer,  effected  by  means  of  two  powers  of  attor- 
ney— one  to  make  the  entry,  and  the  other  to  sell  the  land  when  entered, 
revoked  the  instructions  embodied  in  said  circular  of  August,  1874, 
and  directed  that  thereafter  all  persons  entitled  to  enter  additional 
homesteads,  should  "  be  required  to  make  their  applications  in  person, 
with  due  proof  of  identity,  at  the  land  office  of  the  district  in  which 

the  desired  land  is  situated,  and  that  the  affidavit  required 

be  made  before  the  register  or  receiver  of  such  office;  and,  further, 
that  no  entry  of  such  homestead  be  permitted  by  attorney."  It  was, 
also,  expressly  held,  that "  the  right  to  make  the  entry  is  not  assignable, 
and  in  all  cases  the  applicant  should  be  required  to  make  oath  that 
he  has  not  made  or  agreed  to  make  any  sale,  transfer,  jiledge,  or 
other  disposition  of  his  right  to  make  the  entry  or  the  land  which  he 
applies  to  enter."  (2  C.  L.  L.,  48C-7.)  A  departmental  circular  of  instruc- 
tions was  issued  on  May  22, 187C  (id.,  488),  which  embodied  these  views 
in  full. 

On  July  10,  1876,  Secretary  Chandler  modified  his  order  of  May  17, 
187G,  so  as  to  except  from  its  operation  all  entries  pending  at  its  date. 
(Id.,  480.) 

On  March  10, 1877,  the  Secretary  further  modified  said  order,  amongst 
other  respects,  so  as  to  allow  entries  to  be  made  by  the  agents  or  at- 
torneys of  the  party  originally  entitled  to  the  entry,  but  only  after  the 
claim  had  been  presented  to  your  office,  and  certified  as  valid,  and  that 
the  party  was  entitled  to  the  amount  of  land  claimed.    (Id.,  478.) 

It  is  important  to  observe  that  this  modification  in  no  wise  abrogated, 
or  sought  to  abrogate,  the  principle  announced  in  the  original  order, 
that  the  right  to  make  the  entry  is  not  assignable.  That  principle  was 
left  unaffected  by  the  modification,  and  was  of  force  thereafter,  in  all 
respects  as  originally  declared,  the  same  as  though  the  modification  had 
never  been  made.  Evidently,  the  only  purpose  of  the  modification,  as 
the  language  plainly  shows,  was  to  allow  entries  to  be  made  by  •*  the 
agents  or  attorneys  of  the  party  originally  entitled  to  the  entry,"  with 
the  added  safeguard,  or  supposed  safeguard,  against  a  return  to  the 
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former  abase  of  specalation  in  these  rights,  that  entries  could  only  be 
so  made  after  the  claims  had  been  presented  to  and  examined  and  cer- 
tified as  valid  by  your  ofBce.  It  was  but  another  effort  to  relieve  the 
applicant  from  the  necessity  of  his  personal  attendance  at  the  local  office 
in  which  he  desired  to  make  his  entry,  without  again  opening  the  door 
to  the  evasive  and  frandulent  practices  which  had  prevailed  prior  to 
May  17, 1876. 

By  circular  of  May  17, 1877  (Id.,  479),  your  office  required  certain 
papers  to  be  presented  with  the  application  for  additional  entry,  and 
that  among  them  there  should  be  filed  a  statement  by  the  applicant, 
under  his  oath,  declaring  "that  he  has  not  in  any  manner  exercised  his 
right,  either  by  previous  entry  or  application,  or  by  sale,  transfer  or 
power  of  attorney ;  but  the  same  remains  in  him  unimpaired."  It  was 
further  provided  by  this  circular,  that  "  when  these  papers  are  filed 
and  examined,  they  will,  if  found  satisfactory,  be  returned  with  a  certifi- 
cate attached,  recognizing  the  right  of  the  party  to  make  additional 
entry,  under  the  law ;  and  when  presented  with  a  proper  application, 
either  by  the  party  entitled  or  his  agent  or  attorney,  they  will  be  ac- 
cepted ; "  and  it  was  thus  that  the  practice  of  certifying  the  right  to 
make  additional  entry  first  originated. 

It  must  be  borne  in  mind,  however,  that  the  entry,  even  after  certifica- 
tion of  the  right  had  been  obtained,  could  be  made  only  by  the  party 
entitled  under  the  certificate,  or  by  his  agent  or  attorney.  The  device 
of  certification  was  not  intended  to,  nor  did  it  in  any  way,  authorize  the 
sale  or  transfer  of  the  right,  but  was  adopted  by  the  Department,  as 
stated  in  the  decision  complained  of,  in  its  efforts  to  prevent  speculation 
in  these  rights,  and  to  secure  to  the  soldier  the  benefits  of  the  law.  The 
fact  that  the  entry  was  allowed  to  be  made  by  the  agent  or  attorney  of 
the  party  entitled,  furnishes  no  argument  in  support  of  the  contention 
of  counsel,  that  the  purpose  of  the  modification  was  to  recognize  past 
transfers  of  the  right  before  entry,  and  "  for  the  future  to  additionally 
secure  tilie  public  in  similar  transfers."  !N'othing  could  be  more  foreign, 
in  my  judgment,  to  the  true  intent  and  meaning  of  Secretary  Chandler's 
action.  It  was  the  soldier  that  the  Secretary  desired  to  secure  in  his 
rights  under  the  law,  and  not  "  the  public,"  in  its  claims  against  the 
law.  The  language  used  is  conclusive,  it  seems  to  me,  on  this  point. 
There  can  be  no  such  person  as  an  agent  without  a  principal,  and  ac- 
tion by  an  agent  as  such  is  necessarily  action  for  the  principal.  The 
same  may  be  said  of  an  attorney,  acting  as  such,  for  another,  whom  he 
represents.  The  action,  if  by  virtue  of  the  attorneyship,  can  only  be 
for  the  party  creating  it.  Now,  the  provision  that  an  entry  may  be 
made  by  the  agent  or  attorney  of  the  soldier  entitled  to  it,  necessarily 
implies  that  it  must  be  made  for  the  soldier  himself,  and  not  for  an- 
other— to  wit:  the  agent  or  attorney.  If,  therefore,  a  soldier  entitled 
to  make  additional  entry  under  the  law  could  absolutely  sell  and  trans- 
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fer  his  right  to  another  before  exercisini?  it,  there  could  thereafter  be 
no  such  thing  as  an  entry  by  the  transferee,  as  the  agent  or  attorney 
of  the  soldier,  for  the  simple  reason  that  the  latter,  having  parted  with 
his  right,  has  no  interest  to  be  subserved  by  the  entry,  and  the  making 
thereof  by  the  transferee,  as  agent,  or  attorney,  would  be  by  virtue  of 
nothing  more  than  an  assumed  agency,  or  attorneyship,  which  was  not 
contemplated  by  the  departmental  regulation  in  question. 

I  find  further  that  by  circular  iustructions  of  September  1, 1879  (2  O. 
L.  L.,  485-6),  the  last  issued  on  this  subject  prior  to  those  of  February 
13, 1883,  the  applicant  was  required  to  swear  ^*  that  1  have  not  sold  my 
additional  homestead  claim,  and  that  I  have  not  made  any  prior  appli- 
cation for  an  additionarhomestead  certificate.'' 

By  the  circular  of  February  13, 1883  (1  L.  D.,  654),  the  practice  of 
certifying  the  additional  right,  and  of  permitting  the  entry  to  be  made 
by  an  agent  or  attorney,  was  discontinued,  and  it  was  directed  that 
thereafter  the  applicant  in  all  cases  should  present  himself  at  the  proper 
land  office,  make  his  application  as  in  case  of  an  original  entry,  and  make 
certain  affidavits  showing  his  identity,  etc.,  in  the  manner  therein  pre- 
scribed ;  but  it  was  provided,  in  the  last  clause  of  the  circular,  that 
these  changes  in  the  practice  should  not  be  deemed  to  apply  to  cases 
where  the  additional  right  had  already  been  certified,  nor  to  cases  then 
pending,  or  which  might  be  filed  prior  to  March  16,  1883.  It  was  also 
declared  by  this  circular  that  the  right  ^^  is  a  personal  one  and  is  not 
transferable,  nor  subject  to  assignment  or  lien,  nor  can  it  be  exercised 

by  another.    It  can  lawfully  be  exercised  only  by  the  soldier or 

by  the  widovr  or  guardian,  as  the  case  may  be,  in  his  or  her  own  proper 
person." 

It  thus  appears  that  in  its  official  instructions  relative  to  the  matter, 
the  Department  has  constantly  adhered  to  the  principle  that  the  right 
is  not  assignable.  And  to  the  same  efiect,  also,  are  numerous  adjudged 
cases  on  the  subject. 

Thus,  in  the  case  of  William  French  (2  L.  D.,  235-7),  decided  August 
30,  1883,  it  was  expressly  held  that  the  right  to  make  soldier's  addi- 
tional homestead  entry  is  a  personal  right,  founded  on  military  service, 
and  is  not  assignable.  The  controversy  in  this  case  arose  prior  to  the 
circular  of  February  13,  1883,  and  the  decision  therein  sustains  the  view 
hereinbefore  expressed  that,  under  the  practice  then  existing,  the  as- 
signability of  the  right  was  not  recognized.  To  the  same  effect,  sub- 
stantially, in  the  case  of  John  C.  Euland's  children  (2  L.  D.,  241). 

Other  cases,  wherein  the  Department  has  expressly,  or  in  effect,  de- 
clared against  the  assignability  of  the  right,  are  Lars  Winquist  (4  U. 
D.,  323)  5  Smith  Hatfield  et  al.  (6  L.  D.,  557) ;  J.  B.  Baggin  (7  L.  D.,  287) ; 
Chauncey  Carpenter  (7  L.  D.,  236) ;  Hoffman  v.  Barnes  (8  L.  D.,  608); 
Joseph  W.  Jones  (9  L.  D.,  195).  And  I  do  not  find  any  cases  in  which 
a  departure  from  this  principle  has  been  announced.  Several  cases 
which  have  not  been  herein  specifically  mentioned  are  cited  by  counsel 
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as  authority  in  favor  of  the  opposite  view,  but,  in  ray  judgment,  they  do 
not  go  to  the  extent  claimed  for  them. 

It  may  be  said,  therefore,  that,  since  the  passage  of  the  act  under 
consideration,  neither  by  official  instructions  nor  by  departmental  ad- 
judication has  the  assignability  of  the  right  of  additional  entry  thereby 
granted  ever  been,  as  a  principle,  recognized  or  sanctioned;  but  that 
in  all  its  instructions  on  the  subject,  and  in  all  adjudicated  cases 
wherein  the  question  has  been  presented,  the  Department  has  invari- 
ably held  to  the  contrary.  Surely  this  established  practice  ought  not 
now  to  be  disturbed.  Long  continued  construction  of  a  statute  by  the 
officers  legally  appointed  to  execute  it  ought  to  have  the  force  of  judi- 
cial determination.  (United  States  t?.  Hill,  120  U.  S.,  169-182,  and 
cases  therein  cited.) 

As  against  the  principle  thus  so  well  established  by  executive  con- 
struction, several  cases  are  cited  by  counsel  from  the  courts.  They  are 
Knight  V.  Leary  (54  Wis.,  459);  Mullen  v.  Wine  (26  Fed.  Rep.,  206); 
and  Rose  v.  Wood  and  Lumber  Co.  (73  Cal.,  385). 

In  Knight  v.  Leary  it  appeared  that  entry  had  been  actually  made' 
by  the  soldier,  and  the  only  question  was,  whether  he  could  sell  the  land 
after  his  entry,  but  before  patent  issued  to  him.  It  was  held  that  in 
the  absence  of  any  express  statutory  restraint,  he  *^  might  alienate  the 
land  before  patent  issued."  That  case  is  therefore  not  an  authority  on 
the  question  here.  Rose  v.  Wood  and  Lumber  Company  seems  to  have 
been  based  on  the  decision  of  Judge  Brewer  of  the  United  States  Cir- 
cuit Court  for  the  District  of  Colorado,  in  the  case  of  Mullen  v.  Wine. 
In  that  decision  the  learned  Judge  states : 

My  opinion  in  this  case  will  be  brief,  becanse  the  character  of  the  questions  and 
the  amonnt  in  controversy  give,  in  addition  to  statements  of  counsel,  assurance  that 
the  case  will  be  taken  to  the  supremo  court  for  final  decision. 

He  then  holds,  in  an  opinion  of  few  words,  that  the  right  is  "  a  thing 
of  value,"  and  "like  all  property"  is  "the  subject  of  sale,"  even  before 
entry  is  made.  It  is  not  claimed  that  this  decision  is  binding  upon  the 
Department ;  and  it  is  not,  under  the  circumstances,  sufficiently  per- 
suasive, in  my  judgment,  to  warrant  a  departure  from  the  principle 
heretofore  uniformly  adhered  to.  There  has  as  yet  been  no  decision 
by  the  supreme  court  on  the  subject. 

This  brings  me  to  consider  the  second  question  presented  by  the 
motion  for  review. 

The  decision  complained  of  construes  the  last  clause  of  the  circular 
of  February  13, 1883,  as  in  no  sense  applying  to  the  present  applica- 
tions, although  they  were  pending  at  the  date  of  the  circular,  or  were 
filed  prior  to  March  16, 1883;  it  being  held,  in  effect,  that  the  clause 
referred  to  was  merely  a  proviso  that  the  rules  laid  down  in  the  circular 
should  not  apply  to  cases  pending,  or  filed  within  the  time  named;  and 
that  consequently  the  other  provisions  of  the  circular,  not  embraced  in 
these  rules,  were  properly  applicable  to  such  pending  cases,  or  cases 
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filed  witbin  the  time  i)rescribe<l.  This  is  clearly  shown  by  the  follow- 
ing language  used  in  the  decision,  namely  :  ^'  That  clause  "  (meaning 
the  last  clause  of  the  circular  mentioned) 

merely  provided  that  the  rules  laid  down  in  the  circnlar  Hhould  not  apply  to  cases 
then  on  file,  or  to  those  filed  prior  to  March  16,  1883.  The  rnles  referred  to  are  nnm- 
hereil  1,2  and  3  in  the  circular,  and  provide  that  the  applicant  ninst  present  himself 
at  the  proper  local  office,  make  his  application  as  in  other  cases,  and  make  certain 
affidavits.  But  exemption  from  compliance  with  those  rules  in  no  way  authorized 
the  assignment  of  the  additional  homestead  right,  for  the  second  clause  of  the  same 
circular  declares  that  the  additional  homestead  right  is  a  personal  one,  and  is  not 
transferable,  uor  subject  to  assignment  or  lien,  nor  can  it  be  exercised  by  another. 
(7L.  D.,  569.) 

I  am  of  the  opinion,  that  this  construction  of  the  proviso  in  question 
works  an  abridgment  of  its  legitimate  scope  and  operation.  Exemp- 
tion from  the  entire  circular  could,  in  no  sense,  authorize  the  transfer 
or  assignment  of  the  additional  homestead  right,  for,  as  we  have  seen, 
that  principle  had  been,  in  efiect,  uniformly  declared  against  in  all  pre- 
vious circulars  on  the  subject.  The  circular  of  1883  was  evidently 
intended  as  a  means  for  the  correction  of  evils  attending  the  practice 
of  certification,  and  its  scope  and  effect  are  to  be  measured  by  that  in- 
tention. (Elisha  Lee,  7  L.  D.,  353.)  It  directed  the  discontinuance  of 
the  practice  of  issuing  soldier's  additional  homestead  certificates,  and 
it  was,  in  my  judgment,  for  the  purpose  of  protecting  and  saving  harm- 
less, those  soldiers  who  had  already  secured  their  certificates,  or  had 
legally  taken  steps  to  secure  them,  under  the  former  practice,  that  the 
clause  in  question  was  incorporated  therein,  which  provides  that  cases 
wherein  the  additional  right  had  been  theretofore  certified,  and  cases 
then  pending,  or  which  might  be  filed  within  a  given  time,  would  not 
be  subject  to  the  new  rules.  This  proviso  was  clearly  intended  to  ex- 
empt all  such  cases  from  tho  circular  in  its  entirety,  so  far  as  it  changed 
the  then  existing  regulations  in  reference  to  the  soldier's  additional 
homestead  right.  If,  therefore,  pending  claims,  or  claims  filed  prior  to 
March  IG,  1883,  should  be  found  upon  examination  entitled  to  certifica- 
tion, under  the  former  rules  and  practice,  they  would  be  properly  sub- 
ject to  such  certification,  by  virtue  of  said  saving  clause,  notwithstand- 
ing the  inhibitory  provision  of  the  circular.  This,  in  ray  judgment,  was 
the  object,  and  is  the  proper  office  of  the  proviso.  The  applications  in 
question,  therefore,  bein^  pending  cases  at  the  date  of  the  circular, 
should  have  been  determined  under  the  former  rules,  and  to  the  extent 
that  the  decision  complained  of  holds  adversely  to  this  view,  the  same 
is  hereby  modified. 

But  said  proviso  did  not  guarantee  that  certificates  would  be  issued 
in  all  pending  cases,  or  cases  filed  prior  to  the  date  named.  It  guar- 
anteed to  such  claims  no  more  than  an  adjudication  in  accordance  with 
the  former  rules. 

Now,  the  facts  in  this  case  show  that  the  certificates  applied  for,  if 
issued,  will  enure,  not  to  the  benefit  of  the  soldiers  entitled  respectively 
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to  make  additional  entry,  but  to  the  benefit  of  a  party  who  claims  to 
be  the  assignee  of  their  rights.  The  case  presented  is,  therefore,  one 
of  attempted  speculation  in  these  rights,  and  to  issue  the  certificates, 
in  view  of  the  facts  stated,  would  be  a  virtual  recognition  of  the 
assignee  of  the  rights  as  such,  and  an  endorsement  of  the  sale  and 
transfer  by  virtue  of  which  he  claims  to  be  the  present  owner  of  such 
rights,  and,  for  that  reason,  entitled  to  the  certificates.  It  is  expressly 
admitted  by  Wine  (the  supposed  assignee)  that  he  bargained  for  and 
purchased  these  rights,  paying  part  of  the  consideration  in  cash,  and 
agreeing  to  pay  the  balance  (the  greater  part)  when  the  rights  were 
declared  valid,  and  that  he  is  to  be  the  beneficiary  of  the  certificates 
when  issued.  This  is  wholly  contrary,  as  we  have  seen,  to  the  plain 
intent  and  meaning  of  the  rules  and  regulations  of  the  Department  in 
force  prior  to  the  curcular  of  February  13, 1883,  and  it  is  therefore  clear 
that  upon  the  applications  presented  certificates  should  not  be  issued. 
It  results  from  these  views  that  there  is  no  error  in  the  decision  I  am 
asked  to  reconsider,  of  which  the  real  party  moving  a  reconsideration 
can  complain.  The  soldiers  originally  interested  are  not  complaining, 
nor  do  they  now  ask  that  certificates  issue  to  them.  The  records  of 
your  office  show  that  they  have  all  made  their  additional  entries  in  per- 
son, except  G.  M.  Blair,  Edward  Rush  and  Willium  Bohannon,  since 
the  circular  of  February  13, 1883.  This  action  on  their  part  precludes 
any  necessity  of  certificates  issuing  to  them.  Their  cases  come  clearly 
within  the  ruling  of  the  Department  in  the  case  of  L.  D.  Chandler  (7 
L.  D.,  356). 

It  thus  appears  that,  although  this  motion  is  made  in  the  names  of 
these  parties,  bv  one  claiming  to  be  their  attorney,  it  is  really  not  made 
for  their  benefit,  but  for  the  benefit  of  the  party  claiming  to  be  their 
assignee. 

The  death  of  C.  M.  Blair  has  been  suggested  since  the  motion  was 
filed,  by  Messrs.  Curtiss  &  Burdett,  attorneys  for  Elizabeth  0.  Blair, 
his  widow,  who  claims  as  such  widow  the  right  of  additional  entry 
under  the  statute.  The  letter  suggesting  such  death  is  returned  with 
the  papers  herein  for  appropriate  action  by  your  office,  in  view  of  the 
foregoing. 

.  The  decision  of  December  24, 1888,  is  modified  so  as  to  conform  to  the 
views  herein  expressed. 
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HOMESTEAD  ENTRY- PREI^IM  IN  ART  AFFTDAVIT. 

F.  H.  Merrill. 

An  application  to  make  homestead  entry  can  not  be  allowed  if  the  non-mineral  and 
the  preliminary  affidavit  do  not  show  the  present  status  of  the  land,  and  present 
qualifications  of  the  applicant. 

Secretary  Noble  to  iJie  Commissioner  of  the  OeneralLand  Office,  March  26, 

1890. 

I  have  considered  the  case  of  F.  H.  Merrill  on  his  appeal  from  your 
office  decision  of  October  18,  1888,  approving  the  action  of  ihe  local 
officers  in  rejecting  his  application  presented  August  21, 1888,  to  make 
homestead  entry  for  SW.  i,  NE.i,  NW.  i  SE.  i,  NE.  |  SW.  i,  and 
SE.  i  NW.  i.  Sec.  4,  T.  29  K,  R.  13  E.,  Susanville,  California,  laud 
district. 

It  appears  from  the  record  that  claimant  on  December  30, 1886,  made 
application  to  make  homestead  entry  for  the  same,  but  it  was  rejected 
by  the  local  officers  for  the  reason  that  said  land  was  embraced  in  the 
prior  homestead  entry  of  one  John  J.  Halpine. 

This  rejection  by  the  local  officers  was  approved  by  your  office  decision 
of  May  6,  1887,  and  from  such  ruling  of  your  office  no  appeal  was  taken. 

On  February  21,  1887,  said  Halpine  filed  relinquishment  of  his  said 
homestead  entry  and  on  August  21,  1888,  Merrill  presented  his  appli- 
cation to  make  homestead  entry  but  instead  of  accompanying  his 
application  with  homeste<ad  and  non-mineral  affidavits  duly  signed  and 
sworn  to  he  simply  attached  such  affidavits  without  date  or  jurat  but 
wrote  in  red  ink  across  the  face  of  each  that  a  former  affidavit  duly 
sworn  to  might  be  found  attached  to  his  application  to  enter  filed  De- 
cember 30,  1886. 

This  application  was  rejected  by  the  local  officers  because  said  affi- 
davits and  application  were  not, subscribed  and  sworn  to  by  the  appli- 
cant. 

The  affidavits  attached  to  said  former  application  to  enter  were  made 
September  10, 1886.  Upon  appeal  your  office  in  the  decision  complained 
of  held  that  such  former  affidavits  "  do  not  show  Mr.  Merrill's  present 
qualifications  or  the  present  status  of  the  land." 

In  your  conclusion  I  concur.  Your  said  decision  is  accordingly 
affirmed. 
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TIDE  LAIRDS-VALENTINE  SCRIP  LOCATION. 

Frank  Burns. 

Uneurvoyed  laDds  -withiD  theTerritorie8,  lying  below  high  water  mark,  and  above  low 
water  mark,  are  not  "  public  lands  "  subject  to  the  location  of  Valentine  scrip. 

The  location  of  scrip  upon  unsurveyed  land  confers  only  a  preference  right  to  perfect 
snch  location  after  snrvey  as  against  the  claim  of  all  othora  except  the  United 
States,  but.  until  the  location  is  adjusted  to  the  public  surveys,  the  United  States 
has  full  power  and  authority  to  dispose  of  the  lands  covered  thereby. 

On  the  admission  of  a  State  to  the  Union  it  acquires  by  virtue  of  its  inherent  sov- 
ereignty absolute  title  to  all  tide  lands  on  its  borders  to  the  exclusion  of  any 
rights  under  pending  unadjusted  scrip  locations  for  such  lands. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March 

27,  1890. 

Ou  January  9, 1889,  Frank  Burns,  Jr.,  made  application  to  the  register 
and  receiver  at  Seattle,  Wasbington  Territory,  to  locate  certain  ])iece8  of 
Valentine  scrip,  issued  for  tracts  of  forty  acres  each,  upon  a  portion  of  the 
lands  near  Seattle,  in  Washington  Territory,  described  in  the  applica- 
tion by  metee  and  bounds.  Said  application  was  rejected,  for  the  rea- 
son that  the  lands  described  therein  are  not  public  lands  of  the  United 
States,  within  the  meaning  of  the  act  of  April  5,  1872  (17  Stat.,  64!)), 
authorizing  the  issuance  of  said  scrip  and  designating  the  character  of 
lands  upon  which  it  may  be  located. 

Upon  appeal  from  this  decision  your  office,  on  September  6,  1889,  re- 
versed the  ruling  of  the  local  officers  and  allowed  said  ai)plication,  upon 
the  ground  that,  '^  the  lands  in  question  are  public  lands  of  the  United 
States ;  that  they  are  not  mineral  lands  ;  that  they  are  subject  to  dis- 
posal by  the  United  States ;  that  they  are  unoccupied  and  unappro- 
priated, and  that  the  claimant  has  the  right  to  locate  his  scrip 
thereoUp" 

While  this  appeal  was  pending  before  your  office,  the  act  of  Congress 
of  February  22,  1889  (25  Stat.,  676),  was  passed  enabling  the  people  of 
Washington  Territory  to  form  a  constitution  and  State  government, 
and  to  be  admitted  into  the  Union  on  un  equal  footing  with  the  original 
States.  By  authority  of  said  act,  the  people  of  said  Territory,  on  July 
4,  1889,  in  convention  assembled,  formed  a  constitution  and  State  gov- 
ernment, in  accordance  with  the  provisions  and  conditions  prescribed 
in  the  enabling  act,  and,  on  November  11,  1889,  the  President,  by 
proclamation,  declared  the  admission  of  said  State  into  the  Union  to  be 
complete. 

After  the  decision  of  your  office  of  September  6,  was  rendered,  and 
prior  to  the  proclamation  of  the  President,  the  territorial  authorities 
requested  that,  in  view  of  the  important  public  interests  involved  in 
said  case,  they  be  allowed  to  protest  against  the  allowance  of  said  lo- 
cations and  to  file  an  appeal  from  the  decision  of  your  office,  so  as  to 
protecf  ^he  rights  and  Interests  of  the  luture  Stale  of  Washington, 
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Several  protests  were  subsequently  filed  by-  other  parties,  claimijig 
an  interest  in  the  lands  in  controversy,  and,  also,  an  appeal  was  filed 
by  Bailey  Gatzert,  one  of  the  protestants,  from  the  decision  of  your 
office. 

In  view  of  the  important  interests  involved,  I  directed  that  the  record 
in  the  case  be  certified  to  me  that  a  hearing  may  be  had  upon  the  legal 
questions  involved  in  said  case,  to  wit:  whether  said  lands  are  subject 
to  location  as  public  lands  of  the  United  States,  leaviug  all  questions 
i\s  to  the  respective  rights  of  the  several  claimants  to  be  disposed  of 
hereafter,  if  it  should  be  determined  that  said  lands  were  public  lands, 
subject  to  location  and  entry. 

It  is  admitted  that  the  lands  embraced  in  this  application  are  a  por- 
tion of  the  shore  of  Dnwamish  Bay,  an  arm  of  Puget  Sound,  over  whicb 
the  tide  daily  ebbs  and  flows ;  that  they  are  below  high  water  mark, 
and  above  low  water  mark,  and  denominated  by  the  Coast  and  Geo- 
detic Survey  as  "  Mud  flats,  bare  at  low  water  they  have  never  been 
surveyed  and  are  beyond  the  meander  line  of  the  official  surveys  made 
by  the  United  States  of  lauds  bordering  on  said  shore. 

Your  office  held  that  all  of  the  lands  within  the  Territories  of  the 
United  States,  including  lands  on  the  shores  between  high  and  low 
water  mark  over  which  the  tide  daily  ebbs  and  flows,  belong  to  the 
United  States,  as  proprietor,  and  are  subject  to  its  jurisdiction  as  sov- 
ereign ;  that,  until  the  admission  of  a  Territory  as  a  State  in  the  Union, 
the  general  government  may,  by  virtue  of  such  proprietary  interest, 
grant  or  otherwise  dispose  of  the  title  to  the  soil  of  tide  waters  as  other 
public  lands,  subject  only  to  the  conditions  and  restrictions  that  gov- 
ern a  State  in  the  disposal  of  such  lands,  after  they  have  come  within 
the  jurisdiction  and  control  of  the  State  as  sovereign. 

The  protestants  contend  that,  while*the  legal  title  to  all  lands  in  the 
Territory,  including  lands  known  as  tide  lands,  is  in  the  United  States 
and  subject  to  its  jurisdiction  as  sovereign,  it  holds  such  title  merely  as 
trustee  for  the  people,  and  that  such  lands  are  uot  subject  to  disposal 
by  general  government,  but  must  be  held  for  the  use  and  benefit  of 
the  future  State,  and  this  question  has  been  thoroughly  argued  orall3^ 
and  in  briefs  of  counsel  on  both  sides. 

It  is,  however,  unnecessary  for  the  disposition  of  this  case  to  decide 
the  question  whether  these  lands  were  subject  to  be  granted  or  other- 
wise disposed  of  by  the  general  government  prior  to  the  admission  of 
Washington  Territory  into  the  Union  as  a  State.  It  may  be  conceded, 
for  the  sake  of  argument,  that  until  the  Territory'  was  admitted  as  a 
State  and  invested  with  the  jurisdiction  of  sovereignty  over  these  lands, 
the  United  States,  by  virtue  of  its  sovereignty  and  proprietary  interest 
could  have  granted  or  otherwise  disposed  of  them  ;  but  no  such  grant 
has  been  made,  and  the  government  has  not  pretended  nor  attempted 
to  dispose  of  the  specific  lands  claimed  by  the  applicant.    All  that 

t^Ue  applicaut  cteima  ip,  tUat  they  wpre  public  lap49  of  the  y»it©4 
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States,  subject  to  location  by  Valentine  scrip  at  the  date  of  his  appli- 
cation. 

The  act  of  Congress  of  April*  5, 1872  (17  Stat.,  649),  authorized  and 
required  the  circuit  court  of  the  United  States  for  California  to  hear  and 
decide  upon  the  merits  of  the  claim  of  Thomas  B.  Valentine,  claiming 
title  under  a  Mexican  grant  to  Juan  Miranda ;  but,  as  the  lands  em- 
braced within  the  limits  of  the  grant  had  been  disposed  of  by  the 
United  States  as  public  lands,  and  the  proceeds  covered  into  the  Treas- 
ury,  it  was  provided  that : 

In  lien  therof,  the  claimaint,  or  his  legal  repreeeutatiyeb,  may  select,  and  shall  be 
allowed,  patents  for  an  eqaal  qnantity  of  the  unoccupied  and  unappropriated  public 
lands  of  the  United  States,  not  mineral,  and  in  tracts  not  less  than  the  subdivisions 
provided  for  in  the  United  States  land  laws,  and,  if  unsurveyed  when  taken,  to  con- 
form, when  surveyed,  to  the  general  system  of  United  States  land  surveys;  and  the 
Commissioner  of  the  General  Land  Office,  under  the  direction  of  the  Secretary  of  the 
Interior,  shall  be  authorized  to  issue  scrip,  in  legal  sulx^i visions,  to  the  said  Valen- 
tine, or  his  legal  representatives,  in  accordance  with  the  provisions  of  this  act. 

The  scrip  issued  under  authority  of  this  act  can  be  located  on 
any  unoccupied,  unappropriated  '^  public  lands''  of  the  CTnited  States, 
whether  surveyed  or  unsurveyed.  The  question  therefore  arises :  were 
these  lands  '< public  lands"  of  the  United  States  of  the  character  con- 
templated by  Congress  in  the  act  of  April  5, 1872,  authorizing  the  issu- 
ance of  this  scrip  !  The  words  '^  public  lauds''  of  the  United  States  are 
used  to  designate  such  lands  as  are  subject  to  sale  and  disposal  under 
the  general  land  laws,  and  do  not  include  all  lands  to  which  the  United 
States  may  have  the  legal  title,  or  all  lands  that  may  be  granted  or  dis- 
posed of  by  the  United  States.  These  words  have  a  well  defined  mean- 
ing and  aU  grants  of  '^  public  lands  "  are  made  by  the  government  and 
accepted  by  the  grantee  with  a  full  knowledge  of  what  lands  are  in- 
tended to  be  thereby  conveyed. 

In  the  case  of  Newhall  v,  Sanger  (92  U.  S.,  761),  the  supreme  court 
say :  ^'  The  words  '  public  lands '  are  habitually  used  in  our  legislation 
to  describe  such  as  are  subject  to  sale  or  other  disposal  under  general 
laws." 

The  same  principle  was  recognized  in  the  case  of  Wilcox  v.  Jackson 
(13  Peters,  498),  and  in  Leavenworth,  Lawrence  and  Galveston  B.  E.  v. 
United  States  (92  U.  S.,  745),  wherein  the  court  say,  *'  that  whenever  a 
tract  of  land  shall  have  been  once  legally  appropriated  to  any  purpose, 
from  that  moment  the  land  thus  appropriated  becomes  severed  from  the 
mass  of  public  lands."  Also  by  Secretary  Lamar  in  the  case  of  Kansas 
V.  United  States  (5  L.  D.,  712),  in  which  he  held  that  the  act,  providing 
for  the  payment  to  Kansas  of  live  per  cent,  of  the  net  proceeds  result- 
ing from  the  sale  of  lands,  referred  to  public  lands,  and  did  not  embrace 
sales  made  of  Indian  lands  by  the  government  as  trustee. 

So,  in  the  case  of  the  grant  to  the  State  of  California  of  the  sixteenth 
and  thirty-sixtti  sections  of  *' public  lands"  for  school  purposes,  in 

T^bigU  »o  express  yeeerv^'tioa  wfH=»  w»49  9i  wiow»l  IwJs  j  but  the 
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court  held  that  the  grant  was  not  intended  to  cover  snch  lauds,  because 
they  were  by  the  settled  poh'cy  of  the  government  excluded  from  all 
grants.  Mining  Company  v.  Consolidated  Mining  Company  (102 U.S., 
167). 

In  the  case  of  Irvine  v,  Marshall  (20  How.,  561),  the  supreme  court 
said: 

It  cannot  be  denied  that  all  the  lands  in  the  Territories,  not  appropriated  by  com- 
petent anthority  before  tbey  were  acquired,  are  in  the  first  instance  the  exclusive 
property  of  the  United  States,  to  be  disposed  of  to  snch  persons,  at  sach  times,  and 
in  sach  modes,  and  by  such  titles,  as  the  government  may  deem  most  advantageous 
to  the  public  use,  or  in  other  respects  most,  politic.  This  right  has  been  uniformly 
reserved  by  solemn  compacts  upon  the  admission  of  new  States,  and  has  hereto- 
fore been  recognized  and  scrupulously  respected  by  sovereign  States  within  which 
large  portions  of  the  public  lauds  have  been  comprised,  and  within  which  much  of 
those  lands  is  still  remainiug. 

It  has  never  been  questioned  that  a  State  upon  its  admission  into  the 
Union  immediately  acquires  title  to  and  jurisdiction  over  all  lands  within 
Its  limits  below  ordinary  high  water  mark.  This  title  and  control  is 
not  acquired  by  mere  assertion  of  right  and  ownership,  but  by  virtue 
of  its  sovereignty.  There  was  no  cession  of  these  lands  to  the  State, 
and  none  was  necessary. 

"  It  properly  belongs  to  the  States  by  virtue  of  their  inherent  sovereignty,  and  the 
United  States  has  wisely  abstained  from  extending  (if  it  could  extend)  its  surveys 
and  grants  beyond  the  limits  of  high  water."    Barney  v,  Keokuk  (94  U.  S.,  XJS). 

Therefore,  when  the  court  says  that  upon  the  admission  of  new  States 
the  government  reserved  to  itself  by  solemn  compact  the  sole  right  to 
dispose  of  all  the  public  lands  within  the  limits  of  the  State,  it  is  evi- 
dent that  the  words  "  public  lands''  only  referred  to  l^nds  subject  to 
disposal  under  the  general  land  laws,  and  did  not  include  the  lands  be- 
tween high  and  low  water  mark.  If  these  lands  are  included  in  the  terra 
"  public  lands,"  the  government  would  have  the  right  to  dispose  of 
them  by  the  terms  of  the  compact,  because  no  "public  lands''  are  ex- 
cepted from  the  operation  of  it. 

Upon  the  admission  of  a  new  State  into  the  Union  it  becomes  entitled 
to  all  the  rights  of  sovereignty  and  jurisdiction  as  to  the  soil  of  naviga- 
ble waters  as  the  older  States, 

and  neither  the  right  of  the  United  States  to  the  public  lands,  nor  the  power  con- 
ferred upon  Congress  to  make  laws  and  regulations  for  the  sale  thereof,  enables  the 
general  government  to  grant  the  shores  and  bed  of  such  waters  within  the  limits  of 
a  new  State  after  its  admission  into  the  Union.    Gould  on  Law  of  Waters,  page  90. 

In  Pollard  v.  Hagaii,  3  How.,  212,  the  court  say,  that — 

When  Alabama  was  admitted  into  the  Union  on  an  equal  footing  with  the  original 
States,  she  succeeded  to  all  the  rights  of  sovereignty,  jurisdiction  and  eminent  do- 
main which  Georgia  possessed  at  the  date  of  the  cession,  except  so  far  as  this  right 
was  diminished  by  the  public  lands  remaining  in  the  possession  and  under  the  control 

of  the  Unite*!  States Nothing  remained  to  the  United  States,  according 

tp  the  terujs  of  tho  agreement,  but  the  public  lands.     (Page  223.) 
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It  is  evident  that  the  court  did  uot  consider  that  '^  public  lands ''  em- 
braced ^^  tide  lands,"  becanse  the  latter  class  of  lands  were  subject  to 
the  jurisdiction  and  control  of  the  State,  while  the  right  to  dispose  of 
"  the  public  lands  ^  was  left  to  the  general  government.  The  general 
couclusions  arrived  at  by  the  court,  are — 

First.  The  shores  of  Davigable  waters,  and  the  soils  under  them,  were  not  granted 
by  the  constitution  to  the  United  States,  but  were  reserved  to  the  States  respectively. 

Secondly.  The  new  States  have  the  same  rights,  sovereignty,  and  jurisdiction  over 
this  subject  as  the  original  States. 

Thirdly.  The  right  of  the  United  States  to  the  public  lands  and  the  power  of  Con- 
gress to  make  all  needful  rules  and  regulations  for  the  sale  and  disposition  thereof, 
conferred  no  power  to  grant  to  the  plaintiffs  the  land  in  controversy  in  this  case. 

The  same  principle  is  announced  and  the  same  distinction  drawn  be- 
tween ^^ public  lands  of  the  United  States"  and  lands  which  the  State 
acquired  upon  her  admission  by  virtue  of  her  sovereignty,  in  the  sev- 
eral decisions  of  the  supreme  court  upon  this  question,  from  the  earlier 
decision  in  the  case  of  Mobile  v.  Eslava  (16  Peters,  234)  to  the  case  of 
Barney  v.  Keokuk  94  U.  S.,  338. 

In  the  enabling  act  of  February  23, 1889  (25  Stat.,  676)  the  Territory 
of  Washington  was  required,  as  a  condition  of  its  admission  into  the 
Union,  '<  to  forever  disclaim  all  right  and  title  to  the  public  lands  lying 
within  its  boundaries."  This  disclaimer  is  made  in  the  Oonstitution  of 
the  State  of  Washington,  Art.  26,  Sec.  2,  which  also  declares  that  the 
public  lands  shall  be  and  remain  subject  to  the  disposition  of  the  United 
States;  but,  by  article  17  of  said  Constitution  it  '^asserts  ownership  to 
the  beds  and  shores  of  all  navigable  waters  in  the  State  up  to  and  in 
eluding  the  line  of  ordinary  high  tide  in  waters  where  the  tide  ebbs  and 
flows." 

As  before  stated,  the  assertion  of  ownership  in  the  Constitution  of 
the  State  did  not  confer  upon  it  the  title  to  the  tide  lands.  It  acquired 
the  title  by  virtue  of  its  sovereignty.  If  it  did  not,  the  assertion  of 
ownership  in  the  absence  of  a  grant  or  cession  by  the  United  States  did 
not  divest  the  United  States  of  the  title,  and  the  disclaimer  by  the 
State  of  all  right  and  title  to  the  public  lands  conferred  upon  the  United 
States  the  right  to  dispose  of  the  tide  lands,  if  they  are  ^'  public  lands" 
within  the  meaning  of  the  act. 

Furthermore,  public  lands  are  those  lands  over  which  the  public  sur- 
veys have  been  extended,  or  over  which  it  is  contemplated  to  extend 
them.  In  the  survey  of  lands  bordering  on  navigable  waters,  where 
the  tide  ebbs  and  flows,  it  has  been  the  general  policy  of  the  govern- 
ment to  extend  the  lines  of  survey  only  to  ordinary  high  water  mark. 
I  am  informed  that  the  records  of  your  ofiice  show  that  this  has  been 
the  uniform  and  invariable  rule,  with  the  sole  exception  of  the  letter  of 
Commissioner  Wilson  of  August  26, 1853  (Vol.  1  Land  Eecords,  151),  in 
which  he  instructed  the  surveyor-general  of  Oregon,  that  **  the  public 
surveys  are  to  be  made  to  low  water  mark,"  But  on  April  14, 1876, 
14639— VOL  10 24 
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the  Commissioner  instrncted  the  surveyor-general  of  Oregon  to  ^^  ex- 
tend lines  of  sarvey  only  to  high  water  mark  when  surveying  lands 
bounded  by  waters  affected  by  the  ebb  and  flow  of  tides." 

Similar  instructions  at  the  same  time  were  given  to  the  surveyor- 
general  of  Washington  Territory,  and  the  lands  in  controversy  were  ex- 
cluded from  the  public  lands  by  the  government  surveys,  made  under 
these  or  similar  instructions. 

It  is  contended  by  counsel  that  the  lands  covered  by  the  Miranda 
grant  were  composed  of  the  same  character  of  lands  as  those  located  by 
Burns,  and  that  the  conveyance  by  Valentine  to  the  government  of  all 
right,  title  and  interest  in  said  lands  conferred  upon  him  under  the  act 
of  1872  the  right  to  select  lands  of  the  United  States  of  the  same  class 
as  those  found  in  the  Miranda  grant,  which  he  relinquished  to  the  gov- 
ernment. Even  if  it  be  true  that  the  title  to  this  grant  included  the 
soil  of  tide  waters,  the  act  of  1872  did  not  confer  upon  Valentine  the 
right  to  select  lands  of  the  s^ksxe  quality  or  character,  but  ''  an  equal 
quantity  "  of  unoccupied,  unappropriated  lands  of  the  United  States. 

My  attention  has  not  been  called  to  any  peculiar  feature  or  provision 
of  this  grant  different  from  other  grants  of  the  same  character  of  lands 
bordering  on  tide  waters,  and  in  the  absence  of  an  express  grant  of  the 
shore  (if  such  grant  could  be  made  at  all)  the  boundary  of  the  grant 
would  only  extend  to  the  line  of  high  water  mark. 

In  the  case  of  the  United  States  v.  Pacheco  (2  Wall.,  590),  the  court 
say:— 

The  position,  that  by  the  bay  as  a  boundary  is  meant,  in  this  case,  the  line  of  low- 
water  mark,  is  equally  unfounded.  By  the  common  law,  the  shore  of  the  sea,  and,  of 
course,  of  arms  of  the  sea,  is  the  land  between  ordinary  high  and  low- water  mark,  the 
land  over  which  the  daily  tides  ebb  and  flow.  When,  therefore,  the  sea,  or  a  bay,  is 
named  as  a  boundary,  the  line  of  ordinary  high- water  mark  is  always  intended  where 
the  common  law  prevails. 

But,  independently  of  the  foregoing,  Burns  acquired  no  vested  right 
by  reason  of  his  application,  although  made  while  the  land  was  subject 
to  the  jurisdiction  and  control  of  the  United  States,  because  at  the  time 
the  application  was  made,  to  wit,  June  9,  1889,  the  land  had  not  been 
surveyed. 

The  instructions  issued  by  the  General  Land  Office  to  the  register  and 
receiver  relative  to  the  location  of  this  scrip,  directs  them  to  issue  a  re- 
ceipt for  the  scrip,  when  application  is  made  to  locate  it  upon  unsur- 
veyed  land,  and  that  when  the  land  is  afterwards  surveyed  and  the  scrip 
has  been  adjusted  to  the  survey,  duplicate  certificates  of  location  shall 
be  issued  for  the  location.  The  location  is  thus  consummated,  and  the 
land  is  from  that  moment  segregated  and  has  all  the  force  and  effect  of 
an  entry.  But,  until  the  laud  has  been  surveyed  and  the  scrip  adjusted 
to  the  survey,  the  right  acquired  by  the  application  is  a  mere  inchoate 
right,  which  is  paramount  to  the  rights  of  all  others  who  have  not  an 
equal  or  superior  claim  to  the  land,  but  is  not  necessarily  a  valid  claim 
against  the  United  States. 
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The  location  of  scrip  apon  nnsarveyed  lands  is  nothing  more  or  less 
than  a  preference  right  to  perfect  such  location  after  the  survey  of  the 
land  as  against  the  claims  of  all  others,  except  the  United  States,  but, 
nntil  the  location  takes  the  character  of  an  entry  by  having  the  scrip 
adjusted  to  the  public  surveys,  the  United  States  has  as  full  and  ample 
I>ower  and  authority  to  dispose  of  the  lands  covered  thereby  as  it  has  to 
dispose  of  lands  upon  which  settlement  and  improvement  have  been 
made  with  a  view  to  pre-emption. 

No  portion  of  the  public  domain,  nnless  it  be  in  special  oases  not  affecting  tbe  gen- 
eral mle,  is  open  to  sale  nntil  it  has  been  surveyed  and  an  approved  plat  of  the  town- 
ship embracing  the  land  has  been  returned  to  the  local  office.  Buxton  v,  Traver,  130 
U.  S.,  135. 

It  may  be  urged  that  the  act  of  1872  gives  to  the  holder  of  this  scrip 
the  right  to  locate  it  upon  uusurveyed  lands.  To  this  may  be  replied^ 
that  the  pre-emption  law  also  authorizes  settlement  upon  uusurveyed 
lands  with  a  view  to  pre-emption,  and  occupation  and  improvement  of 
such  lands  confer  upon  the  settler  an  inchoate  right,  which  may  be  pro- 
tected against  the  claim  of  every  other  person  who  has  not  an  equal  or 
superior  right;  but,  say  the  court  in  Frisbie  v,  Whitney,  9  Wall.,  187, 
it  confers  no  vested  right  against  the  government  in  the  land  so  occu- 
pied. 

A  settlement  upon  the  public  lands  in  advance  of  the  surveys  is  allowed  to  parties 
who  in  good  faith  intend,  when  the  surveys  are  made  and  returned  to  the  local  laud 
office,  to  apply  lor  their  purchase,  but  the  United  States  makes  no  provision  to  sell 
him  the  land,  nor  do  they  enter  into  any  contract  with  him  upon  tbe  subject. 

When  the  surveys  have  been  made,  he  may  perfect  the  sale,  unless 
the  land  has  in  the  meantime  been  withdrawn  from  sale.  Buxton  v. 
Traver,  mpra.    See  also  Yosemite  Valley  case,  16  Wall.,  77. 

In  the  case  last  cited,  Hutchings,  the  defendant,  settled  upon  a  tract 
of  uusurveyed  land  in  the  Yosemite  Valley,  and  resided  upon,  improved 
and  cultivated  it  with  a  view  to  perfect  title  to  it  under  the  pre-emption 
law.  Thereafter  Congress  passed  an  act  granting  to  the  State  of  Cali- 
fornia the  cleft  or  gorge  known  as  the  Yosemite  Valley,  as  a  public  re- 
sort and  park.  At  the  time  of  Hutchings'  settlement,  the  law  author- 
ized settlement  upon  uusurveyed  lands  in  California,  with  a  view  to 
acquiring  title  under  the  pre-emption  laws.    But  the  court  said : 

The  United  States  by  those  acts  enter  into  no  contract  with  the  settler,  and  incur 
no  obligation  to  any  one  tbat  the  laud  occupied  by  him  shall  ever  be  put  up  for  sale. 
They  simply  declare  that  in  case  any  of  their  lauds  are  thrown  open  for  sale  tbe  privi- 
lege to  purchase  them  in  limited  quantities,  at  fixed  prices,  shall  be  first  given  to 
parties  who  have  settled  upon  and  improved  them.  The  legislation  thus  adopt-ed  for 
the  benefit  of  settlers  was  not  intended  to  deprive  Congress  of  the  power  to  muko  any 
other  disposition  of  the  lands  before  Lhey  are  offered  for  sale,  or  to  appropriate  them 
to  any  public  use. 

When  a  right  has  vested,  it  relates  back  to  the  initial  act  and  cuts 
oif  all  intervening  claims;  but,  if  the  government  disposes  of  the  land 
before  the  right  has  vested,  the  initial  act  is  unavailing  for  any  purpose. 
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The  admission  of  Washiugton  as  a  State  in  the  Union  has  all  the  force 
and  efiect  of  an  absolute  grant  of  Congress,  and,  therefore,  having  ac- 
quired absolute  title  to  the  lands  in  controversy  by  virtue  of  her  inherent 
sovereignty,  prior  to  the  vesting  of  any  right  in  the  locators,  the  rights 
of  the  State  are  superior  to  those  of  the  applicant,  even  if  it  be  conceded 
that  the  lauds  in  dispute  were  at  the  date  of  location  subject  to  disposal 
by  the  general  government  as  public  lands  of  the  United  States. 

The  decision  of  your  office  is  reversed,  and  the  location  allowed  for 
the  land  in  controversy  will  be  canceled. 


FINAL  PROOF  PBOCEEDLNGS— INDEFINITE  NOTICB. 

Alice  Summeefield. 

Where  final  proof  is  sabmitted  on  indefinite  notice,  it  may  be  accepted,  in  the  ab- 
sence of  protest,  after  new  notice  given  in  dne  form. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March 

28, 1890. 

I  have  before  me  the  appeal  of  Alice  Summerfield  (now  Baird)  from 
your  office  decision  of  December  22, 1887,  wherein  you  require  new  no- 
tice and  new  proof  in  pre-emption  cash  entry  No.  6801,  NE.  J  Sec.  30, 
T.  Ill  K,  11.  77  W.,  Huron,  Dakota. 

In  this  case  claimant  filed  declaratory  statement  on  May  21, 1883, 
alleging  settlement  May  19, 1883. 

On  October  31,  1883,  notice  was  duly  issued,  and  published  for  the 
requisite  legal  period  ^*  that  said  proof  will  be  made  before  a  clerk  of  a 
court  of  record  in  and  for  Hughes  county  at  Pierre,  Dakota  Territory, 
Wednesday  January  9,  1884."  Also  giving  name  of  claimant,  number 
of  declaratory  statement,  description  of  land,  and  the  names  of  the 
proof  witnesses. 

In  pursuance  of  the  notice,  claimant  duly  appeared  before  L.  B.  Al- 
bright, clerk  of  district  court,  Hughes  county,  Dakota,  on  the  day  ad- 
vertised, namely  January  9, 1884,  with  two  of  the  witnesses  named  in 
the  notice,  and  the  proof  was  duly  taken. 

On  January  11, 1884,  claimant  paid  in  full  for  the  land,  and  on  same 
day  received  final  certificate.  On  October  9, 1885,  the  cash  entry  was 
marked  '^approved,"  by  examining  clerk  in  the  general  land  office. 

I  find  no  other  action  taken  on  the  case  until  your  said  office  letter 
of  December  22, 1887,  wherein  you  require  "  new  notice  and  new  proof," 
and  from  which  requirements  claimant  appeals. 

In  this  case  the  notice  to  take  final  proof  did  not  state  definitely 
where  the  proof  would  be  taken,  only  stating  that  same  would  be  taken 
"  before  a  clerk  of  court  of  record  in  and  for  Hughes  county,  at  Pierre, 
D.  T."  Nor  is  it  seen  that  any  laches  were  committed  by  claimant. 
The  publication  was  the  same  as  required   in  homestead  cases.    (Rule 
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66,  circular  March  20, 1883, 1  L.  D.,  656.)    And  Rule  31  of  said  circular 

requires  the  settler  ^^  to  file  with  the  register a  written 

notice  in  the  prescribed  form,"  and  also  requires  the  register  to  publish 
said  notice.  Enle  57  of  said  circular  says:  ^'The  final  affidavit  (in  pre- 
emption cases)  must  be  made  before  the  register  or  receiver  or  before 
the  clerk  of  a  court  of  record  in  the  county  and  State  or  Territory  where 
the  land  is  situated. " 

It  will  thus  be  seen  that  the  fault  was  really  in  the  register,  who 
issued  the  defective  notice.  The  real  purpose  of  giving  notice  of  inten- 
tion to  make  final  proof,  and  the  published  notice  of  the  register  in 
pursuance  thereof,  is  to  advise  the  public  of  such  proceeding,  and  thus 
to  enable  any  adverse  claimant,  or  any  agent  of  the  government,  to  in- 
terpose valid  grounds  against  the  entry.  The  name  of  the  entryman, 
the  description  of  the  land,  the  names  of  the  proof  witnesses,  the  exact 
time  and  place  where  the  proof  will  be  taken,  and  the  person  definitely 
and  explicitly  named  before  whom  the  proof  will  be  taken — all  this 
should  be  in  the  published  notice,  to  enable  the  public  to  interpose 
valid  objections  to  the  final  proof.  "  Where  final  proof  is  to  be  made 
before  any  person  other  than  the  local  officers,  the  notice  should  de- 
scribe that  person  definitely  and  explicitly."    Jacob  Semer  (6  L.  D.,  345) 

It  will  thus  be  seen  th^tt  the  notice  as  published  in  this  case,  ^'  that 
said  proof  will  be  made  before  a  clerk  of  a  court  of  record,"  did  not 
meet  the  rule  as  announced  above,  the  wisdom  and  purpose  of  which 
is  apparent. 

The  proof  submitted  shows,  from  the  entry  to  date  of  final  proof 
(about  seven  months),  claimant's  residence  was  continuous  on  the  laud. 
She  had  broken  and  cultivated  ten  acres,  and  built  a  frame  house,  ten  by 
twelve  feet.  At  the  time  of  the  entry  there  were  no  improvements  what- 
ever on  the  land,  and  I  can  not  concur  in  your  said  office  decision  that 
the  proofs  submitted  are  ^^  not  conclusive  as  to  claimant's  good  faith." 

The  claimant  will  be  required  to  give  new  notice  of  her  intention  to 
submit  final  proof,  and,  if  upon  the  day  advertised  for  final  proof  no 
protest  or  objection  is  filed,  then  the  proof  hitherto  made  may  be  ac- 
cepted as  final.    The  decision  of  your  office  modified. 


TIMBER  CULTURE  CONTEST— PL  ANTING. 

GREOO  V.  Hallock. 

A  contest  against  a  timber  cultnre  entry  must  fail,  where,  prior  to  the  initiation 
thereof,  the  entryman  has  not  only  commenced  to  cure  the  default  bat  has  also 
made  due  provision  for  subsequent  compliance  with  law. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March 

28,  1890. 

On  January  25,  1883,  Orange  Uallock  made  timber  culture  entry  for 
the  SE.4  Sec.  35,  T.  31,  R.  16  W.,  ITiobrara  land  district,  Nebraska. 
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On  February  2,  188G,  Niles  W.Gregg  initiated  a  contest  against  said 
entry  alleging  a  failure  to  comply  with  the  requirements  of  the  law  as 
to  planting  trees,  seeds  or  cuttings  during  the  third  year  after  entry, 
and  that  the  said  failure  existed  at  the  time  of  said  contest  The  local 
officers  ordered  a  hearing  which  was  duly  had  before  them,  and  on  June 
11, 1886,  they  found  in  favor  of  claimant  and  recommended  that  the 
contest  be  dismissed. 

On  December  31, 1886,  contestant  appealed,  and  on  October  13, 1888, 
your  office  found  from  the  evidence  that  there  were  not  more  than  two 
and  a  half  acres  planted  to  tree  seeds  at  the  time  of  the  initiation  of  the 
contest,  '^  but  at  the  time  of  the  hearing  claimant  had  ten  acres 
planted  to  trees,"  thereby  showing  his  good  faith,  and  directed  that — 

Claimant  will  therefore  bereqaired  within  thirty  days  after  due  notice  of  this  de- 
cision to  amend  his  entry  and  relinquish  eighty  acrep  thereof,  said  entry  to  remain 
intact  as  to  the  remaining  eighty  acres,  and  to  include  the  land  planted  to  trees.  On 
his  failure  to  file  such  relinquishment  within  the  time  specified,  his  entry  will  be  can- 
celed. 

From  this  decision  each  party  filed  an  appeal. 

B.  A.  Jones  was  the  first  witness  examined  on  the  part  of  contestant 
and  he  testified  that  he  knew  the  tract  in  dispute  and  resided  on  the 
adjoining  tract;  that  between  January  26, 1885,  and  January  27, 1886, 
there  was  a  row  furrowed  out  around  three  sides  of  the  claim  and  tree 

■ 

seed  dropped  in  and  covered  over  with  a  hoe ;  he  crossed  over  said 
timber  culture  claim  once  every  day  in  the  spring  and  sometimes  twice 
a  day  in  the  summer ;  that  the  seeds  were  planted  in  the  spring  of  1885, 
on  the  north,  east  and  south  sides,  but  none  were  growing  there  at  the 
time  this  contest  was  initiated. 

On  his  cross-examination  witness  testified  that  he  saw  the  furrows  on 
the  north  side  opened  and  the  tree  seeds  dropped  in,  and  he  afterwards 
saw  them  covered  up ;  he  thought  there  was  five  or  six  acres  of  culti- 
vated land  in  the  strip  where  the  tree  seeds  were  planted,  but  he  could 
not  tell  how  much  breaking  there  was  on  the  claim  in  the  spring  of 
1885  'y  he  believed  there  was  about  sixty  a  cres  altogether;  there  was  a 
fire  guard  around  three  sides  of  the  tract  ;  the  breaking  was  done  on 
the  south  side  joining  the  fire  guard. 

O.  A.  Manville,  0.  B.  Johnson,  and  the  contest  ant  were  each  sworn 
as  witnesses  against  the  entry,  but  their  testimony  does  not  materially 
strengthen  the  testimony  given  by  Jones. 

John  Botts,  Charles  Jaques  and  claimant  were  sworn  and  testified 
in  support  of  the  entry  and  from  their  testimony  it  is  shown  that  in  the 
spring  of  the  year  1883,  claimant  broke  about  six  acres  on  the  north, 
east  and  south  sides  of  the  tract  covered  by  his  entry,  and  in  the  spring 
of  1884,  said  first  breaking  was  cultivated  and  sowed  to  oats  and  five 
additional  acres  broken,  and  a  portion  of  it  was  sowed  to  sod  corn ; 
after  the  oats  were  harvested  the  stubble  was  plowed  that  fall ;  and  in 
the  spring  of  1885,  claimant  had  said  first  breaking  cultivated  and  four 
rows  of  ash  and  box-elder  tree  seeds  planted  therein ;  one  of  said  rows 
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being  on  the  south  side,  one  on  the  east  side  and  two  rows  on  the  north 
side  of  said  claim;  each  row  was  about  one  hundred  and  sixty  rods  in 
length ;  the  two  rows  on  the  north  side  were  about  eight  feet  apart : 
beans  were  also  planted  on  said  six  acres  but  not  in  the  tree  rows. 
Claimant  raised  a  crop  of  corn  on  the  second  five  acres,  and  broke 
twenty-five  additional  acres  on  said  tract  in  1885. 

Claimant  swpre  that  he  planted  enough  of  tree  seeds  in  the  four  rows 
to  plant  thirty  acres  in  the  manner  required  by  law ;  that  his  object  in 
doing  so  was  to  raise  enough  of  young  trees  to  plant  in  the  second  five 
acres,  and  to  have  enough  to  fill  in  with ;  that  the  tree  seeds  were  in 
good  condition  and  were  properly  planted,  but  that  they  failed  to  ger- 
minate or  grow,  owing  to  two  months  of  very  dry  weather  that  visited 
that  vicinity  after  the  seeds  were  planted. 

Claimant  also  testified. 

In  the  fall  of  1885,  after  I  saw  there  were  no  trees  coming  up  from  the  seed  I  planted 
in  the  spring,  I  contracted  for  forty-five  thousand  cottonwood  trees  to  plant    .    .    . 

•  and  paid  for  over  half  of  them  at  that  time.    I  got  the  trees  this  spring  and  planted 

•  •    .     .    over  ten  acres  with  trees  and  cuttings. 

It  seems  from  this  testimony  that  the  entryman  did  during  the  third 
year  of  his  entry  actually  plant  tree  seeds  upon  the  five  acres  of  the 
land.  This  planting  may  not  have  been  done  in  the  best  manner,  but 
prior  to  the  initiation  of  this  contest  the  entryman  had  in  buying  young 
trees  not  only  taken  the  steps  to  cure  whatever  default  may  have  ex- 
isted, but  also  to  enable  him  to  fully  comply  with  the  requirements  for 
the  next  year's  planting.  I  am  of  the  opinion  that  under  these  circum- 
stances this  entry  should  be  allowed  to  stand  subject  to  future  com- 
pliance with  the  requirements  of  law,  and  that  the  contest  should  be 
dismissed. 

The  decision  of  your  office  is  accordingly  modified. 


STATUTORY  DEDICATION— PORTERFIBLD  SCRIP. 

Gamble  v.  Sault  Ste.  Marie. 

The  proceedings  under  the  act  of  September  26,  1850,  and  in  conformity  therewith, 
constitute  a  statutory  dedication  to  the  village  of  Sault  Ste.  Marie  of  the  tract  set 
apart  for  cemetery  purposes,  whereby  the  title  passed  from  the  United  States, 
and,  upon  the  incorporation  of  the  village,  vested  in  the  municipal  authorities 
thereof  in  trust  for  the  purposes  of  the  dedication. 

By  snch  dedication  the  government  parted  with  the  title  to  said  tract,  and  all  con- 
trol thereof,  and  said  land  was  not  thereafter  ''  public  lands  of  the  United  States, 
not  otherwise  appropriated  "  and  subject  to  the  location  of  Porterfield  scrip. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March  31, 

1890. 

On  April  21, 1887,  George  H.  Gamble  made  application  at  the  Mar- 
qnette  land  office,  in  the  State  of  Michigan,  to  locate  Porterfield  scrip, 
which,  by  virtue  of  the  act  of  April  11,  1860  (12  Stat.,  836),  authorized 
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the  entry  of  forty  acres  or  less  of  any  of  the  surveyed  public  lands  ot 
the  United  States,  not  otherwise  appropriated,  "  where  the  minimum 
price  of  the  same  shall  not  exceed  the  sum  of  one  dollar  and  twenty- 
fivs  cents  per  acre,"  upon  two  and  eighty-four  one-hundredths  acres  of 
land  situated  in  the  village  of  Sault  Ste.  Marie,  in  said  State,  designated 
as  *^  cl.  135,"  and  '^  village  cemetery,"  on  the  official  plat  of  said  village, 
hereinafter  more  particularly  referred  to. 

The  local  officers  rejected  the  application  of  Gamble,  ^'  for  the  reason 
that  the  land  applied  for  is  not  subject  to  entry,  the  same  being  desig- 
nated and  recognized  as  private  claim  No.  135,  and  a  public  cemetery 
in  the  village  of  Sault  Ste.  Marie." 

From  this  finding  Gamble  appealed.  Your  office,  however  oik  July 
27, 1888,  affirmed  the  action  of  the  local  officers,  and  the  case  is  now 
here  on  Gamble's  appeal  from  your  office  decision. 

The  small  tract  of  land  in  controversy  originally  came  into  the  pos- 
session of  the  United  States  along  with  and  as  a  part  of  the  public 
domain  acquired  under  the  cession  of  the  great  northwest  territory  in 
1787.  The  Indian  title  thereto  was  extinguished  in  1820.  (Treaty,  June 
16, 1820,  7  Stat.,  206.)  The  tract  lay  in  the  immediate  vicinity  of  the 
Bapids  of  St.  Mary's  river,  and  constituted,  in  part,  what  was  for  many 
years  the  site  of  a  French  trading  post. 

In  1822  the  government  established,  substantially  on  the  same  site, 
a  military  post,  known  as  "  Fort  Brady."  This  fort  soon  brought 
around  it  a  small  settlement,  which  was  known  as  the  '^  Sault  Ste.  Marie," 
which,  in  the  course  of  time,  grew  into  an  extensive  village,  known  as  the 
village  of  Sault  Ste.  Marie. 

Under  this  condition  of  things  it  became  necessary,  in  order  that  the 
rights  and  interests  of  all  concerned  might  be  justly  determined  and 
protected,  that  some  special  action  should  be  taken  by  Congress  rela- 
tive to  the  disposition  of  the  government  lands  settled  upon,  improved 
and  occupied  by  the  inhabitants  of  the  village.  To  meet  the  apparent 
exigency  of  the  situation,  the  act  of  September  26, 1850  (9  Stat.,  469), 
was  passed. 

The  first  section  of  this  act  authorized  the  register  and  receiver  of  the 
local  land  office  to  examine  and  report  upon  claim's  to  lots  at  the  Sault 
Ste.  Marie,  according  to  the  provisions  thereinafter  contained,  and  pur- 
suant to  instructions  to  be  given  by  the  Commissioner  of  the  General 
Land  Office. 

Section  two  provided,  that  there  should  be  furnished  by  said  Com- 
missioner a  map  on  a  large  scale  of  the  lines  of  the  public  surveys  at 
the  Sault  Ste.  Marie,  upon  which  there  should  be  designated  by  the 
proper  military  officer,  under  the  direction  of  the  Secretary  of  War,  on 
the  application  of  the  register  and  receiver, 

the  position  and  the  extent  of  lots  necessary  for  military  parposes,  as  also  the  posi- 
tion and  the  extent  of  any  other  lot  or  lots,  which  may  be  required  for  other  pnblio 
purposes,  and  also  the  position  and  extent  of  the  Indian  agency  tract,  and  the  Indian 
reserve. 
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Sections  three,  four,  five  and  six  provided  for  the  presentation  of  all 
bona  fide  claims  to  lots  in  said  village,  by  the  settlers  thereon  or  occu- 
pants thereof,  and  for  the  adjudication  and  classification  of  all  such 
claims  by  the  register  and  receiver,  and  that  the  number  and  location 
of  each  claim,  and  the  name  of  the  claimant,  should  be  designated  by 
said  officers,  upon  the  map  to  be  furnished  as  provided  in  the  second 
section  of  the  act,  together  with  the  estimated  actual  value  of  each  claim 
and  the  assessment  thereon  of  the  sum  which,  in  their  judgment,  should 
be  paid  for  the  same  to  the  government. 

By  section  seven,  it  was  provided  that,  upon  the  completion  by  the 
local  officers  of  the  work  required  of  them  under  the  preceding  sections, 
the  surveyor-general  of  the  State,  on  being  notified  thereof,  should  dis- 
patch a  skillful  deputy  to  the  Sault  Ste.  Marie,  who  should  proceed  forth- 
with to  lay  off  and  survey  the  village 

into  town  lots,  streets,  avenues,  public  squares,  out-lots,  having  regard  to  the  lots 
and  streets  already  actually  surveyed,  existing  ur  established,  and  having  regard  also 
to  the  existing  limits  and  extent  of  the  lots,  and  to  the  existing  limits  and  extent  of 
the  lots  covered  by  the  claims  which  shall  have  been  adjudicated  by  the  register  and 
receiver. 

It  was  further  provided,  that,  after  the  completion  of  such  survey, 
said  deputy  should — 

prepare  a  plat  exhibiting,  in  connection  with  the  lines  of  the  public  surveys,  the 
ext«rior  lines  of  the  whole  village,  also  the  8<iuares,  individual  lots,  and  the  public 
lots,  and  also  the  out-lots,  designating  the  lots  reserved  for  military  or  other  public 
purposes,  according  to  the  extent  and  limits  of  the  same  as  fixed  by  the  proper  mili- 
tary officers,  pursuant  to  the  requirements  of  the  second  section  of  this  act,  and  spec- 
ifying the  name  of  each  claimant  of  the  individual  lot,  and  whether  confirmed  or  re- 
jected, the  sum  assessed  by  the  register  and  receiver  as  a  payment,  which  should  be 
made  in  each  case  by  the  party,  and  also  designating  the  vacant  in-lots  and  out-lots, 

subdividing  the  former  into  lots  not  exceeding  one  quarter  of  an  acre 
each,  and  the  latter  into  lots  not  exceeding  two  acres  each  ^  that  it 
should  be  the  duty  of  said  deputy  to  specify,  on  the  survey  of  each 
vacant  lot,  its  "  actual  present  estimated  value,^  according  to  the  best 
information  he  could  obtain ;  that  he  should  submit  his  plat  of  the  actual 
surveys  to  the  register  and  receiver,  who,  if  they  found  it  to  be  in  ac- 
cordance with  their  adjudications,  were  required  to  append  thereto  their 
certificate  to  that  effect ;  and,  thereupon,  the  deputy  was  directed  to 
transmit  said  plat,  with  his  field-notes,  to  the  surveyor-general  of  the 
State,  for  his  examination  and  approval. 

By  section  eight  it  was  made  the  duty  of  the  surveyor-general,  upon 
the  approval  of  the  work  of  his  deputy,  to  return  the  latter's  plat  to  the 
register  and  receiver,  who  were  required  thereupon  to  transmit  the  same 
with  other  papers  and  the  record  of  all  testimony  submitted,  to  the 
Commissioner  of  the  General  Land  Office,  who  was  given  power  either 
to  affirm,  modify,  or  reverse  the  findings  of  the  local  officers;  and  it  was 
further  provided  that  his  action  in  every  case  should  "  be  final  and 
binding  upon  the  parties  and  thegoverument|"  and  that  upon  payment 
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being  made,  etc.,  for  the  lots,  the  claims  to  which  might  be  finally  con- 
firmed, patents  should  issue  therefor. 

Section  nine  provided  for  the  sale  of  all  vacant  lots,  or  lots  the  claim 
to  which  might  be  rejected,  and  for  the  issue  of  patents  to  the  purchas- 
ers thereof. 

By  section  ten  it  was  made  the  duty  of  the  proper  accounting  officers 
of  the  Treasury,  after  all  the  claims  should  have  been  a^udicated,  sur- 
veyed, and  the  vacant  lots  sold,  to  ascertain  the  net  amount  of  sales, 
after  deducting  all  expenses  incident  to  the  execution  of  the  act,  which 
amount,  it  was  provided,  should  be  paid  over  by  the  Secretary  of  the 
Treasury  to  the  trustees,  or  other  constituted  authorities  of  Sanlt  Ste. 
Marie,  to  be  expended  by  them  in  the  improvement  of  the  streets  and 
erection  of  public  buildings. 

The  record  shows  that  in  ITovember,  1852,  the  surveyor-general  of  the 
State,  having  been  officially  notified  by  the  register  and  receiver  that 
they  had  completed  their  adjudications  under  the  provisions  of  the  act, 
dispatched  Deputy- Surveyor  William  Edmons  to  the  village,  with  au- 
thority to  make  the  survey  required  by  section  seven.  The  survey  and 
plat  were  made  by  Edmons,  approved  by  the  surveyor-general,  and,  in 
July,  1863,  were  transmitted  by  the  register  arid  receiver,  together  with 
a  joint  report  of  their  action  in  the  premises,  the  testimony  taken,  and 
other  papers,  to  the  Commissioner  of  the  General  Land  Office,  for  his 
action  thereon. 

In  their  joint  report,  which  gives  an  elaborate  account  of  their  actions, 
the  register  and  receiver  say,  under  the  head  of  '^  Reservations,'*  that, 

In  accordance  with  the  second  section  of  said  act,  (meaning  the  act  of  Septem. 
her  26, 1850),  and  the  instruGtions,  the  military  reservation  of  Fort  Brady,    .... 
the  Indian  reserve,  and  Indian  agency  reserve,  and  the  Ste.  Marie  Canal  reservation 

of  four  hundred  feet  in  width have  been  designated  on  the 

plat  of  the  public  survey  of  said  viUage and  our  adjudications  have 

been  confined  strictly  to  claims  outside  of  said  reservations,  and  in  no  instance  have 
we  confirmed  claims,  or  any  portion  of  the  same  within  said  reservations. 

Under  the  head  of  *'  Streets  and  Public  Squares,''  they  further  say : 

We  have  not  felt  authorized  to  lay  out  new,  or  widen  old  streets,  or  change  the 
course  of  old  and  established  streets,  where  they  have  materially  conflicted  with  pri- 
vate claims;  but,  outside  of  the  principal  business  portion  of  the  village,  several 
streets  of  usual  width  have  been  located  and  surveyed,  as  will  appear  from  and  on  the 
plat  of  the  village,  and  which  will  be  an  advantage  both  to  the  appearance  and  in- 
terests of  the  village,  as  well  as  to  the  out  and  in  lots,  to  be  sold  for  the  benefit  of 
the  town.  One  public  square  of  respectable  size  has  been  reserved,  and  one  public 
burying  ground,  the  location  and  extent  of  which  will  be  seen  on  the  plat. 

In  July,  1864,  the  Commissioner  rejected  the  survey  made  by  Ed- 
mons, because  of  certain  inaccuracies  therein,  not  material  to  the  issue 
here  involved,  and  instructed  the  surveyor-general  to  cause  a  new  sur- 
vey to  be  made.  The  new  survey  was  accordingly  made  by  Deputy 
Thomas  Whelpley,  and  a  new  plat  was  prepared  by  him  in  conformity 
therewith.  To  this  plat  the  register  and  receiver,  on  May  31, 1855,  at- 
tached their  certificate,  to  the  effect  that  the  same  had  been  made  under 
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their  directions  and  in  conformity  with  their  adjudications.  On  Sep- 
tember 4,  1855,  Ibe  plat  and  survey  were  approved  by  the  surveyor- 
general,  as  shown  by  his  certificate  attached  to  the  plat.  Upon  receipt 
thereof  by  the  Commissioner,  they  were  accepted  aud  approved,  and 
the  plat  thus  made  became  and  now  remains  the  official  plat  of  the  vil- 
lage, under  said  act  of  1850. 

Od  this  plat  there  is  designated,  the  location  and  extent  of  the  mili- 
tary reservation,  the  Indian  reservation,  the  Indian  agency  reservation, 
and  the  Ste.  Marie  canal  reservation,  as  originally  ^^  fixed  by  the  proper 
military  officers,  pursuant  to  the  requirement  of  the  second  section  of 
the  act."  The  plat  also  shows  the  location  and  extent  of  the  two  lots 
reserved  by  the  register  and  receiver,  as  stated  in  their  said  report,  one 
being  designated  as  a  "  public  square,"  and  the  other  as  the  *'  village 
cemetery,"  the  latter  of  which  is  also  marked  on  the  plat  as  '<  Gl.  135," 
and  as  containing  two  and  eighty-four  one-hundredths  acres  of  land. 
This  is  the  lot  which  forms  the  subject  of  this  controversy.  It  had  been 
used  as  a  public  cemetery  by  the  inhabitants  of  the  village,  for  twenty 
years,  or  more,  prior  to  the  date  of  the  survey,  under  the  act  of  1850, 
and  was  at  that  date  still  being  so  used.  It  was,  furthermore,  the  only 
burial  place  at  or  near  the  village  of  Sault  Ste.  Marie,  except  that  set 
apart  for,  and  used  exclusively  by,  the  military  post. 

It  further  appears  that  on  January  24,  1853,  an  application  was  filed 
with  the  register  and  receiver,  on  behalf  of  the  township  of  Sault  Ste. 
Marie,  by  one  Stephen  E.  Wood,  supervisor  of  said  township,  asserting 
a  claim  to  said  lot  as  a  public  cemetery.  The  application  was  twice  con- 
sidered by  the  register  and  receiver,  who  decided,  substantially,  that 
there  was  no  authority  under  the  act  of  1850  for  the  confirmation  of 
such  a  claim,  and  the  same  was  practically  rejected  by  them.  In  their 
findings  they  said,  however,  that  '^  the  claim  is  an  equitable  and  just 
one;"  that  the  ^Hract  had  been  used  a  long  time  as  a  public  burying 

ground,  and  is  yet  so  used ; that  it  is  the  only  public 

burying  ground  in  the  village  of  Sault  Ste.  Marie ; "  and  they  recom- 
mended, In  effect,  that  the  lot  be  confirmed  to  the  village,  as  set  apart 
and  laid  down  on.  the  plat  and  public  survey  thereof. 

It  does  not  appear  that  this  claim  was  ever  officially  acted  upon  by 
the  Commissioner  of  the  General  Land  Office,  or  that  there  was  ever 
any  action  upon  the  recommendation  of  the  register  and  receiver,  in 
respect  thereto,  further  than  the  acceptance  and  approval,  as  aforesaid, 
of  the  survey  and  plat  of  the  village. 

After  such  survey  and  plat  had  been  thus  accepted,  the  approved 
claims,  the  vacant  in  and  out  lots,  and  rejected  claims,  with  a  few  iso- 
lated exceptions,  were  disposed  of  in  accordance  with  the  provisions  of 
said  act  of  1850,  and  with  reference  to  the  streets,  avenues,  public 
square,  and  village  cemetery,  as  laid  down  and  designated  on  the  plat. 

The  cemetery  continued  to  be  used,  as  such;  by  the  inhabitants  of  the 
village;  for  many  years  thereafter. 


380  DECISIONS   RELATING   TO    THE    PUBLIC   LANDS. 

In  1874  the  village  became  incorporated  under  the  State  laws  of  Mich- 
igan, and,  thereupon,  a  president,  and  board  of  trustees,  qr  village  coaii- 
cil,  were  elected.  The  northern  portion  of  the  cemetery  had  been  in- 
closed and  was  at  that  time  crowded  with  bodies.  The  village  was 
growing  rapidly,  and  it  soon  became  apparent  that  another  and  larger 
place  would  have  to  be  secured  for  the  burial  of  its  dead,  in  order  to 
meet  the  reasonably  expected  demands  of  the  future  in  that  regard. 
An  agreement  was  therefore  made  between  the  village  council  and  one 
Thomas  fiyan,  by  which  the  southern  or  uniuclosed  portion  of  the 
cemetery,  which  lay  immediately  west  of  Ashman  street  and  north  of 
Spruce  street,  according  to  the  plat  of  said  village,  was  exchanged  for 
a  tract  of  five  acres  of  land  to  be  used  for  cemetery  purposes,  lying  on 
a  bluff  south  of  the  village.  Deeds  were  made  by  the  parties,  respect- 
ively, for  the  tracts  thus  exchanged.  Eyan  afterwards  subdivided  the 
portion  of  the  cemetery  thus  acquired  by  him  (in  which  but  few,  if  any, 
bodies  had  been  buried)  into  village  lots,  and  sold  the  same  to  private 
parties,  who  have  erected  valuable  residences  and  other  buildings 
thereon.  The  inclosed  portion  of  the  cemetery  continued  to  be  used  for 
burial  purposes  until  the  year  1883.  ^ 

It  further  appears  that  in  November,  1883,  the  council  of  the  village, 
in  response  to  the  petition  of  over  one  hundred  and  fifty  of  its  citizens, 
setting  forth  that  the  old  cemetery  was  an  injury  to  the  growth  of  the 
town  and  endangered  the  health  of  the  inhabitants  thereof,  passed  a 
resolution,  instructing  the  village  attorney  to  institute  proceedings  in 
the  courts  of  the  State  to  cause  the  same  to  be  vacated.  Proceedings 
were  accordingly  instituted  in  the  circuit  court  of  Chippewa  county, 
which,  in  1884,  resulted  in  a  decree  of  said  court  ordering  <^  that  said 
cemetery  be  vacated  in  whole  as  a  place  of  burial."  This  decretal 
order  did  not,  however,  embrace  that  portion  of  the  original  cemetery 
lot,  which  had  been  previously  conveyed  to  Byan,  as  hereinbefore  men- 
tioned, but  covered  all  the  residue  of  such  original  lot  by  specific 
description.  • 

The  use  of  the  lot  as  a  cemetery  was  thereupon  given  up  by  the  in- 
habitants of  the  village,  and  the  bodies  theretofore  buried  therein,  ex- 
cept in  a  few  instances  where  the  omission  was  due,  perhaps,  to  want 
of  proper  search,  were  removed  to  the  new  cemetery  purchased  from 
said  Kyan. 

At  this  time  the  village  had  grown  to  be  a  city  of  considerable  size, 
and  in  the  years  1885  and  1886,  after  the  removal  of  the  bodies  from 
the  old  cemetery  lot,  there  was  erected  thereon  a  new  city  hall,  at  a 
cost  of  $10,000,  and,  subsequently,  an  engine  and  hose  house,  at  a  cost 
of  $2,500.  Valuable  improvements  had  also  been  erected  on  the  part 
sold  to  Eyan,  as  already  stated,  and  it  is  shown,  by  several  affidavits 
on  file  in  the  record,  dated  February  2, 1888,  that  at  that  date  the  whoje  • 
premises  in  controversy,  including  the  improvements,  were  worth  aboat 
$100,000.    This,  according  to  the  record,  was  practically  the  condition 
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of  the  tracty  except  that  the  engine  and  hose  house,  probably,  had  not 
yet  been  built,  when,  in  April,  1887,  Gamble  made  his  application  to 
locate  Porterfleld  scrip  thereon. 

It  is  proper  further  to  state  that  at  a  meeting  of  the  township  board 
of  the  township  of  Sault  Ste.  Marie,  held  on  .March  9,  1887,  certain 
resolutions  were  adopted  by  said  board,  which  amounted,  in  effect,  to 
an  assertion  of  right  in  the  public  generally  of  said  township  to  the  use 
of  the  premises  in  question  as  a  place  of  burial,  and  a  protest  against 
the  diversion  thereof  to  other  uses.  A  copy  of  these  resolutions  is  on 
:file  in  the  papers  of  the  case. 

These  are  the  facts  presented  by  the  record,  and,  substantially,  as  set 
forth  in  the  decision  appealed  from.  In  that  decision  it  was  held,  in 
effect,  (1)  that  the  proceedings  under  the  act  of  September  26,  1850, 
relative  to  the  survey  and  plat  of  the  village,  the  approval  thereof  by 
the  Commissioner,  and  the  subsequent  sale  of  village  lots  in  accord- 
ance th<n'ewith,  and  with  reference  to  the  streets,  avenues,  public  square, 
and  village  cemetery  thereon  designated,  amounted  to  an  irrevocable 
dedication  of  the  premises  in  question  to  the  village  of  Sault  Ste.  Marie 
for  cemetery  purposes,  whereby  the  jurisdiction  over  the  same,  the  title 
thereto,  and  the  right  of  possession  and  control  thereof,  passed  from 
the  United  States  and  became  vested  in  the  village,  upon  its  subsequent 
incorporation  as  a  body  politic,  in  trust  for  the  purposes  intended  by 
the  dedication ;  (2)  that  the  subsequent  act  of  the  village  authorities 
in  causing  the  cemetery  to  be  vacated,  did  not  constitute  an  abandon- 
ment on  the  part  of  the  beneficiaries  of  the  trust ;  (3)  that,  if  an  aban- 
donment were  clearly  and  properly  shown,  it  could  not  work  a  reversion 
of  the  tract  to  the  government ;  (4)  that  even  if  a  reversion  could,  in 
any  event,  result  from  abandonment,  it  would  require  a  declaration  of 
forfeiture  by  the  government  to  make  it  effective,  and  (5)  that  even  if 
a  forfeiture  based  upon  abandonment  were  declared,  it  would  be  inef- 
fectual as  such  in  this  case,  for  the  reason  that  by  the  dedication  the 
comx)lete  title  to  the  premises  passed  from  the  United  States,  and  from 
their  control  forever  thereafter,  for  any  purpose  whatever. 

The  errors  assigned  by  Gamble  in  his  appeal  are  very  numerous,  and 
need  not  be  here  set  forth  in  detail.  It  is  sufficient  to  say  that  they 
amount,  in  substance,  (1)  to  a  denial  of  the  correctness  of  the  several 
holdings  of  the  Commissioner,  and  (2)  to  a  contention  that  the  proceed- 
ings under  the  act  of  1850  constituted  simplj-  a  reservation  of  the  tract 
in  question  by  the  United  States  to  a  particular  easement  or  use,  the 
fee  remaining  in  the  United  States ;  that  the  acts  of  the  village  authori- 
ties in  causing  the  vacation  of  the  cemetery  and  the  removal  of  the 
bodies  therefrom  amounted  to  an  abandonment  of  such  easement  or  use 
by  the  beneficiaries,  and  that  thereupon  the  tract,  unencumbered  by  any 
reservation,  fell  back  into  the  public  domain  and  became  subject  to  dis- 
posal under  the  general  land  laws,  and  was,  therefore,  at  the  date  of 
Gamble's  application,  public  land,  subject  to  location  with  Porterfield 
scrip. 
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The  case  has  been  argaed  at  great  length  by  counsel,  both  for  the 
appellant,  Gamble,  and  for  the  village;  as  appellee. 

It  is  most  earnestly  contended  by  appellant's  counsel,  in  his  printed 
brief,  that  no  dedication  of  the  tract  in  controversy  ever  existed ;  that 
the  same  was  simply  reserved  by  the  government  to  A  particular  speci- 
fied easement  or  use ;  and  that  such  easement  or  use  has  been  volun- 
tarily surrendered  and  extinguished,  leaving  the  government  the  full 
owner  of  the  tract,  free  of  all  charges  whatsoever.  As  opposed  to  this 
contention  it  is  argued  with  equal  earnestness,  by  counsel  for  the 
village,  that  the  decision  appealed  from  is  substantially  correct  and 
should  be  affirmed. 

A  dedication  is  the  act  of  devoting  or  giving  property  for  some  proper 
object,  and  in  such  manner  as  to  conclude  the  owner.  Hunter  v.  Trus- 
tees of  Sandy  Hill  (6  Hill,  N.  Y.,  407). 

It  is  well  settled  that  a  dedication  may  be  made  by  the  United  States, 
as  well  as  by  a  private  individual.  In  the  case  of  the  United  States  v. 
Illinois  Central  Eailroad  Company  (2  Bissell's  Reports,  174),  it  was  held 
that  the  making  and  recording  by  a  proper  government  agent  of  a  plat 
of  land  belonging  to  the  United  States,  a  portion  of  which  was  desig- 
nated on  the  plat  as  ^^  Public  ground  forever  to  remain  vacant  of  public 
buildings,"  constituted  a  dedication  by  the  government  of  the  portion 
thus  designated  to  public  use  of  the  kind  indicated.  In  the  case  of 
Dubuque  v.  Maloney,  (9  la.  451)  it  was  held  that  the  general  govern- 
ment— 

by  laying  off  the  land  on  which  the  city  of  Dnbuque  is  sitnated,  into  lots,  streetSi 
avennes,  public  squares  and  out- lots,  as  represented  upon  the  plat  returned  to  the 
General  Land  Office,  and  by  the  sale  of  the  lots  to  the  occupants  thereof,  and  to  other 
purchasers,  the  streets  of  the  town  of  Dubuque  were  dedicated  to  public  uses,  iu 
such  sense  that  the  general  government,  as  the  proprietor,  was  forever  concluded 
from  exercising  any  authority  or  setting  up  any  title  to  the  same. 

It  is  not  necessary,  therefore,  that  the  owner  or  dedicator  should  be 
a  private  person.  A  dedication  may  be  made  by,  or  presumed  against, 
a  corporate  body,  or  the  sovereign,  and,  in  fact,  in  all  cases  where  the 
state  of  the  property  is  such  that  a  dedication  of  the  soil  is  possible. 
(22  Greenleaf  on  Evidence,  Sec.  662  ;  Village  of  Mankato  v.  Willard, 
(97  Am.  Decs.,  208). 

For  is  it  necessary  that  the  dedication  be  made  specifically  to  a  cor- 
porate body  capable  of  taking  by  grant.  The  dedication  may  be  made 
to  the  general  public,  and,  if  accepted  and  used  by  the  public  in  the 
manner  intended,  it  works  an  estoppel  in  pais,  precluding  the  owner 
and  all  claiming \inder  him  from  asserting  any  ownership  iuconsisteut 
with  such  use.  New  Orleans  v.  United  States,  10  Peters,  662;  Village 
of  Mankato  v.  Willard,  supra;  Brown  v.  Manning,  6  Ohio,  298-303; 
State  V.  Trask,  27  Am.  Decs.,  654  Cincinnati  v.  White,  6  Peters,  431. 
If,  at  the  time  of  a  dedication  to  a  village  or  town,  the  beneficiary  has 
no  corporate  existence,  all  rights  under  the  dedication  will  pass  to  the 
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corporation,  as  soon  as  created.  (Waagh  v.  Lacb,  28  111.^  448  ]  Pella 
V.  Scholte,  24  Iowa,  283). 

It  is  also  well  settled  that  land  may  be  dedicated  to  pioas  or  charita- 
ble purposes,  as  well  as  for  public  streets,  public  squares,  and  the  like. 
Public  sites  for  court-houses,  churches,  burial  grounds,  etc.,  are  famil- 
iar instances  of  the  application  of  the  principle.  They  may  all  be  es- 
tablished in  the  same  manner  as  in  the  case  of  public  streets  and  alleys, 
and  the  binding  effect  of  such  dedications  is  now  too  well  settled  to 
admit  of  question.  Hunter  t?.  Trustees  of  Sandy  Hill,  6.  Hill,  1^.  Y., 
411,  and  authorities  cited ;  State  v.  Trask,  27  Am.  Decs.,  note,  p.  561. 

In  the  application  of  the  authorities  cited  to  the  facts  and  circum- 
stances of  the  present  case,  two  questions  aiise :  1.  Did  the  prpceed- 
ings  under  the  act  of  1850  constitute  a  dedication  of  the  land  in  contro- 
versy by  the  United  States  to  the  village  of  Sault  Ste.  Marie  for  public 
uset  2.  If  so,  did  such  dedication  have  the  effect  to  divest  the  United 
States  of  their  title  to  the  land  ? 

I  am  of  the  opinion  that  both  of  these  questions  must  be  answered  in 
the  affirmative.  ^ 

There  could  scarcely  be  a  case,  in  my  judgment,  where  a  dedication 
of  land  to  public  use  is  more  clearly  established  than  this  one.  The 
map  or  plat  of  the  village  of  Sault  Ste.  Marie  was  made  under  express 
directions  of  the  act  of  Congress,  and  was  returned  to  and  made  a  part 
of  the  public  records  of  the  General  Land  Office.  On  this  map  or  plat 
certain  lots  were  designated  for  military  and  other  public  purposes,  as 
fixed  by  the  proper  military  officer,  in  accordance  with  the  provisions 
of  the  second  section  of  the  act,  and,  as  thus  set  apart,  were  appropri- 
ated by  the  United  States  for  specific  purposes,  for  the  most  part  di- 
rectly connected  with  the  use  of  the  powers  of  the  general  government. 
There  was  also  designated  on  the  map  or  plat,  in  addition  to  the 
streets,  avenues,  etc.,  one  lot  marked  "  public  square^,  and  one  public 
lot  marked  ^'  village  cemetery.''  This  map  or  plat  was  made  strictly  in 
accordance  with  the  provisions  of  the  statute,  which  directed,  among 
other  things,  that,  in  connection  with  the  lines  of  the  public  surveys, 
the  exterior  lines  of  the  village,  <^  also  the  squares,  individual  lots,  and 
public  loUPj  and  also,  <*  lots  reserved  for  military  and  other  public  pur- 
poses", should  be  exhibited  thereon,  and  as  thus  made,  the  same  was 
approved  by  the  Commissioner  of  the  Oeneral  Land  Office.  The  sale  of 
the  village  lots,  provided  for  in  the  act,  was  made  in  accordance  with 
the  plat,  and  with  reference  to  the  streets,  avenues,  public  square^  and 
village  cemetery  as  thereon  exhibited.  The  cemetery  had  been  used 
as  a  place  of  burial  by  the  inhabitants  of  the  village  for  more  than 
twenty  years  prior  to  the  enactment  of  the  statute  of  1850,  and  was 
then  being  so  used.  It  is  to  be  presumed  that  Congress  at  the  time 
had  full  knowledge  of  the  existence  and  location  thereof,  and  of  its  long 
continued  use  as  a  place  of  burial ;  and  having  provided  for  '*  public  lots" 
in  the  layiug-off  and  platting  of  the  village,  as  well  as  public  squares,  it 
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would  seem  that  ample  aathority  is  given  in  the  statnte,  and  was  intended 
to  be  so  given,  to  set  apart  the  cemetery  as  one  of  the  public  lots  for  the 
future  use  of  the  village  as  a  place  of  burial.  The  lot  so  set  apart  was 
in  no  sense  reserved  to  the  United  States.  It  was  not  designated  on 
the  plat  by  the  military  authorities,  neither  was  the  public  square.  The 
lots  reserved  to  the  United  States  were  those  designated  by  the  military 
authorities  for  military  and  other  public  purposes  connected  with  the 
general  government.  The  public  square  and  the  cemetery  lot  were  set 
apart,  and  marked  on  the  map  or  plat  by  the  register  and  receiver,  in 
pursuance  of  the  statute,  as  a  part  of  the  plan  of  the  village,  and  for 
the  use  of  its  inhabitants  and  have,  therefore,  no  connection  with  the 
lots  required  to  be  set  apart  for  military  or  other  public  purposes,  by 
the  second  section  of  the  act. 

If  these  proceedings  constitute  a  dedication  to  the  village  of  the  pub- 
lic square  by  the  United  States,  the  same  result  must  also  have  been 
wrought  in  reference  to  the  cemetery.  They  both  depend  upon  the 
statute,  and  are  surrounded  by  the  same  facts  and  circumstances.  It 
will  scarcely  be  claimed  that  there  was  no  dedication  in  the  case  of  the 
public  square— such  a  claim  could  have  no  foundation  in  law  or  reason. 

I  am  therefore  of  the  opinion  that  the  proceedings  under  the  act  of 
1850,  as  herein  set  forth,  did  constitute  a  dedication  by  the  United 
States  of  the  land  in  controversy  to  the  use  of  the  inhabitants  of  the 
village  of  Sault  Ste.  Marie,  as  a  place  for  the  burial  of  their  dead.  I 
am  also  of  the  opinion  that  b^"^  virtue  of  said  act,  and  the  proceedings 
in  conformity  therewith,  the  dedication  was,  technically  speaking,  a 
statutory  dedication,  whereby  the  title  to  the  land  passed  from  the 
United  States,  and,  upon  the  incorporation  of  the  village,  vested  in  its 
municipal  authorities  in  trust  for  the  purposes  of  the  dedication ;  that 
the  United  States  thereby  parted  with  their  title  to,  and  jurisdiction  and 
control  over  the  cemetery  lot  just  as  eflFectually  as  by  the  same  means 
they  parted  with  their  title  to  and  control  of  the  streets,  avenues,  and 
public  square  designated  on  the  plat.  There  could  be  no  reversion  in 
either  case.  The  tract  in  question  thereupon  ceased  to  be  a  part  of  the 
public  domain,  and  the  United  States  have  since  bad  no  interest  in, 
or  control  of  the  same  whatever.  It  was  not,  therefore,  "  public  lands 
of  the  United  States,  not  otherwise  appropriated,^  at  the  date  when 
Gamble  made  his  application  to  locate  Porterfield  scrip  thereon. 

In  this  view  of  the  case  it  is  not  deemed  necessary  to  consider  any 
questions  relative  to  the  action  of  the  village  authorities  in  causing  the 
cemetery  to  be  vacated,  inasmuch  as,  whatever  may  be  the  legal  effect 
of  such  action,  as  touching  the  public  use  to  which  the  laud  was  orig- 
inally dedicated  or  the  rights  of  those  interested  therein,  it  can  make 
no  difference  so  far  as  the  question  here  presented  is  concerned.  It 
may  be  said,  however,  that  in  the  exchange  of  part  of  the  cemetery  lot 
tor  a  larger  lot,  more  suitable  for  burial  purposes,  the  village  author- 
ities seem  to  have,  in  the  spirit  at  least,  attempted  to  execute  and  carry 
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into  effect  the  original  purpose  of  the  dedication,  at  any  rate,  as  to  the 
part  thns  exchanged. 

Other  qnestions  are  presented  by  the  record  and  have  been  argued 
by  counsel,  but  owing  to  the  view  I  have  taken  of  the  case,  they  are 
not  deemed  material  to  the  issue  involved,  and  will  not,  therefore,  be 
discussed. 

For  the  reasons  herein  already  stated,  the  decision  which  is  the  sub- 
ect  of  this  appeal,  to  the  extent  that  it  rejects  the  application  of  Gamble, 
must  be,  and  the  same  is  hereby,  affirmed. 


ACCOUNTS— WITNESS  F££8—U BARRING  ON  REPOllT  OF  SPECIAL  AGENT.  | 

C.   L.   HlGDAT. 

I 
In  proceedinf^B  by  the  goyernmeat  against  aa  entry  a  witness  who  is  summoned  by 
the  claimant  and  testifies  in  his  behalf  is  not  entitled  to  any  fees  from  the  United 
States. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  March 

.  31,  1890. 

G.  L.  Higday  appeals  to  this  Department  from  the  action  of  your 
office  by  letter  of  November  10,  1888,  denying  his  application  for  al- 
lowance and  payment  of  fees  and  expenses  as  a  witness  for  the  United 

.  States  in  the  case  of  W.  D.  Holmes. 

'  It  appears  from  a  report  dated  (Jctober  25,  1888,  of  Special  Agent 
E.  L.  Thomas^  to  your  office  in  reference  to  this  matter,  that  he  wrote 
to  one  M.  S.  Ketch,  ^<  requesting  him  to  secure  reliable  witnesses  for 
the  government''  in  said  case;  that  at  the  hearing,  said  Ketch,  to  the 
surprise  of  the  special  agent,  appeared  as  attorney  for  the  claimant. 
Holmes  bringing  with  him  Higday,  who  claimed  to  be  a  witness  for  the 
government ;  that  the  special  agent  ^^  at  once  refused  to  recognize  Hig- 
day, as  a  witness  for  the  government,  and  so  told  him  at  the  time; " 
that  he  charged  Ketch  ''  with  trying  to  force  witnesses"  for  the  claim- 
ant on  him  (the  special  agent)  <'  as  witnesses  for  the  government. "  It 
further  appears  that  Higday,  after  the  special  agent  had  refused  to  rec- 
ognize him  as  a  witness  for  the  government,  was  introduced  by  Ketch 
and  testified  in  behalf  of  the  claimant. 

By  circular  of  your  office  of  May  25,  1885,  and  of  this  Department 
(Accounts  Division)  of  December  4, 1889,  special  agents  are  required, 
before  payment  can  be  made  to  ^'  certify  to  the  transportation  expenses 
of  each  witness "  summoned  by  them  for  the  government  on  hearings 
in  land  entries,  '^  and  the  time  necessarily  employed  "  by  them  as  such 
witnesses. 

The  special  agent  in  this  case  refused  to  certify  to  Higday's  account. 
Being  summoned  by  the  attorney  for  the  claimant  (who,  on  being  re- 
quested by  the  special  agent  to  procure  witnesses  for  the  government^ 
1 4636— VOL  10 25 
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does  not  appear  to  have  disclosed  his  relation  to  the  case),  and  knowing 
when  summoned,  it  must  be  presumed,  that  his  testimony  wonld  be  in 
the  interest  of  the  claimant,  and  having  in  fact  testified  as  a  witness 
for  the  claimant,  the  special  agent  was  justified  in  refusing  to  certify 
to  his  account  as  a  witness  for  the  government. 

The  ruling  of  your  office,  ^'  that  he  is  not  entitled  to  any  fees  from  the 
United  States,"  is  affirmed. 


BAIL.BOAD  GRANT-CONFLICTING  SETTLEMENT  CLAIM. 

Northern  Pacifio  B.  R.  Co.  v.  Bogue. 

Under  the  grant  to  this  company  '^oocnpation"  by  a  homestead  settler,  instead  of 
''  entry,"  is  made  tho  tost  to  determine  whether  lands  are  withdrawn  on  general 
route,  or  pass  to  the  company  under  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March  31, 

1890. 

I  have  considered  the  motion  for  review  of  departmental  decision 
(unreported )  rendered  April  13,  1889,  filed  by  the  Northern  Pacific 
Bailroad  Company,  by  which  the  claim  of  said  company  to  lots  5  and 
6,  the  S J  of  the  SEJ  of  Sec.  19  T.  23  N.,  R.  6  B.,  Washington  Territory, 
was  rejected  and  Michael  Bogne  allowed  to  file  his  pre-emption  declar- 
atory statement  for  said  tract,  which  was  presented  at  the  local  office 
on  September  27, 1884. 

The  grounds  of  said  motion  are :  (1)  Error  in  ruling  <<  that  mere  oc- 
cupancy suffices  to  except  the  tract  from  the  operation  of  the  with- 
drawal on  general  route,  or  from  the  grant  on  filing  m»p  of  definite  loca- 
tion ; "  and  (2)  Error  in  holding  ^<  that  at  date  of  Bogue's  application 
to  enter,  said  tracts  were  public  lands  subject  to  such  entry." 

The  very  same  errors,  with  others,  were  insisted  upon  by  the  com- 
pany in  its  appeal  from  the  decision  of  your  office.  No  new  evidence  is 
offered,  and  the  motion  for  review,  in  effect,  concedes  that  the  land  in 
question  was  occupied  by  settlers  at  the  date  of  withdrawal  on  general 
route  and  at  the  date  of  the  definite  location  of  the  line  of  its  road.  If 
this  be  true,  the  land  was  excepted  from  the  withdrawal  aud  from  the 
grant.  It  will  be  unnecessary  to  consider  the  effect  of  the  two  alleged 
withdrawals  on  general  route  subsequent  to  the  withdrawal  of  August 
13, 1870,  on  general  route,  for  it  appears  that  at  the  date  of  each  the 
land  was  so  occupied  as  to  except  it  therefrom. 

In  the  case  of  said  company  v.  Anrys  (on  review,  10  L.  D.,  268),  the 
Department  declined  to  grant  the  motion  for  review  filed  by  the  com- 
pany, and  held  that  under  the  terms  of  the  grant  to  said  company 
Congress  '^  made  occnpatiou  the  test,  instead  of  entry,"  to  determine 
whether  lands  were  withdrawn  on  general  route  or  passed  to  the  com- 
pany under  its  grant. 

Said  ruling  is  decisive  of  the  question  presented  by  the  motion  in 
this  case.    The  motion,  therefore,  must  be,  and  it  is  hereby,  denied. 
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PRE-EMPTION-^FILING— PATMSNT. 

Eaney  V.  Edmondston. 

Failare  to  file  declaratory  statement  for  offered  laDd,  within  the  statutory  period, 
does  not  defeat  the  right  of  purchasei  if  the  defect  is  cared  prior  to  the  interren- 
tion  of  an  adverse  right. 

In  the  presence  of  an  intervening  adverse  right,  failure  to  make  payment  for  offered 
land  within  twelve  months  from  date  of  settlement  defeats  the  right  of  pre-emp- 
tion. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  April 

1, 1890. 

I  have  considered  the  case  of  G.  F.  Baney  v,  Abner  Edmondston  on  ap- 
peal of  the  former  from  yonr  office  decision  of  November  30, 1888,  hold- 
ing for  cancellation  his  cash  entry  for  NW.  J  SW.  i,  Sec.  10,  T.  24  N., 
B.  19  W.,  of  5th  P.  M.,  Springfield,  Mo.,  land  district. 

It  appears  from  the  record  that  on  March  15, 1887,  Edmondston  with 
his  family  settled  and  established  residence  npon,  and  on  November  17, 
1887,  he  filed  his  pre-emption  declaratory  statement  for  S.  i  NE.  ^,  Sec. 
9,  and  SW.  i  NW.  i,  and  N W.  i,  S W.  i.  Sec.  10,  T.  24  K,  B.  19,  and 
on  July  24, 1888,  Baney  made  private  cash  entry  for  NW.  ^  SW.  ^,  of 
said  section  10. 

On  September  3, 18S8,  Edmondston  made  application  to  transmate 
his  pre-emption  to  a  homestead  claim,  but  said  application  was  rejected 
by  the  local  officers  as  to  said  N  W.  ^  SW.  ^,  upon  the  protest  of  Baney 
who  had  been  notified  by  claimantof  his  intention  toapply  to  transmute, 
because  he  had  settled  in  the  spring  of  1887,  but  had  not  filed  his  declar- 
atory statement  until  November  and  they  held  that  he  had  not  com- 
plied with  the  requirements  of  law  in  regard  to  the  time  within  which 
he  should  file  after  settlement. 

On  appeal  your  office  overruled  their  decision  and  held  that, — 

As  Edmondston  applied  to  transmate  his  filing  within  a  year  after  making  it,  with* 
notice  to  Mr.  Raney,  who  has  made  response,  and  as  there  was  no  adverse  claim  on 
the  land  when  he  made  the  filing,  he  could  not  he  deprived  of  his  right  to  homestead 
the  land  merely  on  account  of  the  delay  in  filing. 

The  land  was  offered  January  17, 1878,  and  Baney's  cash  entry  was 
made  subject  to  the  filing  of  Edmondston. 

Edmondston  having  filed  his  declaratory  statement  before  the  inter- 
vention of  Bauey's  private  cash  entry  his  laches  in  respect  to  filing 
was  cured  under  the  rule  in  Johnson  v.  Towsley  (13  Wall.,  72),  wherein 
it  was  held  in  construing  a  similar  provision  of  section  2265,  in  regard  to 
the  time  for  filinga  declaratory  statement  upon  unoffered  land,  that^ — 

If  no  other  party  has  made  a  settlement  or  has  given  notice  of  such  intention,  then 
no  one  has  heen  injured  hy  the  delay  beyond  three  months,  and  if  at  any  time  after 
the  three  months,  while  the  party  is  still  in  possession,  he  makes  his  declaration,  and 
this  is  done  before  any  oni)  else  has  initiated  a  right  of  pre-emption  by  settlement  or 
declaration^  we  can  see  no  purpose  in  forbidding  him  to  made  his  declaration  or  in 
making  it  void  when  made. 
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In  Emmerson  vi  Central  Pacific  Bailroad  Company  (3  L.  D.,  117)  it 
was  said, — 

Now  the  provision  relating  to  ofiered  land  (Sec.  2264  R.  S.)}  is  so  similar  in  language 
that  the  same  constraction  must  necessarily  be  given  it.  On  default  in  filing,  ^'  the 
tract  of  land  so  settled  and  improved  shall  bo  subject  to  the  entry  of  any  other  pur- 
chaser." There  is  no  declaration  of  forfeiture  here,  as  in  the  former  section,  and 
nothing  to  indicate  that  Congress  intended  to  provide  for  an  absolute  forfeiture ;  and 
it  follows  inevitably  that,  as  justly  remarked  by  Mr.  Secretary  ]>elano,  in  Walker 
and  Walker  (I  C.  L.  L.,  293),  the  construction  in  Johnson  v.  Towsley  applies  a  for- 
tiori to  claims  upon  offered  land.  Such  land  therefore  is  subject  to  entry  by  other 
purchasers,  after  laches  in  filing  by  the  settler,  but  is  not  forfeited  as  against  the 
government. 

Bat  section  2264  Eevised  Statutes  which  provides  the  method  of  ex- 
ercising the  pre-emption  right  upon  offered  lands,  reqaires  that  payment 
shall  be  made  within  a  certain  time  after  settlement,  and  this  seems  to 
have  been  entirely  overlooked  by  your  office  in  your  said  decision. 

Said  section  is  as  follows, — 

When  any  person  settles  or  improves  a  tract  of  land  subject  at  the  time  of  settle- 
ment to  private  entry,  and  intends  to  purchase  the  same  under  the  preceding  pro- 
visions of  this  chapter,  he  shall,  within  thirty  days  after  the  date  of  such  settlement, 
file  wifih  the  register  of  the  proper  district  a  written  statement,  describing  the  land 
settled  upon,  and  declaring  his  intention  to  claim  the  same  under  the  pre-emption 
laws ;  and  he  shall,  moreover,  within  twelve  months  after  the  date  of  such  settlement, 
make  the  proof,  affidavit,  and  payment  hereinbefore  required.  If  he  fails  to  file  such 
written  statement,  or  to  make  such  affidavit,  proof  and  payment  within  the  several 
periods  named  above,  the  tract  of  land  so  settled<and  improved  shaU  be  subject  to  the 
entry  of  any  other  purchaser. 

It  is,  therefore  true  that  a  failure  to  pay  for  such  land  within  the 
time  provided  in  said  section  renders  it  subject  to  entry  by  other  pur- 
chasers. Edmondstou  settled  March  15, 1887,  and  it  was  necessary  for 
him  to  make  payment  for  the  land  ^<  within  twelve  months  after  the 
date  of  such  settlement,''  but  having  failed  to  do  so,  the  tract  of  land 
in  controversy,  "  became  subject  to  the  entry  of  any  other  purchaser,'^ 
and  E^ney  having  made  entry  thereof  has  the  superior  right  and  Ed- 
monston^s  entry  will  be  canceled  as  to  said  NW.  J,  SW.  J,  Sec.  10. 

Your  said  decision  is  accordingly  reversed. 


PRACTICE    NOTICE ;  BESII>I:KCB. 

Anderson  v.  Tannehill  et  xl. 

Service  of  notice  by  registered  letter  is  personal  service  as  required  by  rule  15  of 

Practice. 
Besidence  in  good  faith  requires  the  establishment  and  maintenance  of  a  home  on 

the  land  to  the  exclusion  of  one  elsewhere. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office,  April  1, 

1890. 

I  have  considered  the  case  of  Andrew  Anderson  v.  Alfred  Tannehill 
ipon  the  appeal  of  0]af  Stenson,  transferee,  from  your  ofiQce  decision 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  389 

of  February  9, 1889,  holding  for  cancellatioD  the  pre-emption  cash  entry 
of  said  Tannehill  for  SB.  J,  Sec.  10,  T.  62,  E.  13  W.,  Dalath,  Min- 
nesota,  land  district. 

It  appears  from  the  record  that  Tannehill  filed  his  pre-emption  de- 
claratory statement  for  said  land  November  18, 1881,  alleging  settle- 
ment on  the  10th  of  the  same  month,  and  on  July  10, 1882,  he  submit- 
ted final  proof  and  made  cash  entry  for  said  land. 

On  November  29, 1886,  Anderson  presented  his  affidavit  of  contest, 
alleging  that  said  entry  of  Tannehill  was  made  by  the  introduction  of 
false  and  fraadnlent  proof  and  that  said  Tannehill  had  never  in  fact  es- 
tablished actnal  residence  on  said  land,  and  that  he  had  not  improved 
and  cultivated  the  same. 

By  letter  of  December  15, 1886,  your  office  ordered  a  hearing  upon 
said  contest  and  the  local  officers  issued  notice  fixing  July  25, 1887,  for 
hearing. 

On  this  date  contestant's  attorney  appeared  and  filed  an  affidavit 
for  publication  of  notice  and  on  the  same  day  notice  was  issued  fix- 
ing September  8, 1887,  for  the  hearing  and  an  order  of  publication  was 
made. 

On  August  31, 1887,  Olaf  Stenson  appeared  and  filed  a  statement  un- 
der oath  that  he  was  then  owner  of  the  said  land  and  was  allowed  to 
intervene,  and  on  September  8,  on  his  motion  proceedings  under  the  no- 
tice were  dismissed  but  upon  a  showing  by  contestant's  attorney  that 
the  failure  to  publish  notice  had  been  an  inadvertence  upon  his  part  the 
local  office  permitted  him  to  proceed  de  novo^  and  issued  a  new  notice 
fixing  October  20, 1887,  for  the  hearing  and  upon  filing  of  properaffida- 
vit  made  an  order  for  publication.  Said  hearing  was  subsequently  con- 
tinued by  consent  to  November  22,  1887,  when  on  motion  of  Stenson, 
the  local  officers  dismissed  all  proceedings  under  the  notice  for  the  rea- 
son that  the  record  failed  to  show  that  the  same  was  posted  upon  the 
land,' but  at  the  same  time  issued  a  new  notice  fixing  January  11, 1888, 
for  hearing,  and  upon  a  proper  affidavit  being  filed  publication  was  or- 
dered. 

On  January  11, 1888,  contestant  and  transferee  appeared  and  this 
time  again  the  transferee  appeared  specially  and  moved  to  dismiss  be- 
cause  no  personal  service  of  said  hearing  was  made  upon  him  although 
he  was  a  resident  of  the  city  of  Duluth  and  the  State  of  Minnesota. 
Upon  a  showing,  however,  that  notice  had  been  given  said  Stenson  on 
December  3, 1887,  by  registered  letter  received  on  that  date  by  Ole  A. 
Berg,  his  partner  in  business  and  joint  owner  with  him  of  the  land  in 
controversy,  said  motion  was  overruled  and  the  hearing  proceeded. 

From  the  evidence  I  am  satisfied  that  said  Tannehill  never  established 
any  bona  fide  residence  upon  the  land  but  duringall  the  time  which  res- 
idence is  alleged  in  the  final  proof  said  Tannehill  with  his  family  was  a 
resident  of  Duluth  nearly  one  hundred  miles  from  said  land  and  if  he 
at  any  time  did  live  upon  or  commence  the  improvement  of  said  land 
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such  residence  was  not  in  good  faith  bat  was  merely  colorable  and  for 
the  purpose  of  obtaining  title  to  said  land  without  actual  compliance 
with  law. 

This  conclusion  leaves  the  questions  of  practice  raised  by  the  appeal 
to  be  disposed  of.  These  questions  are  substantially  embodied  in  the 
following  propositions : 

I.  That  the  local  office  lost  jorisdiction  of  the  case  when  it  made  an  order  for  pabll- 
cation  pf  notice  of  the  hearing  to  be  held  September  8, 1888,  for  the  reason  that  no 
affidavit  was  filed  showing  effort  to  make  personal  servioe  npon  entry  man. 

II.  That  the  local  office  erred  in  denying  Stenson's  motion  to  dismiss  the  contest 
filed  January  11, 1888,  npon  the  ground  that  said  Stenson  as  a  party  in  interest  was 
entitled  to  personal  service  of  notice  of  said  hearing. 

Upon  examination  of  the  record  I  do  not  find  the  allegation  of  fact 
in  the  first  of  the  above  propositions  to  be  sustained,  for  I  find  an  affi- 
davit of  contestant's  attorney,  dated  July  25, 1887,  showing  such  efforts 
to  make  personal  service  of  notice  as  would  fully  justify  an  order  of 
publication ;  but  if  this  were  not  the  case  the  transferee  was  not  injured 
by  such  order  of  publication  and  no  such  publication  was  ever  made. 
All  proceedings  under  any  and  all  former  notices  were  dismissed  Novem- 
ber 22, 1887,  and  the  proceedings  thereafter  were  de  novo  and  the  mat- 
ter was  so  treated  by  the  local  officers  who  issued  new  notice,  upon  the 
old  affidavit  it  is  true  but  with  new  affidavit  for  publication,  new  post- 
ing upon  the  land  and  new  proof  of  publication. 

The  transferee  finds  no  fault  with  notice  to  entryman,  but  only  con- 
tends that  he  is  entitled  to  the  same  kind  of  personal  service  as  entry- 
man  would  be  if  living  within  the  State  and  his  residence  known  to  the 
local  officers. 

In  the  first  place  this  objection  is  purely  technical.  As  a  matter  of 
fact  transferee  was  notified  by  registered  letter  December  3,  1887,  and 
upon  said  notice  appeared  specially  to  move  a  dismissal  and  afterwards 
cross-examined  contestant's  witnesses  and  introduced  witnesses  on  his 
own  behalf,  testifying  himself,  so  that  his  opportunities  for  the  Intro* 
duction  of  testimony  to  sustain  the  entry  have  not  been  in  any  degree 
abridged. 

In  the  second  place,  service  by  registered  letter  is  personal  service  as 

required  by  Eule  16,  of  Practice.    Orowston  v.  Seal  (5  L.  D.,  213);  Wm. 

Waterhouse  (9  L.  D.,  131). 
It  must  therefore  be  held  that  the  transferee  had  legal  notice  of  the 

hearing  and  that  his  assignments  of  error  are  not  sustained. 

Your  said  decision  is  accordingly  affirmed. 
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SCTNINO  CLAIM— SITBVEY— CONNECTING  LINE. 

John  C.  Hauck  et  al. 

In  the  Biirvey  of  a  mioeral  claim  a  connecting  lino  ran  to  a  section  corner  on  a  town- 
ship line  is  sufficient,  thonc^h  such  towuship  may  not  be  sab-divided. 

Secretary  Noble  to  the  Commissioner  of  the   General  Land  Office,  April 

1,1890. 

Ihave  considered  the  case  of  John  G.  Haack  et  aL,  mineral  claim- 
ants, on  their  appeal  from  yonr  office  decision  of  October  20,  lvS88,  re- 
•  qniring  a  resorvey  in  part  of  their  mineral  entry  No.  815,  of  lots  39  and 
57,  sitnated  in  Helena  district,  Montana. 

The  only  question  now  remaining  in  the  case  is  whether  said  mineral 
claimants  shall  be  required  in  compliance  with  yyar  order  contained  in 
said  decision,  to  amend  their  survey  by  running  a  new  line  connecting 
their  claim  "  either  with  the  corner  of  a  surveyed  township  or  a  United 
States  mineral  monument  within  two  miles." 

In  your  said  decision  you  say  that  townships  11  north,  in  ranges  5 
and  6  west,  in  said  land  district,  '^  have  not  been  subdivided ;  and  con- 
sequently it  will  be  necessary  for  the  survey  of  said  claim  to  be 
amended,  etc." 

In  your  said  decision  yon  seem  to  have  overlooked  the  fact  that  the 
section  corner  to  which  the  connecting  line  is  run,  upon  the  plat  of  sur- 
vey of  the  said  claim  is  upon  the  township  line. 

If  connection  had  been  made  upon  said  plat  with  an  alleged  section 
corner  in  the  interior  of  a  township  not  subdivided  the  question  would 
be  a  different  one,  but  in  the  survey  of  township  lines  section  2395,  Re- 
vised Statutes  provides  that  each  distance  of  a  mile  within  the  township 
corners  must  be  distinctly  marked,  and  this  establishes  all  section  cor. 
ners  falling  upon  the  township  line.  The  plats  of  surveys  on  Hie  in 
your  office  show  that  the  corner  with  which  claimant's  plat  is  connected 
was  thus  established. 

In  the  circular  of  October  31,  1881,  governing  mineral  entries  regu- 
lation No.  43,  providing  in  regard  to  the  surveys  of  mineral  entries  says 
the  corner  of  the  claim  shall  be  connected  by  a  line  upon  the  plat  '<  with 
the  nearest  public  corner  of  the  United  States  surveys." 

This  has  been  done  in  the  case  at  bar  by  connecting  it  with  a  corner 
established  by  law  upon  the  township  line. 

Your  said  decision  is  accordingly  reversed. 
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HOMESXEA.D  ENTRY-ACT  OF  JUNE  15,  1880. 

Petee  Weber. 

That  a  cash  antry  under  sectiou  2,  of  the  act  of  June  15,  IdSO,  was  made  daring  the 
pendency  of  a  contest,  is  an  objection  thereto  that  can  only  be  raised  on  behalf  of 
the  conlMtant. 

A  power  of  attorney  executed  by  the  entryman,  and  anthorizing  a  sale  of  the  land,  is 
not  evid'iLce  of  a  sale  thereof,  and  will  not  defeat  a  subsequent  pnrchase  under 
said  act,  nor  will  a  contract  of  sale  made  before  entry. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April 

1,  1890. 

I  have  considered  the  case  of  Peter  Weber  on  his  appeal  from  your 
office  decision  of  January  12,  1889,  rejecting  his  application  to  make 
homestead  entry  for  SW.  i,  Sec.  31,  T.  19  S.,  E.  24  W.,  Wa-Keeney, 
£ansas,  land  district. 

It  appears  from  the  record  that  on  July  26, 1878,  one  George  Striegel 
made  homestead  entry  for  said  land  at  the  local  office,  then  at  Hays 
City,  and  on  August  20, 1885,  he  purchased  said  land  under  the  act  of 
June  15, 1880,  after  making  due  proof  of  his  identity  and  that  he  had 
not  transferred  or  attempted  to  transfer  his  homestead  rights  under 
said  entry,  nor  assigned  or  attempted  to  assign,  his  right  to  receive  the 
repayment  of  fees,  commissions  and  excess  payments  paid  thereon,  and 
all  other  matters  required  by  the  local  office. 

On  November  24, 1886,  said  Weber  applied  to  make  homestead  entry 
for  said  land,  and  his  application  was  rejected  because  said  land  was 
covered  by  the  cash  entry  of  said  Streigel  under  the  act  of  June  15, 
1880. 

from  this  decision  Weber  appealed  alleging  for  cause  substantially 
that  it  appeared  of  record  that  on  the  18th  day  of  August,  1885,  more 
than  thirty  days  before  he  made  cash  entry  Streigel  had  executed  a 
power  of  attorney  to  one  McFarland  authorizing  him  to  sell  said  land 
and  that  therefore  said  cash  entry  was  fraudulent  and  speculative  and 
wholly  void. 

Also  that  a  contest  had  been  commenced  against  said  entry  before 
cash  entry  was  made  for  failure  on  the  part  of  Streigel  to  comply  with 
the  law,  and  that  the  pendency  of  contest  prevented  a  valid  entry. 

As  to  the  last  specification  it  is  sufficient  to  say  that  if  the  allegation 
be  true  that  a  contest  was  pending  at  the  date  of  entry,  the  application 
to  purchase  would  be  suspended  pending  the  determination  of  the  con- 
test, under  the  rule  in  Freise  v.  Hobson  (4  L.D.,  580),  but  the  allowance 
of  entry  was  in  such  a  case  an  irregularity  only,  and  the  entry  would  be 
allowed  to  stand  subject  to  the  right  of  the  contestant  should  he  be 
successful.    Pierpoint  v.  Stadler  (on  review)  (9  L.  D.,  390). 

Weber  does  not  claim  to  be  the  contestant,  and  cannot  be  heard  to 
complain  in  regard  to  this  point. 
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Weber  makes  uo  allegation  that  the  en  try  man  had  sold  the  land  prior 
to  making  cash  entry,  but  only  that  he  had  prior  to  entry  executed 
power  of  attorney  authorizing  a  sale,  and  that  he  sold  the  land  on  the 
day  the  entry  was  made. 

A  naked  power  of  attorney,  executed  by  the  entryman  and  authoriz- 
ing a  sale  of  the  laud,  is  not  evidence  of  a  sale  thereof,  and  will  not  de- 
feat the  purchase,  under  the  act  of  June  15, 1880,  nor  will  a  contract  of 
sale  made  before  entry.  Andas  v.  Williams  (9  L.  D.,  311) ;  Geo.  E. 
Sandford  (5  L.  D.,  635). 

Your  said  decision  is  accordingly  affirmed. 


SWAMP  GBANT-ACT  OF  MABOH  8,  1857— KBPATMSNT. 

State  of  Mississippi. 

If  patent  has  issued  to  individnal  grantees  for  lands  that  are  in  fact  subject  to  the 
swamp  grant,  the  remedy  of  the  State  is  in  the  courts. 

Swamp  lands,  included  within  the  alternate  sections  reserved  to  the  United  States 
from  the  grant  to  the  State  for  railroad  purposes,  did  not  pass  under  the  subse- 
quent act  of  September  28,  1850. 

Lands  thus  excepted  from  the  swamp  grant  are  not  within  the  purview  of  the  con- 
firmatory act  of  March  3,  1857,  as  said  act  does  not  enlarge  the  original  grant, 
but  as  to  said  grant  only  confirms  selections  of  land  granted  thereunder. 

If  the  State  sells  a  tract  of  land  claimed  by  it  under  the  swamp  grant,  and  it  subse- 
quently appears  that  said  land  was  not  included  within  said  grant,  the  holder 
of  such  title  has  no  claim  against  the  United  States  for  repayment. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April  2, 

1890. 

The  State  of  Mississippi  appeals  from  your  office  decision  of  February 
12,  1889,  holding  for  rejection  her  claim  under  the  swamp  land  grant  of 
September  28, 1850  (9  Stat.,  519),  for  theN  W.  J  of  NE.  i,  SB.  J  of  NW.  i 
and  SW.  J  of  KE.  J,  Sec.  1,  T.  8  N.,  R.  7  W.,  St.  Stephens  Meridian, 
Jackson  district,  Mississippi. 

These  tracts  of  land  (it  is  stated  in  your  office  decision)  were  selected 
by  the  State  under  said  grant,  February  8, 1854,  but  the  records  of  your 
office  do  not  show  that  the  selection  has  been  approved  or  patent  issued 
thereunder.  It  also  appears,  that  the  tracts,  respectively,  were,  iu  the 
order  in  which  they  are  described  above,  patented  by  the  government 
to  individnal  patentees,  in  the  years  1859,  1860  and  1861. 

This  being  the  case,  this  Department  has  no  jurisdiction  to  take  fur- 
ther action  in  reference  to  the  disposal  of  said  lands,  and  the  State,  if 
aggrieved  must  seek  her  remedy  iu  the  courts.  Moreover,  said  lands 
being  in  an  odd  numbered  section  within  the  six  miles  granted  limits 
of  the  grant  of  September  20, 1850  (9  Stat.,  466),  to  the  States  of  Illi- 
nois, Mississippi  and  Alabama,  to  aid  in  the  construction  of  a  railroad 
from  Chicago  to  Mobile,  were,  it  is  held  by  this  Department,  excepted 
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from  said  swamp  land  grant  of  September  28, 1850  (1  Lester,  521 ;  6  0. 
L.  O.,  124 ;  7  ib.,  70  5  2  0.  L.  L.,  1069,  1071, 1072 ;  4  L.  D.,  3).  Being  so 
excepted,  they  do  not  come  within  the  parview  of  the  act  of  March  3, 
1857  (11  Stat.,  251),  cited  by  appellant,  as  said  act  does  not  enlarge  the 
grant  of  September  28, 1850,  but  as  to  said  grant  only  confirms  selec- 
tions of  lands  granted  thereunder. 

Among  the  papers  transmitted  to  this  Department  is  an  application 
by  Sarah  E.  Davis  for  repayment  of  purchase  money  claimed  to  have 
been  paid  by  her  for  the  land.  The  alleged  payment  appears  to  have 
been  made  to  W.  P.  Evans  and  Elizabeth  Evans,  claimants  under  the 
State,  who  in  consideration  thereof  made  a  warranty  deed  of  said  land 
to  Mrs.  Davis.  There  is  nothing  whatever  disclosed  by  the  record  to 
authorize  a  claim  of  repayment  from  the  government. 

The  decision  of  your  office  is  affirmed. 


SWAMP  GRANT^rNDEMNITT— ACT  OF  MARCH  8,  1867. 

State  of  Ohio.    (On  Ebvibw). 

The  Bwamp  lands  included  within  the  alternate  sections  reserved  to  the  United  States 
from  the  grant  to  the  State  for  canal  purposes,  did  not  pass  under  the  subsequent 
grant  of  swamp  lands,  and  no  indemnity  can  be  allowed  therefor. 

Lands  thns  excepted  from  the  swamp  grant  are  not  within  the  confirmatory  provis- 
ions of  the  act  of  March  3,  1857,  as  said  act  does  not  enlarge  the  original  grant, 
but  as  to  said  grant  only  confirms  selections  of  laud  granted  thereunder. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April 

2,  1890. 

This  is  a  motion  for  review  of  the  departmental  decision  of  November 
23, 1887  (6  L.  D.,  348),  in  the  matter  of  the  claim  of  the  State  of  Ohio 
to  indemnity  for  certain  swamp  and  overflowed  land,  sold  by  the  ITnited 
States  at  two  dollars  and  fifty  cents  per  acre  subsequently  to  the  swamp 
land  grant  of  September  28, 1850  (9  Stat.,  519). 

By  act  of  May  24, 1828  (4  Stat.,  348),  granting  a  quantity  of  land  to 
the  State  of  Ohio  ^'  for  the  purpose  of  aiding  said  State  in  extending 
the  Miami  canal  from  Dayton  to  Lake  Erie,  each  alternate  section  of 
land  unsold"  within  the  granted  limits  was  reserved  to  the  United 
States  and  made  double  minimum  in  price.  The  land  for  which  the 
State  claims  indemnity  in  this  case  is  in  said  alternate  sections  so  re- 
served and  enhanced  in  value;  In  the  departmental  decision  under 
consideration,  it  was  held : — 

That ''  The  act  of  May  24,  1828,  making  the  grant  to  Ohio  for  canal  purposes,  con- 
tained the  same  reservation  to  the  United  States  as  does  the  act  of  September  20, 
1850(making  the  grant  to  the  Mobile  and  Chicago  R.  R.)f  passed  upon  by  Secretary 
McClelland  (1  Lester,  521);"  that  **  this  reservation  amounted  to  a  disposal  of  the 
land  and  consequently  prevented  it  from  passing  specifically  by  the  swamp  grant  of 
1850 ; "  and  that,  therefore,  no  title  having  vested  in  the  State,  no  basis  exists  for  the 
claim  to  indemnity. 
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There  is  no  qaestion  that  the  status,  with  reference  to  the  swamp  land 
gvAnt  of  September  28;  1850,  of  the  reservations  of  alternate  sections  of 
land  to  the  government  is  the  same  under  the  canal  grant  of  May  24, 
1828)  and  railroad  grant  of  September  20, 1850,  and  the  said  decision 
of  Secretary  McClelland  of  November  20, 1855  (1  Lester,  521),  determin- 
ing that  status  under  the  latter  grant  is  directly  in  point,  if  not  con.- 
elusive  of  the  question  involved  in  the  present  case.  In  said  decision 
it  is  held,  in  substance,  that  the  reservation  to  the  government  in  the 
railroad  grant  being  for  the  purpose  of  reimbursing  the  government  for 
the  lands  granted  and  existing  for  that  purpose  at  the  date  of  the  sub- 
sequent swamp  land  grant,  the  lands  so  reserved,  although  swamp 
lands,  did  not  pass  to  the  iState  by  said  swamp  land  grant,  but  re- 
mained in  the  government  for  the  purpose  named.  It  has  been  repeat- 
edly held  that  this  question  is  settled,  so  far  as  this  Department  is  con- 
cerned, by  said  decision.  (See  decisions  of  Secretary  Schurz,  5  0.  L.  O., 
124,  7  ib.,  70,  2  0.  L.  L.,  1069,  1071 ;  Opinion  of  Attorney  General 
Devens,  2  O.  L.  L.,  1072;  Opinion  of  Court  of  Claims,  4  L.  D.,  3). 

Attention  is  called  by  counsel  for  appellant  to  the  decision  of  Secre- 
tary Schurz  of  May  2, 1878  (2  C.  L.  L.,  1066),  in  which  it  is  held  that 
the  act  of  March  3, 1857  (11  Stat.,  251),  entitled  <^An  act  to  confirm  to 
the  several  states  the  swamp  and  overflowed  lands  selected  under  the 

act  of  September  28, 1850 ,''  was  *'  in  effecta  grant  de  novo 

of  the  selected  lands  and  perfected  the  title  of  the  State  therein,"  and 
that  the  Staters  claim  rested  on  the  act  of  March  3,  1857,  and,  there- 
fore, *^  The  act  of  September  28, 1850,  and  the  decision  of  Secretary 
McClelland,  supra,  were  unimportant  in  the  consideration  of  the  ques- 
tion at  issue."  The  proposition  upon  which  this  decision  rests,  namely, 
that  the  confirmatory  act  of  March  3, 1857,  was  a  grant  de  novo  or  en- 
largement of  the  original  grant  of  September  28,  1850,  and  therefore 
that  said  act  of  1850  and  the  decision  of  Secretary  McClelland  were 
^^  unimportant,"  in  that  case,  is  manifestly  erroneous,  and  it  is  to  this 
decision  Secretary  Schurz  doubtless  refers  in  his  subsequent  decision 
of  March  2, 1881  (2  C.  L.  L.,  1871),  when  he  speaks  of  the  decision  of 
Secretary  McClelland  as  having  been  followed  since  its  date,  November 
20,  1855,  ^<  by  the  uniform  practice  of  the  government  with  a  single 
inadvertent  exception."  The  act  of  September  28,  1850,  made  it  the 
"duty  of  the  Secretary  of  the  Interior,  as  soon  as  practicable  after  the 
passage  of  the  act,  to  make  out  and  transmit  to  the  governors"  of  the 
States  (grantees  under  the  act)  accurate  lists  and  plats  of  the  swamp 
and  overflowed  lands  subject  to  the  grant.  As  said  by  the  supreme 
court  of  the  United  States 

For  Bome  reason,  not  necessary  to  be  iuqaired  into  now,  bat  which  has  been  the 
BOOTce  of  much  controversy  between  the  States  and  the  Department  of  the  Interior, 
and  also  of  much  litigation  between  parties  claiming  nnder  the  grant  and  those 
claiming  adversely  to  it,  the  Secretary  failed  to  make  any  such  selections  and  lists  of 
swamp  lands  as  oont-emplated,  except  as  he  was  induced  to  make  partial  and  imper- 
fect lists  at  the  suggestion  of  persons  acting  for  the  States  on  various  occasions " 
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(Emigrant  Co.  v.  County  of  Wright,  7  Otto,  339),  and,  **  It  seems  that  seven  yean 
after  the  passage  of  the  swamp-land  grant,  this  failare  of  the  Secretary  to  act  had 
become  a  grievance,  for  which  Congress  deemed  it  necessary  to  provide  a  remedy  by 
the  act  of  March  3, 1857  (11  Stat.,  251),  which  declares  that  *  the  selection  of  swamp 
and  overflowed  lands  granted  to  the  States  by  the  act  of  (September  28,)  1850,  here- 
tofore made  and  reported  to  the  Commissioner  of  the  General  Land  Office 

be  and  the  same  are  hereby  confirmed '  (Martin  v,  Marks,  7  Otto,  345). 

Counsel  for  appellant  themselves  admit  that  the  decision  of  Secretary 
Scharz  of  May  2, 1878,  cited  by  them,  is  erroneous  as  to  said  proposi- 
tion upon  which  it  is  based,  when  they  say,  ^'That  act"  (act  of  March 
3, 1857,)  <<the  court"  (Supreme  Court,  Martin  v.  Marks,  supra^)  ^< holds 
did  not  change  the  original  grant,  it  only  adopted  another  mode  of  as- 
certaining what  lands  were  swamp  ~^hat  lands  passed,  therefore, 
under  the  act  of  1850."  If,  as  is  clear,  the  act  of  March  3,  1857,  was 
not  a  grant  ^  noro  or  ^^ a  change"  and  enlargement  of  the  original 
grant  of  1850,  but  was  only  confirmatory  of  selections  of  lands  granted 
under  said  original  grant,  then  said  act  of  1857  can  not  operate  to  make 
subject  to  the  State's  swamp  land  claim,  lands  which  by  virtue  of  their 
reservation  to  the  government  are  held  by  Secretary  McClelland  in  his 
decision  of  JSTovember  20,  1855,  to  have  been  excepted  therefrom. 

It  is  contended  that  the  decision  of  Secretary  McClelland  of  Novem- 
ber 20, 1855,  is  erroneous  and  that  the  claim  of  the  State  of  Ohio  in  this 
case  can  not  be  held  to  be  res  judicata  under  said  decision,  which  relates 
to  a  similar  claim  of  the  State  of  Illinois.  If  not  strictly  speaking  res 
judicata^  there  being  no  identity  of  subject  matter  and  parties  in  the  two 
cases,  yet,  the  question  involved  being  the  same  in  both,  the  doctrine 
of  stare  decisis  applies.  <^  It  should  require  very  controlling  consider- 
ations to  induce  any  court  to  break  down  a  former  decision  and  lay  again 
the  foundations  of  the  law"  (7  How.,  Miss.,  569),  and,  particularly,  when, 
as  in  the  present  case,  such  decision  has  l>een  uniformly  followed  in 
practice  and  recognized  as  sound  and  binding  by  subsequent  decisions 
'^  with  a  single  inadvertent  exception  "  for  a  period  now  of  nearly  thirty- 
five  years. 

I  do  not  wish  to  be  understood,  however,  as  intimating  an  opinion 
that  the  decision  of  November  20, 1855,  is  in  fact  erroneous.  The  lan- 
guage of  the  act  of  September  28, 1850,  it  is  true,  is  general  and  sweep- 
ing, granting  to  the  States  in  which  such  lands  may  be  situated  '^  the 
whole  of  those  swamp  and  overflowed  lands,  made  thereby  unfit  for  cul- 
tivation, which  shall  remain  unsold  at  the  passage  of  the  act,"  and  it 
is  claimed  that  lands  reserved  in  the  canal  grant  to  the  government 
apd  made  double  minimum  in  price,  for  the  purpose  of  securing  re- 
imbursement to  the  government  for  the  lands  granted,  do  not  fall  within 
the  exception  of  lands  '^  sold  "  at  the  date  of  the  act,  that  the  '^  whole  " 
of  the  lands  of  the  character  described  in  the  act  to  which  the  govern- 
ment had  full  title  are  granted  to  the  State,  and  that  to  hold  the  con- 
trary is  to  import  a  word  or  term  into  the  statute.  In  the  case  of  Wil- 
cox V,  Jackson  (13  Peters,  408),  the  President,  by  proclamation,  had 
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ordered  the  sale  of  certain  lands,  wichoat  excepting  therefrom  a  military 
reservation  inclnded  within  their  boundaries.  The  proclamation  was 
based  on  an  act  of  Congress  supposed  to  authorize  it ;  but  the  supreme 
court  held  that  the  act  did  not  apply,  and  then  added — 

We  go  farther,  and  say,  that  whenever  a  tract  of  land  shall  have  been  once  legally 
appropriated  to  any  purpose,  from  that  moment  the  land  thus  appropriated  becomes 
severed  from  the  mass  of  the  pnblic  lands ;  and  that  no  subsequent  law,  proclamation  or 
sale,  would  be  construed  to  embrace  or  operate  upon  it,  although  no  reservation  were 
made  of  it. 

In  the  case  of  Leavenworth  R.  E.  Co.  v.  United  States  (2  Otto,  p.  745), 
involving  the  effect  of  a  railroad  grant  on  a  prior  Indian  reservation,  the 
supreme  court,  in  commenting  on  said  rule  of  construction  laid  down  in 
Wilcox  V.  Jackson,  supra^  uses  this  language : 

It  may  be  urged  that  it  was  not  necessary  in  deciding  that  case  (Wilcox  v.  Jackson) 
to  pass  upon  the  question ;  but,  however  this  may  be,  the  principle  asserted  is  sound 
and  reasonable,  and  we  accept  it  as  a  rule  of  construction.  The  supreme  courts  of 
Wisconrin  and  Texas  have  adopted  \t  in  cases  where  the  point  was  necessarily  in- 
volved. 7  Tex.  76;  11  Wis.,  274.  It  applies  with  more  force  to  Indian  than  to 
military  reservations.  The  latter  are  the  absolute  property  of  the  government ;  in 
the  former,  other  rights  are  vested.  Congress  cannot  be  supposed  to  grant  them  by 
a  subsequent  law  general  in  terms.  Specific  language  leaving  no  room  for  doubt  as 
to  the  legislative  will  is  required  for  such  purpose  •  «"  •  •  •  in  construing  a 
public  grant,  as  we  have  seen,  the  Intention  of  the  grantor,  gathered  from  the  whole 
and  every  part  of  it,  must  prevail.  If,  on  examination,  there  are  doubts  about  that 
intention  or,  the  extent  of  the  grant,  the  government  is  to  receive  the  benefit  of  them. 
*****  It  would  be  strange,  indeed,  if,  by  such  an  act.  Congress  meant  to  give 
away  property  which  a  wise  and  just  policy  had  devoted  to  other  purposes.    *    *    * 

*  '  Every  tract  set  apart  for  special  uses  is  reserved  to  the  government,  to  en- 
able it  to  enforce  them.  There  is  no  difierence,  in  this  respect,  whether  it  be  appro- 
priated  for  Indian  or  for  other  purposes. 

Is  the  reservation  by  the  government  to  itself  of  lands  for  the  pur- 
pose of  reimbursing  itself  for  other  lands  granted,  as  in  the  present 
case,  such  an  appropriation  of  the  lands  so  reserved  as  will  fall  under 
said  rule  of  construction  and  except  such  reserved  lands  from  a  subse- 
quent grant  general  in  its  terms  and  not  specifically  embracing  them  t 
In  making  grants  of  public  lands  for  canals,  turnpikes  and  railroads, 
it  was  contended  that  Congress  had  not  the  constitutional  x)o.wer  '^  to 
give  these  public  lands  for  such  purposes,  unless  she  did  it  upon  the 
principle  that  the  remainder  will  be  enhanced  in  value  coextensive  with 
the  amount  granted;  or,  in  other  words,  that  each  alternate  section 
shall  sell  for  two  dollars  and  fifty  cents  per  acre,  when  the  whole  of  the 
sections  would  sell  for  only  one  dollar  and  twenty -five  cents  per  acre." 
This  was  the  purpose  of  the  reservation  to  the  government  in  the  canal 
grant  to  Ohio  of  May  24, 1828,  and  the  making  the  sections  so  reserved 
double  minimum  in  value.  Such  has  been  the  settled  policy  of  the  gov- 
ernment from  the  origin  of  these  grants,  and  the  decisions  of  this 
Department  have  been  in  line  with  this  policy,  in  holding  that  the  res- 
ervation to  the  government  amounts  to  such  a  disposition  of  the  land 
as  excepted  it  from  a  subsequent  grant  not  specifically  embracing  it. 
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State  of  Michigan,  8.  L.  D.,  313.  The  indem  ni ty  claimed  by  the  State  from 
the  government  is  the  proceeds  of  the  sale  of  land  reserved  to  the  gov- 
ernment for  reimbursement  for  lands  granted  the  State  for  canal  par- 
poses.  This  claim  asserts  a  right  in  the  State  to  both  the  granted  and 
reserved  lands  under  the  canal  grant,  where  the  latter  are  swamp.  The 
rule,  that  a  grant  by  the  United  States  is  to  be  strictly  construed 
against  the  grantee  applies  to  grants  to  a  State  for  canal  purposes,  and 
where  ^^  rights  claimed  under  the  government  are  set  up  against  it,  they 
^  must  be  so  clearly  defined  that  there  can  be  no  question  of  the  purpose 
of  Congress  to  confer  them."  Leavenworth  E.  B.  Go.  v.  United  States, 
supra;  Dubuque  and  Pacific  B.  B.  Go.  v,  Litchfield,  23  How.,  66. 
The  motion  for  review  is  denied. 


SWAMP  GRANT— ACT  OF  MABCH  3,  1867. 

State  op  Illinois. 

Following  the  decisions  rendered  in  the  two  preceding  cases  the  claim 
of  the  State  of  Illinois  to  certain  lands  under  the  swamp  grant  was  re« 
jected  by  Secretary  Noble,  April  2, 1890. 


TIMBER  CULTtTRE  CONTEST-ACT  OF  MAY  14,  1880. 
OABDNEB  V.  SPENOEB  ET  AL. 

A  timber  cultare  contest  may  be  entertained  thoagh  the  contestant  has  no  applica- 
tion to  ent«r  therewith ;  and  the  contestant,  if  snccessfal  in  such  case,  is  en- 
titled to  a  preferred  right  of  entry  under  section  2,  act  of  May  14, 1880. 

The  right  of  a  contestant  to  proceed  against  an  entry  is  not  defeated  by  a  subsequent 
relinquishment  thereof,  and  the  intervening  entry  of  another. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land^  Office^  April  2, 

1890. 

I  have  considered  the  appeal  of  John  D.  Davies  as  intervener  from 
the  decision  of  your  office  dated  October  18, 1888,  in  the  case  of  Joseph 
Gardner  v  Joshua  Speucer,  holding  for  cancellation  the  latter's  timber 
culture  entry  for  the  N.  J  of  the  NW.  i  Sec.  18,  T.  16  N.,  E.  2  W., 
Grand  Island  laud  district,  Nebraska. 

On  September  20, 18S0,  Spencer  made  entry  for  said  land  under  the 
timber  culture  act  of  June  14, 1878,  and  on  March  13, 1886,  Gardner 
initiated  a  contest  against  said  entry  alleging  that  ^^  Joshua  Spencer 
has  failed  to  plant  five  (5)  acres  of  said  land  to  trees,  seeds  or  cuttings." 

A  hearing  was  ordered  and  set  for  May  13,  1886,  testimony  of  wit- 
nesses to  be  taken  before  H.  F.  J.  Hockenberger  at  his  office  in  Colum- 
bus, Nebraska^  May  3, 1886. 

On  March  17,  1886,  John  D.  Davies  appeared  at  the  local  office  and 
presented  Spencer's  relinquishment  of  his  said  entry  )  and  at  the  same 
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« 

time  made  application  to  enter  said  tract  under  the  timber  coltare  law; 
the  said  relinqnishment  was  duly  filed  and  timber  culture  receipt  No. 
5662  was  issued  to  Davies  for  said  land. 

On  May  3, 1886,  contestant,  Gardner,  appeared  in  person  and  with 
his  witnesses  before  H.  F.  J.  Hockenberger,  at  his  office  and  were  duly 
sworn  and  testified  against  Spencer's  entry.  Spencer  did  not  appear 
either  in  person  or  by  attorney.  The  testimony  of  contestant  and  his 
witnesses  was  properly  certified  and  transmitted  to  the  local  office. 

On  July  22, 1886,  the  register  and  receiver  ordered  a  second  hearings 
to  ascertain  whether  Spencer's  relinquishment  wa^  the  result  of  Gard- 
ner's contest,  or  the  contest  the  result  of  the  relinquishment ;  and  at 
the  same  time  directed  the  testimony  to  be  taken  before  a  notary  public 
at  Oolumbus,  Nebraska  September  10, 1886,  and  final  hearing  at  the 
local  office,  September  20, 1886. 

On  September  10, 1886,  the  contestant  and  contestee  appeared  in  per- 
son at  the  place  designated.  John  D.  Davies  as  intervener  appeared 
in  person  and  by  attorney.  Witnesses  for  the  respective  parties  were 
sworn  and  testified  and  their  testimony  was  transmitted  to  the  local 
land  office  at  Grand  Island.  On  November  5,  1886,  the  register  and 
receiver  reported  that  contestant  having  failed  to  apply  to  enter  said 
land  either  under  the  homestead  or  timber  culture  laws  at  the  time  he 
commenced  his  contest,  they  declined  to  consider  the  evidence  adduced 
at  either  of  said  hearings,  and  recommended  that  Gardner's  contest  be 
dismissed. 

On  December  1, 1886,  contestant  appealed,  and  on  October  18, 1888, 
your  office  reversed  the  action  of  the  local  office  and  held  that  Davies' 
entry  was  subject  to  the  preference  right  of  Gardner  to  enter  the  land 
as  the  successful  contestant  of  Spencer's  entry.  On  December  21, 1888, 
Davies  as  intervenor  appealed  to  this  Department. 

The  testimony  produced  by  the  contestant  May  3, 1886  was  in  accord- 
ance with  the  published  order  of  the  local  officers  under  Bule  35  of  the 
Bules  of  practice. 

Oontestant's  evidence  clearly  shows  that  during  the  period  covered 
by  Spencer's  entry,  he  had  failed  to  plant  to  tree  seed,  trees,  nuts  or 
cuttings  more  than  two  and  a  half  acres  upon  the  tract  covered  by  his 
entry,  and  that  for  more  than  two  years  and  up  to  the  initiation  of  this 
contest  Spencer  had  neglected  to  cultivate  any  portion  of  the  trees 
growing  upon  said  claim. 

The  evidence  of  contestant  and  his  witnesses  is  uncontradicted  and 
clearly  shows  a  failure  on  the  part  of  Spencer  to  comply  with  the  re- 
quirements of  the  timber  culture  law. 

Bule  1,  of  the  Bules  of  Practice,  gives  to  an  adverse  party  or  other 
person,  the  right  to  contest  any  entry,  filing  or  other  claim  under  the 
laws  of  Congress  relating  to  the  public  lands  for  any  sufficient  cause 
affecting  the  legality  or  validity  of  the  claim  (4  L.  D.,  37),  and  as  the 
contestant  in  the  case  at  bar  sustained  the  allegations  in  his  affidavit 
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of  contest,  he  was  entitled  to  his  preference  right  of  entry  ander  the 
provisions  of  the  second  section  of  the  act  of  May  14, 1880  (21  Stat, 
140)  J  Kingsbury  v.  Holt  (7  L.  D.,  9). 

Inasmach  as  the  execation  of  Spencer's  relinquishment  March  15 
1886,  the  filing  thereof  March  17,  and  the  entry  of  Davies  the  same 
day  were  all  subsequent  to  the  filing  of  Gardner's  contest  affidavit,  his 
rights  under  such  contest  were  not  defeated  by  that  relinquishment 
and  entry. 

Gilmore  v.  Shriner  (9  L.  D.,  269);  Hay  v.  Yager  et  aL  (10  L,  D., 
105). 

The  decision  appealed  from  is  accordingly  affirmed. 


HOMESTEAD  ENTBT— FIKAL  PROOF. 

Henbt  Elmobe. 

The  Department  has  no  anthority  to  extend  the  statutory  period  within  which  a 

homesteader  is  required  to  submit  final  proof. 
Permission  to  submit  new  proof  may  be  accorded,  where  that  submitted  is  found  in« 

sufficient  but  good  faith  is  apparent  on  the  part  of  the  entryman. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  April  5, 

1890. 

I  have  considered  the  appeal  of  Henry  Elmore  from  your  office  de- 
cision of  March  3, 1889,  rejecting  his  final  proof  in  snpport  of  his  home- 
stead entry  for  the  S.  i  SW.  J  of  Sec.  23,  and  the  NW.  J  of  the  NW.  J 
of  Sec.  26,  T.  38,  R.  18  W.,  Boonville,  land  district,  Missouri. 

Elmore  made  homestead  entry  for  said  land  November  13, 1883,  and 
on  March  2, 1889,  submitted  final  proof  thereunder.  This  proof  was 
rejected  by  the  local  officers  ^^  because  he  had  not  lived  on  the  land  for 
the  length  of  time  the  law  required."  That  action  was  affirmed  by  your 
office  with  the  following  qualification — 

As  there  is  no  appearance  of  bad  faith  shown,  you  will  notify  him  that  he  will  be 
allowed  to  make  new  proof,  after  fully  complying  with  the  law  by  a  continuous  resi- 
dence upon  the  land  for  a  period  of  five  years  from  date  of  moving  thereon  in  Oc- 
tober 1886,  or  before  the  A.  D.,  1892.  This  proof  when  submitted  will  in  the  ab- 
sence of  an  adverse  claim  be  considered  upon  equitable  principles. 

From  the  final  proof  it  appears  that  at  the  time  Elmore  made  his 
entry  he  was  living  with  his  uncle  on  land  adjoining  this  tract ;  that  he 
bought  some  improvements  that  were  on  the  claim ;  that  in  the  winter 
of  1883-84  he  cleared  and  put  in  cultivation  five  acres  of  the  land ;  he 
taught  a  term  of  school  from  three  to  five  months  each  year,  living  on 
the  land  during  the  time.  He  was  married  in  October  1886,  and  moved 
onto  the  claim  soon  afterwards,  where  he  has  since  lived  continuously. 
His  house  was  built  in  1886,  and  was  inhabitable  at  all  seasons.    His 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  401 

buildings  at  date  of  final  proof  consisting  of  a  hewed  log  hoase,  a  smoke 
house  and  stable,  he  and  one  of  his  witnesses  valued  at  $75  the  other 
witness  placing  the  value  at  $130.  In  addition  to  these  improvements 
he  had  under  cultivation  twenty-five  acres  of  the  land  on  which  he  had 
raised  crops  five  seasons.  All  his  personal  property  consisting  of 
house-hold  furniture,  wagon,  plows,  harrow,  two  horses,  ten  cattle,  and 
twenty  hogs  were  kept  oa  this  claim.  He  kept  his  property  on  the 
claim  from  date  of  entry. 

This  proof  indicates  that  the  entryman  acted  in  good  faith  in  this 
matter  and  satisfactorily  shows  a  compliance  with  the  requirements  of 
the  law  as  to  improvements  and  cultivation.  This  proof  however,  shows 
that  he  did  not  build  his  house  until  some  time  in  1886,  and  did  not 
actually  reside  thereon  until  after  bis  marriage  in  October  of  that  year. 

The  affidavit  filed  with  this  application  to  make  entry,  sets  forth  that 
he  was  then  residing  on  the  laud  and  that  his  improvements  consisted 
of  a  log  house,  stable,  crib,  and  twenty  acres  in  cultivation,  all  valued 
at  $100. 

In  his  final  affidavit,  made  March  2,  1889,  he  states  among  other 
matters  '^  that  I  have  made  actual  settlement  upon,  and  have  cultivated 
said  land,  having  resided  thereon  since  the  13th  day  of  November  1883, 
to  the  present  time ; "  While  in  his  final  proof  he  testified  in  answer  to 
formal  question  ^^  When  did  yon  move  on  this  land  and  commence  living 
permanently  there  ?  I  was  married  in  October  1886,  and  moved  on 
claim  shortly  afterward,  cannot  give  exact  date.'^ 

There  is  a  conflict  between  these  statements,  which  may  be  reconciled, 
and  there  are  discrepancies  in  his  various  statements  that  may  be  ex- 
plained, but  the  weight  of  theevidence  asitstands  does  not  show  that  his 
residence  on  said  land  has  been  such  as  the  law  requires.  The  proof 
being  unsatisfactory  is  rejected.  The  decision  of  your  office,  however, 
in  effect,  extends  the  time  for  making  final  proof  beyond  the  lifetime  of 
the  entry,  this  the  Department  has  no  authority  to  do.  See  John  O. 
Mounger  (9  L.  D.,  291). 

In  view  of  the  fact  that  there  is  no  adverse  claimant,  and  the  further 
fact  that  the  evidence  shows  good  faith  in  the  entryman ;  that  he  has 
made  lastingand  valuable  improvements  on  said  land ;  that  he  has  made 
his  home  thereon  since  his  marriage,  and  evidently  intends  so  to  do,  he 
will  be  allowed  to  make  new  proof  herein  within  the  lifetime  of  his  entry, 
setting  forth  fully  and  explicitly  all  the  facts  relating  to  his  occupancy 
of  said  land  from  November  13, 1883,  with  any  explanation  he  may  have 
to  give  of  the  discrepancies  in  his  various  affidavits. 

Your  decision  is  modified  accordingly. 
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SPECULATIVE  CONTEST-APPLICATION  TO  ENTER. 

Harrington  v.  Stooeham  et  al. 

Au  entry  secured  through  a  speculative  and  fraudulent  cout^st  is  in  valid ,  and  must 

be  canceled. 
Ad  application  to  enter  should  not  be  allowed  during  the  pendency  of  a  charge  affect 

ing  the  good  faith  of  the  applicant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April  8, 

1890. 

Oil  Jaly  28,  1884,  Harvey  D.  Stockham  made  homestead  entry  for 
the  SE.  i  of  section  10,  T.  10  K,  E.  39  W.,  North  Platte  land  district, 
Nebraska.  Against  this  entry  Jay  E.  Adams  instituted  a  contest,  the 
date  of  which  is  not  disclosed  by  the  record,  hearing  on  such  contest 
was  appointed  for  May  26, 1886,  and  continued  by  stipulation  of  the 
parties  to  August  2, 1886. 

On  June  28,  1886,  Dennis  W.  Harrington  made  and  executed  his  con- 
test affidavit  before  a  notary  public  in  Keith  county,  Nebraska,  the 
same  charges  abandonment  of  the  claim  by  the  entryman  Harvey  D. 
Stockham  and  also 

that  one  Jay  £.  AdaoiH  initiated  contest  on  said  land  and  that  final  hearing  on  the 
same  has  been  contiuuod  lo  August  2,  1886,  that  the  said  Harvey  D.  Stockham  has 
heretofore  executed  a  reliuqnishment  on  said  laud  and  placed  the  same  in  the  hands 
of  the  aforesaid  Jay  E.  Adams  and  that  the  same  was  done  for  a  yalnable  considera- 
tioD.  And  that  the  said  Jay  E.  Adams  now  holds  said  relinquishment  for  purposes 
of  speculation  and  has  oifcred  to  sell  his  interest  in  said  relinquishment  for  a  consid- 
eration. And  that  hia  said  contest  is  now  held  on  said  land  only  for  the  purpose  of 
keeping  other  parties  from  contesting  said  land. 

This  affidavit  was  transmitted  to  the  local  land  office  by  mall ;  it 
came  to  the  hands  of  the  officers  early  enough  to  be  endorsed  by  them 
as  follows :  "  Filed  June  30,  1886,  9  o'clock  A.  M.^'  On  what  day  or  at 
what  hour  the  letter  containing  the  affidavit  reached  the  office  is  not 
otherwise  shown  by  the  record. 

On  the  said  day,  June  30, 1886,  the  local  officers  issued  notice  of  con- 
test on  this  affidavit,  appointing  August  13,  1886,  for  taking  testimony 
before  a  commissioner  and  August  19, 1886,  for  final  hearing.  The  de- 
fendants were  duly  served  with  notice ;  Adams  personally,  Stockham 
by  publication. 

On  the  same  day,  June  30,1886,  Jay  E.  Adams,  filed  in  the  local  office 
the  relinquishment  of  Stockham ;  it  is  endorseil  by  the  register  of  the 
said  office  '^  Received  at  this  office  June  30, 18S6,  at  9  o'clock  A.  M.,  and 
entered  upon  the  proper  record."  At  the  same  time  Adams  made  appli- 
cation  for  a  homestead  entry  on  the  said  land,  which  was  allowed. 

On  August  13, 1886,  the  time  appointed  for  the  taking  of  the  testi* 
mouy  before  the  commissioner  in  the  contest  of  Harrington,  Stookham 
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made  default,  Adams  appeared  specially  and  filed  his  verified  motion 
for  the  dismissal  of  the  contest  on  the  grounds, — 

First,  that  at  the  time  said  contest  was  filed  affiant  had  homestead  entry    .... 

upon  said  land and  that  he  filed  his  application  and  affidavit  before  the 

register  and  receiver  for  said  land  promptly  at  9  o'clock  on  Jnne  30, 1886,  and  that  at 
the  time  said  contest  was  filed  the  homestead  entry  ....  of  Harvey  D.  Stook- 
ham  was  canceled  and  that  said  homestead  entry  ....  was  made  without  the 
knowledge  of  any  one  going  to  contest  said  land.  Second,  that  the  contest  affidavit 
does  not  contain  facts  sufficient  to  constitute  a  cause  of  action. 

Thereupon  the  testimony  was  taken  on  the  part  of  the  contestant  Har- 
rington and  on  the  part  of  the  defendant  Adams,  the  attorney  of  the 
latter  cross-examining  the  witnesses  of  the  plaintiff  and  introducing 
testimony  on  the  part  of  the  defence. 

The  local  officers  rendered  their  decision  August  23, 1886 ;  in  it  they 

say, 

We  find  that  the  most  decided  preponderance  of  testimony  shows  that  Adams  ob- 
tained and  held  the  relinquishment  till  the  day  he  filed  it  for  speculative  purposes. 
The  conclusion  of  bad  faith  on  the  part  of  Adams  is  irresistible.  This  disposes  of  his 
motion  to  dismiss  by  refusing  it.  We  are  therefore  of  the  opinion  that  homestead 
entry  No.  5261  (the  entry  of  Stockham)  should  be  canceled,  that  Adams  has  no  good 
standing  in  the  case  and  that  this  contest  should  be  snstalned. 

Adams  appealed.  Your  office  having  considered  the  evidence  in  the 
case  in  the  decision  of  October  13, 1888,  expresses  itself  as  follows : 

I  am  of  opinion  from  the  evidence  that  Adams  initiated  contest  on  this  laud  not 
in  good  faithy  but  for  specalative  purposes,  and  that  the  whole  transaction  from 
its  inception  of  the  contest  to  and  including  the  filing  of  Stockham's  relinquishment, 
and  his  own  application  to  enter  was  a  scheme  conceived  and  consummated  for  specu- 
lative purposes. 

In  rendering  your  said  decision,  you  further  say, 

It  appears  that  by  your  (the  local  officers')  letter  of  August  19, 1886,  you  (the  local 
officers)  advised  this  office  of  the  filing  of  Stockham's  relinquishment,  and  the  issue 
of  homestead  entry  No.  10820  to  Adams,  apparently  overlooking  Harrington's  contest 
and  that  this  office  in  ignorance  of  that  contest,  by  letter  **  C,"  of  October  14,  1886, 
in  view  of  the  facts  reported  closed  the  case  in  favor  of  the  contestant,  Adams,  as 
entitled  to  the  preference  right  of  entry.  This  action  cannot  of  course,  prejudice 
Harrington.  The  entry  of  Stockham  having  been  canceled,  it  is  necessary  now  that 
the  entry  of  Adams  No.  10820  be  removed  from  the  record  and  that  Harrington  be  al- 
lowed the  preference  right  of  entry.  Entry  No.  10820  is,  therefore,  held  for  cancella- 
tion. 

the  decision  of  the  local  officers  was  therefore  by  your  office  modified 
accordingly. 

From  your  said  office  decision,  Adams  appealed  to  this  Department 
and  the  case  as  between  Harrington  and  Adams  is  therefore  before  me 
for  consideration. 

Adams,  in  his  appeal,  specifies  the  following  errors : 

I.  The  evidence  shown  is  wanting  to  show  that  claimant  Jay  £.  Adams  offered  the 
relinquishment  to  the  land  in  question  for  sale  if  it  does  show  that  he  offered  and  sold 
relinquishments  to  other  lands* 
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II.  That  the  eyidenoe  does  not  justify  the  holding  of  claimants  homestead  entry 
No.  10620  for  SE.  i,  Sec.  10,  T.  10  N.,  of  B.  *J9  W.,  for  cancellation  (See  Lee  v.  Good- 
manson  (4  L.  D.,  363). 

In  yoar  office  letter  of  October  13,  1883,  yoa  correctly  sum  up  the 
evidence  in  the  case  as  follows : 

The  decided  preponderance  of  testimony  in  this  case  is  to  the  effect  that  Adams  was 
a  professional  contestant,  who  had  made  hnsiness  of  contesting  entries  to  snch  an  ex- 
tent, that  he  had  been  threatened  by  the  settlers  in  the  Tioinity  with  lynch  law, 
unless  he  ceased  this  disreputable  hnsiness.  It  was  his  habit  to  contest  claims  with 
the  object  of  forcing  the  claimants  either  to  pay  him  to  withdraw  the  contest  or  sell 
ont  their  claims  to  him,  and  ezecate  relinquishments  to  be  held  by  him  for  sale  to 
others.  In  this  case  he  contested  the  entry  of  Stockham  who  is  represented  to  have 
been  a  poor  man  unable  to  maintain  the  cost  of  contest  and  who  was  therefore,  forced 
to  sell  to  Adams.  Adams  took  his  relinquishment  and  on  the  same  day  obtained  the 
signature  of  Stockham  to  an  agreement  for  a  continuance  of  the  contest,  his  object 
being  to  gain  time,  during  which  he  could  dispose  of  the  relinquishment  to  a  third 
party,  and  thus  make  a  profit  on  it,  without  having  to  exercise  hisright  of  entry^ 
and  the  evidence  shows  that  he  did  offer  to  sell  the  land  to  several  parties  after  he 
had  obtained  the  relinquishment.  It  appears  that  this  was  only  one  of  several  specu- 
lative contests  initiated  by  Adams,  either  directly  in  his  own  name  or  indirectly, 
through  others,  one  of  the  witnesses  testifying  that  Adams  told  him  that  he  had  oar. 
ried  five  relinquishments  at  one  time,  another  that  he  heard  him  say  that  he  had 
averaged  one  hundred  dollars  a  week  contesting  claims,  and  another  that  he  said  he 
expected  to  make  three  thousand  dollars  this  summer  (1886)  on  his  contests. 

I  might  add  that  Adams  himself  testifies  that  he  offered  to  withdraw 
hii}  said  contest  against  Stockham  for  a  money  consideration  which  it 
seems  Stockham  was  unable  to  pay. 

The  evidence  therefore  clearly  establishes  the  facts  that  Adams'  con- 
test for  the  land  was  fraudulent  and  speculative,  that  in  pursuance  of 
such  fraud  and  speculation  he  procured  the  relinquishment  of  Stock- 
ham and  the  continuance  of  the  hearing  on  the  contest  and  I  must  add 
the  entry  itself.  The  entry  is  necessarily  affected  by  the  fraud  and 
speculative  character  of  the  whole  transaction. 

In  Dayton  v.  Dayton  (8  L.  D.,  248),  it  is  held  that  an  entry  under  the 
homestead  law  for  any  other  purpose  than  the  establishment  of  a  home 
to  the  exclusion  of  one  elsewhere  is  an  entry  in  bad  faith  and  that  a 
contest  with  a  view  of  making  such  an  entry  is  in  bad  faith  and  that  no 
preference  right  can  be  secured  thereunder,  and  that  an  entry  obtained 
by  virtue  of  such  a  contest  is  invalid  and  should  be  canceled. 

Adams  in  his  appeal  claims  that  the  cancellation  of  his  entry  is  not 
justified  by  the  evidence  and  refers  to  the  case  of  Lee  v.  Gtoodmansoii 
(4  L.  D.,  363).  In  that  case  it  was  held  that  the  filing  of  a  relinquish- 
ment accompanied  by  a  preemption  declaratory  statement  defeats  a 
simultaneous  application  to  contest  the  entry  thus  vacated.  One  feat- 
ure in  the  case  appears  to  have  been  that  there  was  no  evidence  in  the 
case  showing  a  collusion  between  the  entryman  who  had  relinquished 
and  the  pre-emptor.  In  the  case  at  bar  the  evidence  clearly  shows  that 
a  collusion  existed  between  Stockham  and  Adams  for  the  fraudulent 
and  speculative  purposes  of  the  latter.    After  Ad^ms  l^acl  commenced 
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his  contest,  after  he  had  purchased  Stockham's  relinqnishment  and 
after  the  entrymau  had  no  further  interest  in  the  claim,  they  agreed 
between  themselves  that  the  hearing  on  the  Adams  contest  which  had 
been  fixed  for  May  26, 1886,  should  be  continued  to  August  2, 1886, 
more  than  sixty  days.  The  relinquishment  disposed  of  the  contest  and 
the  continuance  was  agreed  upon  to  enable  Adams  to  accomplish  his 
said  purpose. 

The  charge  of  Harrington's  contest  affidavit  in  this  respect  is  fully 
sustained  by  the  evidence. 

Assuming  then  that  the  filing  of  Adams'  pai)ers  for  his  entry  and 
Harrington's  affidavit  of  contest  in  the  local  office  were  simultaneous 
this  case  presents  facts  widely  different  from  the  facts  in  the  case  re- 
ferred to,  and  the  latter  can  not  be  deemed  an  authority  to  control 
the  case  at  bar. 

When  Adams  presented  his  applicatiom  for  an  entry  at  the  local  office 
it  was  met  by  the  accusation  of  Harrington's  contest  affidavit,  and  the 
entry  should  not  have  been  allowed  until  the  charge  against  Adams  had 
been  legally  disposed  of  by  a  proper  trial.  On  the  facts  shown  in  this 
case  the  entry  of  Adams,  if  the  contest  had  been  directed  against  it, 
would  have  been  canceled  because  fraudulent  and  speculative. 

Should  not  the  same  facts  upon  proper  charges  as  in  this  case  pre- 
vent the  allowance  of  the  entry  f  I  think  they  should.  To  some  extent 
the  late  case  of  Foreman  i?.  Wolfe  et  al  (9  L.  D.,  314)  and  Parris  v.  Hunt 
(idem.,  225),  sustain  this  view. 

For  reasons  herein  set  forth  your  said  office  decision  is  affirmed. 


PBACTICE— NOTICE— AMENDMENT— APPBABANCB. 

MoFABLAIO)  V.  Jaokson. 

New  notice  to  the  defeodant  is  not  reqaired,  where  an  objection  to  the  anfflciency  of 
a  charge  is  sustained  and  leaye  to  amend  allowed. 

Where  the  defendant's  attorney  appears  and  cross-examines  the  witnesses,  such  ap- 
pearance is  *' general,"  and  the  legal  effect  thereof  can  not  be  avoided  by  oalUng 
it  '*  special/' 

That  an  amended  affidavit  of  contest  is  not  filed  within  the  time  allowed  therefor,  is 
an  objection  that  can  not  be  raised  after  trial. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  April  8, 

1890. 

I  have  considered  the  case  of  James  McFarland  v.  Amoorth  W.  Jack- 
son upon  the  appeal  of  the  latter  from  your  office  decision  of  October 
12, 1887,  sustaining  the  contest  against  the  homestead  entry  of  said 
Jackson  for  the  B.  i  SW.  ^  and  W.  i  SE.  i  Sec.  14,  T.  21  S.,  R  22  W., 
Lamed  land  district,  Kansas. 

Amoorth  W.  Jackson  made  homestead  entry  on  November  6, 1884  for 
said  land,  and  on  December  22, 1885,  James  McFarland  filed  affidavit 
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of  contest  against  the  same  alleging  in  said  affidavit  that  said  Jackson 
bad  wholly  abandoned  said  tract ;  that  he  had  changed  his  residence 
for  more  than  six  months  since  making  said  entry ;  that  he  had  not  set- 
tled npon  and  caltivated  said  tract  as  required  by  law. 

The  hearing  was  set  for  February  26, 1886,  and  on  January  9, 1886, 
personal  service  of  notice  of  said  contest  and  of  time  and  place  of  hear- 
ing the  same  was  made  ux)on  him.  On  the  day  of  hearing  defendant 
appeared  by  attorney  and  filed  a  motion  to  dismiss  the  contest,  and 
entered  ^^  a  special  appearance  for  the  purpose  of  this  motion  only." 
The  first  ground  of  the  motion  is — 

That  there  is  no  caase  of  action. 

2nd.  That  the  contest  affidavit  of  plaintiff  is  defective  in  this ;  that  plaintiff  does 
not  allege  that  defendant  has  failed  to  reside  upon  said  tract,  or  has  abandoned  the 
land  for  six  months  next  prior  to  the  initiation  of  contest,  and  same  defect  in  notice 
issued. 

3rd.  For  want  of  prosecution. 

This  motion  was  sustained  '^  subject  to  plaintifiPs  amending  affidavit." 
On  April  27,  1886  (not  on  February  26th,  as  stated  by  the  local  of- 
ficers) an  amended  affidavit  was  filed  alleging:  — 

That  Amoorth  W.  Jackson  has  wholly  abandoned  said  tract  for  more  than  six 
months  next  preceding  the  date  of  his  contest  affidavit,  to  wit,  December  2SI,  1885; 
that  he  has  changed  his  residence  therefrom  for  more  than  six  months  since  making 
said  entry  and  next  preceding  the  date  of  the  original  affidavit,  December  22, 1885 ; 
that  said  tract  is  not  settled  upon  and  cultivated  by  said  party  as  required  by  law 
and  said  Amoorth  W.  Jackson  was  not  at  that  date  residing  upon  said  tract  and  has 
never  cultivated  said  tract  of  land. 

Hearing  was  continued  till  April  27, 1886,  at  which  time  plaintiff 
appeared  and  defendant  made  ^'special"  appearance,  and  hearing  was 
passed  to  April  30,  when  defendant  filed  a  motion  setting  forth  that 
defendant  was  a  resident  of  the  State  and  could  have  been  served  with 
notice  ^  that  he  had  not  been  legally  served  to  appear  at  this  time  and 
place;  that  the  local  officers  had  no  jurisdiction  in  the  case  at  this  time 
and  that  defendant  had  a  perfect  defense  when  legally  cited  to  appear; 
that  no  alias  notice  was  issued  after  amending  contest  affidavit  April 
27, 1886,  and  no  effort  has  been  made  to  get  service  since  amending 
affidavit;  that  the  contest  is  for  speculation;  that  there  is  no  proof  of 
service  in  the  case ;  that  the  amended  allegations,  April  27, 1886,  takes 
defendant  by  surprise,  because  he  has  had  no  notice  thereof;  that 
it  is  filed  too  late  to  be  considered  and  he  asks  that  the  case  be  dis- 
missed. 

This  motion  was  overruled,  to  which  defendant  excepted. 

Thereupon  the  hearing  proceeded,  and  the  plaintiff  offered  evidence 
in  support  of  his  amended  affidavit  of  contest  the  defendant  appeared 
by  attorney  and  cross  examined  the  witnesses. 

At  the  close  of  the  evidence  by  plaintiff,  the  defendant  by  his  attorney 
declined  to  offer  any  evidence  and  insisted  upon  his  objection  to  the 
proceedings  and  notified  the  local  officers  that  ^^  when  legally  summoned 
to  respond  he  has  ample  and  sufficient  defense." 
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The  testimony  shows  that  there  was  upon  the  land  a  sod  house,  about 
sixteen  by  eighteen  feet,  with  a  board  roof;  that  there  was  no  door  or 
window  in  it,  no  stove,  fire-place  or  flue;  that  less  than  a  quarter  of  an 
acre  had  been  broken  to  get  sod  to  build  the  house.  There  is  no  evi- 
dence that  the  entryman  ever  lived  in  the  house  at  all,  the  evidence  on 
the  contrary  shows  that  he  never  did  live  in  it ;  that  he  lived  at  Will- 
iamson's clerking  in  a  store  until  Wier  took  the  store  and  that  he 
clerked  for  him  until  the  fall  of  1885,  when  he  drove  a  mail  wagon  from 
Hodgeman  to  Jutmore,  some  twenty-three  miles  distant ;  that  he  stayed 
at  Wier's  while  at  the  Hodgeman  end  of  the  line ;  that  he  continued  at 
this  business  till  spring  of  1886  and  then  went  to  Larned. 

There  never  was  at  any  time  any  household  furniture  in  the  house, 
as  shown  by  the  evidence,  nor  any  indications  that  any  one  had  ever 
lived  there.  In  the  spring  of  1886  the  roof  was  taken  off*  the  house. 
Defendant  was  then  living  in  Larned  some  forty  miles  distant,  and 
nothing  has  been  done  to  make  the  house  habitable.  It  never  was 
habitable. 

The  motion  filed  February  26, 1886,  by  defendant  under  a  special 
appearance,  was  sustained  ^'  subject  to  plaintiff's  amending  affidavit." 
This  was  notice  to  him  that  he  would  be  called  upon  to  answer  the 
amended  affidavit  if  made,  and  was  correct  practice. 

The  affidavit  of  December  22, 1885,  of  contestant  was  defective,  but 
it  was  sufficiently  definite  and  certain,  and  contained  facts  sufficient  to 
warrant  the  issuing  and  service  of  notice  and  was  a  sufficient  affidavit 
for  amendment  to  be  made  to.  The  amendment  was  properly  allowed, 
and  no  further  notice  to  defendant  was  necessary.  See  White  v.  Mc- 
Gurk  et  al.  (6  L.  D.,  268) ;  Hartley  v.  Young  (10  L.  D.,  181). 

Attorney  for  defendant  in  his  appeal  to  this  Department  in  the  first 
specification,  claims  that  there  was  error  in  allowing  contestant  to  file 
an  amended  affidavit  after  the  day  fixed  for  filing  same,  he  not  having 
asked  or  obtained  another  order  within  which  to  file  it  later.  If  this 
were  true,  which  does  not  appear  of  record,  defendant  made  no  motion 
to  strike  it  from  the  files,  for  that  reason,  and  having  gone  to  trial  on 
it,  it  is  too  late,  after  trial,  to  consider  the  objection.  His  third  speci- 
fication that  the  Commissioner  erred  in  holding  his  special  appearance,  to 
be  general  has  no  force  in  view  of  the  fact  that  he  appeared  and  cross 
examined  contestant's  witnesses  on  the  hearing.  This  was  a  general 
appearance  and  he  could  not  avoid  its  legal  effect  by  calling  it 
^'special". 

The  testimony  clearly  shows  that  the  entryman  did  not  make  even  a 
pretense  of  complying  with  the  law  relating  to  homesteads. 

Your  decision  is  affirmed. 
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PRACTICE-NOTICE  OP  APPEAL. 

HUNTOON  V.  DSYEREt7X. 

A  party  in  interest  is  entitled  to  notice  of  appeal,  and  in  the  absence  of  such  notice 
the  appeal  will  not  bo  entertained. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  OeneraU 

Land  Office^  April  8, 1890. 

Oil  May  28, 1883,  James  Pryor  made  his  sworn  statement  required 
by  the  timber  land  act  of  June  3, 1878,  and  on  Angnst  17, 1883,  certifi- 
cate of  purchase  No.  5607  was  issued  for  the  NW.  I  of  Sec.  22,  T.  9  K, 
R.  1  E.,  H.  M.,  Humboldt  land  district  California. 

On  April  16,  1886,  Fryer's  entry  was  canceled  upon  the  report  of  a 
special  agent.  On  May  7, 1886,  Thomas  Devereux  made  his  sworn  state- 
ment for  the  same  tract  of  timber,  in  accordance  with  the  requirements 
of  said  act  of  1878,  and  on  August  2,  1886,  Devereux  made  final  proof 
and  received  final  certificate  of  purchase  No.  6911  for  said  tract  of  tim- 
ber land. 

On  February  18,  1887,  W.  M.  Huntoon,  as  transferee  of  James  Pryor 
filM  an  application  for  a  hearing,  and  on  December  13, 1887,  your  of- 
fice ordered  a  hearing  in  the  premises  and  at  the  same  time  directed 
the  local  officers  to  give  due  notice  of  such  hearing  to  all  parties  in  in- 
terest and  to  '^  Thomas  Devereux,  and  any  party  whom  you  know  to  be 
claiming  the  laud  through  Devereux." 

The  hearing  was  held  February  24,  1887,  and  on  June  14, 1888,  the 
local  officers  found  in  favor  of  Fryer's  entry  on  the  ground  that  the 
government  failed  to  sustain  the  allegations  contained  in  the  report  of 
the  special  agent. 

In  November  1888,  Thomas  Devereaux  made  application  for  a  re- 
hearing, alleging  in  his  corroborated  affidavit  that  the  local  officer  had 
failed  to  notify  him  of  the  former  hearing,  and  that  he  had  no  knowl- 
edge whatever  of  said  hearing  until  several  weeks  after  the  date  of  the 
said  hearing,  and  then  only  by  a  letter  from  a  friend. 

On  February  21, 1889,  your  office  reversed  the  findings  of  the  local 
officers,  and  decided  that  the  charge  of  fraud  against  Fryer's  entry  was 
sufficiently  sustained  by  the  evidence  adduced  at  the  hearing ;  and 
further  held  that  such  conclusion  would  obviate  the  necessity  of  con- 
sidering Devereux's  application  for  a  re-hearing. 

On  March  22, 1889,  Huntoon,  as  transferee  appealed  to  this  Depart, 
ment,  and  on  May  31,  1889,  attorneys  for  Devereux  filed  a  motion  to 
dismiss  Huutoon's  appeal,  for  the  reason  that  no  copy  of  said  appeal 
was  served  on  their  client  as  required  by  the  Bules  of  Fractice,  and  that 
having  an  uncanceled  entry  for  the  land  in  contest,  he  (Devereux)  was 
a  party  in  interest,  and  said  rules  required  that  he  should  be  served 
with  a  copy  of  the  appeal ;  that  as  Devereux's  entry  was  made  in  strict 
confbrmity  with  the  requirements  of  the  law  and  the  rules  governing 
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such  cases,  Pryor's  entry  having  been  canceled  by  the  proper  officer,  and 
as  Hantoon  did  not  appear  daring  the  period  of  Deverenx's  pablicatiou 
and  assert  his  claim  to  the  land,  he  can  not  now  bQ  heard  to  set  up  such 
a  claim  after  Devereux  has  made  proof  and  received  his  final  certificate 
from  the  proper  officers. 

On  June  28, 1889,  the  attorney  for  the  transferee  filed  in  the  local  of- 
fice a  reply  to  the  motion  to  dismiss  said  appeal,  but  there  is  no  proof 
herein  tending  to  show  that  a  copy  of  said  reply  was  served  either  upon 
Devereux  or  his  attorney. 

Bule  86  of  the  Bales  of  Practice  provides  that — '^Notice  of  an  appeal 
from  the  Commissioner's  decision  must  be  filed  in  the  General  Land  Of- 
fice and  served  on  the  appellee  or  his  counsel  within  sixty  days  from 
the  date  of  the  service  of  notice  of  such  decision,"  and  Bule  93  provides 
that — ^^A  copy  of  the  notice  of  appeal,  specification  of  errors,  and  all 
arguments  of  either  party  shall  be  served  on  the  opposite  party  within 
the  time  allowed  for  filing  the  same." 

Devereux  having  an  entry  of  record,  was  a  party  in  interest  and  as 
such  was,  under  the  rules  of  practice,  entitled  to  notice  of  appeal;  not 
only  was  this  true,  but  in  the  letter  of  your  office  directing  a  hearing, 
attention  was  explicitly  called  to  Deverenx's  interest.  The  appellant 
has  not  complied  with  the  rules  governing  such  cases,  and  in  fact  seems 
to  have  made  no  efibrt  to  so  do.  Under  these  circumstances  the  appeal 
herein  must  be  and  is  hereby  dismissed. 

Groom  v.  Missouri,  Kansas  and  Texas  By.  Go.  (9  L.  D.,  264) ;  Bundy 
V,  Fremont  Townsite  (id.,  276). 


TIMBER  CULTUIIE— PERIOD  OF  CULTIVATION— 08AGE  ORANGE. 

Jacob  E.  English. 

Id  a  timber  cnltnre  entry  made  prior  to  the  regulatious  of  June  27, 1887,  the  time 
occupied  in  the  preparation  of  the  soil,  and  planting  the  trees,  may  becomputed 
on  final  proof  as  forming  part  of  the  statutory  period  of  caltivation. 

The  osage  orange  may  be  regarded  as  a  timber  tree  when  cultivated  for  such  purpose 
within  the  latitude  where  it  attains  its  natural  growth. 

Secretary  Noble  to  the  Commissioner  oftJie  Oeneral  Land  Office^  April  S, 

1890. 

On  March  27, 1878,  Jacob  E.  English  made  timber  culture  entry  for 

the  SW.  J  Sec.  24  T.  14  S.,  E.  9  W.,  Salina  land  district,  Kansas,  and 

on  March  30, 1886,  Isaac  A.  Hopkins,  as  administrator  of  the  estate  of 

said  entryman,  offered  final  proof  before  the  clerk  of  the  district  court 

of  Ellsworth  county,  Kansas. 

•  •••••• 

On  April  1, 1886,  the  register  rejected  said  proof  on  the  ground  that 
the  timber  now  growing  on  the  tract  '^  is  osage  orange^  a  variety  which 
is  not  recognized  as  timber." 

On  May  1,  1886,  the  administrator  appealed,  alleging  among  other 
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things  tbat  the  osage  orange  trees  were  planted  on  said  tract  for  the 
reason  that  they  are  considered  in  the  neighborhood  as  of  valne  for 
stakes,  poles  and  wind- breaks. 
In  yoar  said  office  decision  of  November  5, 1888-,  it  was  held  that 

by  the  final  proof  it  appears  that  the  planting  of  five  acres  of  the  total  of  ten  acres 
planted,  did  not  take  place  nntil  October  20, 1880,  while  said  proof  was  made  March 
30, 1886,  only  five  years,  five  months  and  ten  days  later :  that  under  the  ruling  in  the 
case  of  Henry  Hooper  (6  L.  D.,  6*24)  the  cultivation  required  nnder  the  timber  culture 
law  must  be  computed  from  the  time  the  required  acreage  of  trees,  seeds  or  cuttings 
shall  have  beeu  planted.  The  proof  in  this  case  was  prematurely  made.  For  these 
reasons  the  question  as  to  the  character  of  the  trees  will  not  be  determined  until  new 
proof  shall  have  been  made  showing  a  compliance  with  the  above  requirements. 

The  administrator  did  not  appeal  from  your  said  office  decision. 

On  Febrnary  6,  1889,  one  Gertrude  E.  English  filed  a  statement 
dated  at  Chicago,  Illinois,  and  not  verified,  repre:^enting  herself  as  a 
daughter  of  the  deceased  entryman,  and  asking  that  the  decision  re- 
jecting the  final  proof  be  reversed. 

While  this  appeal  is  somewhat  informal  your  office  saw  fit  to  accept 
and  act  upon  it  and  I  have  concluded  in  the  absence  of  an  adverse  claim 
to  waive  the  informalities  and  to  consider  the  case  upon  its  merits. 

The  grounds  upon  which  the  local  officers  rejected  the  proof  hereto- 
fore, that  is,  because  osage  orange  is  not  recognized  as  timber,  can  not  be 
sustained.  Lewis  v.  Clark  (9  L.  D.,  3).  Nor  are  the  reasons  assigned  in 
your  office  decision  sufficient  under  the  present  rulings.  As  held  in  the 
cases  of  John  Lindback  (9  L.  D.,  284)  and  Christian  Isaak  (9  L.  D.,  624) 
<<  in  cases  of  timber  culture  entry  made  prior  to  the  regulations  ot  June 
27, 1887,  the  time  occupied  in  the  preparation  of  the  soil  and  planting 
the  trees  may  be  computed  on  final  proof,  as  forming  a  part  of  the 
statutory  period  of  cultivation." 

Under  these  rulings  the  decision  of  your  office  can  not  be  sustained 
and  it  is  therefore  reversed. 


HOMESTEAB-ACT  OF  JUNE  15,  1880. 

PuoKETT  V.  Kaufman  et.  al. 

An  intervening  pre-emption  claim  is  sufficient  to  bar  tlie  right  of  purchase  under  sec- 
tion 2,  act  of  June  15, 1880. 

The  right  to  make  cash  entry  nnder  said  section  is  suspended  during  the  pendency  of 
a  contest  against  the  original  entry. 

A  cash  entry  made  under  said  section,  subject  to  the  superior  right  of  a  successful 
contestant,  who,  in  the  exercise  of  such  right,  makes  a  pre-emption  filing  for  the 
land,  may  be  suspended,  pending  final  proof  under  such  filing,  or  be  relinqui^ed 
with  the  right  to  apply  for  repayment. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  8,  1890. 

The  case  of  George  W.  Puckett  v,  Fred  Kaufman  is  before  me  on  ap- 
peal by  Henry  Arlen — who  claims  the  laud  hereinafter  described  as 
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Kaufman's  grantee — ^from  the  decision  of  your  offioe,  dated  Jane  19, 
1888. 

The  sabject  matter  of  this  controversy  is  the  "SE.  i  of  Sec.  31,  T.  19 
S.,  B.  24  W.,  6th  principal  meridian,  Wa  Keeney  Elansas,  which  tract 
was  entered  nnder  the  homestead  laws  by  Kanfman  on  July  3, 1878. 

On  December  2, 1885,  Pnftkett  instituted  a  contest  against  said  entry, 
alleging  that  the  described  tract  had  been  abandoned  for  more  than 
five  years.  The  defendant  was  served  by  publication,  and  the  hearing 
in  the  case  was  set  for  January  11-,  1886,  before  the  register  and  receiver 
at  Wa  Keeney,  Kansas.  Defendant  made  default,  and  on  the  evidence 
produced  by  contestant  said  officers  found  that  the  described  tract  had 
been  abandoned  for  more  than  five  years,  and  recommended  the  can- 
cellation of  Kaufman's  entry. 

On  April  8th  following,  Kaufman  was  permitted  by  the  local  officers 
to  purchase  the  land  involved  herein  under  the  provisions  of  the  second 
section  of  the  act  of  June  15, 1880,  and  thereupon  said  contest  was 
dismissed. 

From  this  action  Puckett  appealed,  on  May  7,  1886,  and  on  June 
I'J,  1888,  your  office  held  that  the  local  office  erred  in  allowing  said 
cash  entry  to  be  made  pending  said  contest,  and  ^at  '^  E^ufman's  ap« 
plication  to  purchase  should  have  been  received  and  held  to  await  the 
Anal  determination  of  the  contest."  Your  office  further  held  said 
homestead  entry  for  cancellation,  suspended  Kaufman's  cash  entry, 
allowed  Puckett  thirty  days  from  notice  of  said  decision  within  which 
to  enter  said  tract,  and,  in  the  event  of  Puckett's  making  entry  in 
the  time  allowed,  [directed]  that  Kaufman's  said  cash  entry  be  can- 
celed. 

It  appears  from  your  office  letter  "  H"  of  September  8, 1888,  to  the 
register  and  receiver  at  Wa  Keeney  that,  on  January  22,  1888,  said 
officers  canceled  said  homestead  entry  on  the  record,  and  sent  a  notice 
to  Kaufman  of  that  fact  and  of  the  action  of  your  office  suspending  his 
cnsh  entry.  This  notice  was  directed  to  Kaufman,  at  Garnett,  Kansas, 
and  was  returned  to  the  writer  unclaimed.  It  further  appears  from 
said  letter  ^<  H  "  that  Puckett,  within  the  thirty  days  allowed  him  to 
make  entry,  filed  his  declaratory  statement,  No.  14,647,  for  the  land  in 
controversy,  and  by  said  letter  your  office  instructed  the  local  office  that 
Elaufman's  cash  entry  would  '<  remain  suspended  until  Puckett  shall 
comply  with  the  law,  submit  proof,  etc.,  when  Kaufman's  cash  entry 
will  be  canceled;"  and  that  ^'In  the  event  of  Puckett  not  complying 
with  the  law  in  the  prescribed  time,  then  Kaufman's  cash  entry  will  be 
carried  to  patent  w^'thout  delay." 

The  register's  letter  transmitting  the  appeal  in  this  case  to  your  office 
is  dated  September  13, 1888,  five  days  after  the  instructions  aforesaid 
were  sent  to  the  local  office. 

The  appeal  herein  appears  to  have  been  filed  in  the  local  office  on 
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August  20f  1888,  and  said  appellaut  by  his  attorney  iusists  that  it  was 
error — 

Ist.  To  bold  said  cash  entry  for  cauceilation. 

2d.  To  allow  a  contest  by  any  one  against  tbe  bomestead  entry  of  said  Fred  Kanf- 
man. 

3d.  To  allow  a  right  of  entry  to  George  W.  Piickett. 

4tb.  To  allow  tbe  said  George  W.  Puckett  to  file  a  declaratory  tatement  for  tbis 
land. 

And  he  asks  that  said  decision  be  reversed,  the  cash  entry  of  Kaaf- 
man  allowed  to  stand,  and  that  a  patent  issue  accordingly. 

The  provision  of  the  act  of  June  L5, 1880,  under  which  Kaufman  pur- 
chased and  was  allowed  to  make  cash  entry,  is  as  follows : — 

Sec.  2.  Tbat  persons  who  have  heretofore  under  any  of  tbe  homestead  laws  entered 

lands  properly  snbject  to  such  entry may  entitle  tbemselres  to  said 

lands  by  paying  tbe  government  price  therefor:  Pravidedj  This  shall  in  nowise  in- 
terfere with  the  rights  or  claims  of  others  who  may  have  subsequently  entered  such 
lands  nnder  the  homestead  laws.     (21  Stat.,  237.) 

In  argument  appellant  contends  that  the  right  to  purchase  did  not 
depend  on  compliance  with  the  homestead  law  as  to  inhabitancy  and 
cultivation,  but  was  an  absolute  right  conferred  on  Kaufman  by  the 
plain  language  of  the  statute;  that  no  mere  contestant,  or  party 
desiring  to  enter,  is  within  said  proviso  and  consequently  that  no  such 
party  can  defeat  the  right  of  purchase ;  and  that  it  is  only  when  the  right 
or  claim  of  another,  <'  who  may  have  subsequently  entered  such  lands 
under  the  homestead  laws,"  has  intervened,  that  the  entryman  is  de- 
prived of  his  said  right.  He  further  contends  that  a  pre-emption  filing 
can  not  deprive  tbe  entryman  of  the  right  conferred  by  said  act,  because 
a  filing  under  the  pre-emption  law  is  not  an  entry  under  the  homestead 
law;  that,  if  Congress  had  intended  that  pre-emption  filings,  as  well  as 
homestead  entries,  should  cutoff  the  right  of  the  prior  homesteader  to 
purchase,  it  would  have  said  so,  ^<  would  have  said  in  substance — 
under  the  present  laws,  or  under  the  laud  laws,  or  under  the  homestead 
and  preemption  laws — as  it  has  done  in  other  acts,  where  both  laws  are 
affected ; "  that  *^  the  homestead  law  is  not  the  pre-emption  law,"  and 
that  a  <^pre-emptor  is  not  a  homesteader;"  that  the  Department  has 
never  held  that  a  pre-emptor,  by  virtue  of  a  filing  made  prio^  to  the 
passage  of  the  act  of  June  15, 1880,  could  purchase  under  said  act,  and 
that,  if  he  can  not  do  so,  no  good  reason  can  be  given  for  construing 
the  same  identical  words  in  the  same  act  as  conferring  on  the  con- 
t'Cstaut  herein  the  right  of  a  homestead  entryman. 

ThjB  main  question  presented  by  this  appeal  has  frequently  been  con- 
sidered by  this  Department.  As  early  as  July,  1882,  Secretary  Teller 
held — case  of  Bishop,  1  L.  D.,  69 — that  the  expression  ''  homestead 
laws,"  as  used  in  said  proviso,  was  a  generic  term  and  comprehends  in 
its  meaning  several  laws  for  the  acquisition  of  title  to  public  lands. 

In  that  case  it  was  specifically  made  to  include  the  timber-culture 
and  pre-emption  laws,  and  the  Secretary  held  therein,  that  Congress 
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intended  by  its  use  ^'  to  protect  all  vested  rights  that  might  intervene 
prior  to  the  application  to  purchase." 

The  mling  in  the  Bishop  case  has  since  been  steadily  followed,  and 
is  now  the  well  settled  law  of  this  Department.  Nnttle  v.  Leach,  7  L. 
D.,  325,  and  cases  cited. 

The  act ''  for  the  relief  of  settlers  on  public  lands,  approved  May  14, 
1880  (21  Stat.,  140),  allows,  in  all  cases,  the  successful  contestant  of  any 
homestead  entry  the  preferred  right  of  entry,  and,  when  this  act  is 
considered  in  connection  with  the  act  of  June  15, 1880 — as  was  done  in 
the  case  of  Freise  v.  Hobson,  4  L.  D.,  580 — the  construction  given  the 
latter  act  in  the  cases  cited  seem  to  me  to  be  consonant  with  sound 
reason;  and  the  sanction  given  that  construction  by  reason  and  author- 
ity forbids  that  it  should  now  be  disturbed. 

Said  cash  entry  was  made  under  the  rulings  in  force  at  the  time  it 
was  allowed,  and,  in  the  absence  of  any  evidence  of  bad  faith  on  the 
part  of  Kaufman  or  his  transferee,  the  entry  should  not  be  canceled, 
but  should  stand  suspended  to  await  the  final  proof  of  Puckett,  or  the 
entry  may  be  duly  relinquished  and  application  filed  for  repayment. 
This  would  obviate  any  hardship  that  might  arise  from  requiring  the 
cash  entryman  or  his  transferee  to  wait  until  the  pre-emptor  makes 
final  entry,  before  being  allowed  to  make  application  for  repayment. 

The  decision  of  your  office  is  accordingly  modified,  and  said  trans- 
feree should  be  advised  that  said  cash  entry  may  remain  suspended 
until  the  time  for  makiug  final  proof  shall  have  expired,  or  in  case  he 
shall  file  a  relinquishment  of  the  cash  entry,  duly  executed  by  Kauf- 
man, it  may  be  canceled,  and  an  application  for  repayment  will  be  duly 
considered. 


PRACTICB-KEVIEW— RES  JUDICATA. 

Epley  v.  Trick  (on  Eeview). 

Except  when  based  npon  newly  discovered  evidence,  a  motion  for  the  review  of  a 
departmental  decision  must  be  filed  within  thirty  days  from  notice  of  said  de- 
cision. 

That  a  decision  has  been  overruled,  and  is  no  longer  authority,  is  not  a  ground  for 
the  review  thereof,  if,  under  the  rules  of  practice,  it  has  become  final  as  between 
the  parties  thereto. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April  8, 

1890. 

This  is  a  motion  by  Charles  Epley  for  review  of  the  departmental  de- 
cision of  January  22, 1889,  in  the  case  of  said  Epley  v.  Charles  F.  Trick 
(8  L.  D.,  110),  involving  the  NE.  i  of  Sec.  27,  T.  21  S.,  R.  20  W.,  "Osage 
Indian  trust  and  diminished  reserve"  land,  Larned  district,  Kansas. 

Trick,  it  appears,  had  filed  a  declaratory  statement  for  the  land,  No- 
vember 6, 1884,  alleging  settlement  November  4, 1884,  and  after  notice 
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tendered  proof,  May  25, 1885,  when  he  was  met  by  a  protest  from  Epiey, 
who  had  also  made  a  filing  on  said  land  subsequent  to  that  of  Trick. 
A  hearing  was  had,  October  24,  1885,  and  the  departmental  decision 
concurs  with  your  office  in  finding  from  the  evidence  taken  at  said 
hearing — 

That  Triok  made  settlement  in  good  faith,  and  that,  nnder  the  cireumstanoes,  his 
residence  was  begon  at  as  early  a  date  as  possible,  and  within  a  reasonable  time  from 
the  date  of  his  settlement ;  that  Epley  knew  of  his  (Triok's)  claim  to  the  tract,  and, 
although  he  hiiddoabt  as  to  Trick's  intention  to  return,  yet  he  settled  upon  the  claim 
at  his  peril.    Triok  \^  clearly  shown  to  be  an  actual  settler. 

On  these  facts,  your  office  held  that  Epley's  filing  should  be  held 
^^  subject  to  Trick's  completion  of  entry  in  due  form,''  notwithstanding 
Trick's  failure  to  make  proof  and  payment  within  six  months  after  his 
filing  as  required  by  the  departmental  regulations  relating  to  the  sale 
of  "  Osage  "  lands.  (Circular  of  April  26, 1887,  5  L.  D.,  681 ).  The  de- 
partmental decision  under  consideration  affirms  this  ruling  of  your 
office. 

The  motion  for  review  is  upon  the  ground  that  the  departmental  de- 
cision was  contrary  to  the  law  and  the  former  decisions  of  this  Depart- 
ment in  holding  that  failure  to  make  proof  and  payment  within  six 
months  after  ^< Osage"  filing  does  not  render  the  claim  thereunder  sub- 
ject to  the  intervening  adverse  right  of  a  subsequent  settler  and  claim- 
ant under  such  a  filing. 

Said  decision  was  contrary  to  and  expressly  overruled  the  former  de- 
partmental decisions  on  said  question  (Rogers  r.  Lukens,  6  L.  D.,  Ill; 
Seed  V.  Buffington,  7  ib.,  154;  EUioti?.  Eyan,ib.,  322;  Baker  t?.  Hurst, 
ib.,  457),  and  has  since  itself  been  overruled  in  the  cascl^of  Hessong  v, 
Burgan  (9  L.  D.  353),  decided  September  16,  1889,  in  which  it  is  held 
that  failure  to  submit  final  proof  and  make  payment  within  six  months 
after  <^  Osage"  filing,  as  required  by  the  departmental  regulations,  ren- 
ders the  claim  thereunder  subject  to  a  valid  intervening  right. 

While  this  is  so,  however,  the  motion  for  review  was  not  filed  until 
December  27, 1889,  about  eleven  months  after  the  rendition  of  the  de- 
partmental decision  and  nearly  eight  months  after  the  register  reported 
(May  4, 1889,)  to  your  office  that  notice  of  the  decision  had  been*served 
on  the  parties.  "  Except  when  based  upon  newly  discovered  evidence," 
motions  for  a  review  of  a  departmental  decision  ^^  must  be  filed  within 
thirty  days  from  notice  of  such  decision."  (Kule  of  Practice  77).  The 
motion  not  being  upon  the  ground  of  "  newly  discovered  evidence"  and 
not  having  been  filed  within  thirty  days  from  notice  of  the  decision,  it 
became  final,  res  judicata,  as  between  the  parties,  Epley  and  Trick,  and 
the  subsequent  overruling  of  the  decision  in  another  case  in  no  way 
affected  the  rights  of  said  parties  thereunder.  It  appears  that  Trick, 
May  3,  and  4, 1889,  proceeded  under  said  decision  to  enter  the  land  by 
making  proof  and  payment  as  required  by  law. 

The  motion  for  review  is  denied. 
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TIMBER  LAND  PURCHASE— TRANSFEREE. 
BlOHARDSON  V.  MOORE. 

The  right  of  purchase  under  the  act  of  June  3,  18713,  is  not  defeated  by  the  interven- 
tion of  an  adverse  claim;  where,  through  error  of  the  local  office,  the  applicant 
failed  to  appear  on  the  day  fixed  for  making  final  proof  and  payment. 

One  who  purchases  land  during  the  pendency  of  an  appeal  involving  the  validity  of 
the  title  thereto,  is  charged  with  notice  of  such  appeal. 

A  purchaser  of  land  held  under  final  certificate  takes  an  equity  only,  and  is  charged 
with  notice  of  all  defects  in  the  title. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  9,  1890. 

I  have  cousidered  the  appeal  of  James  T.  Eichardson  from  your 
office  decision  of  December  27, 1888,  wherein  you  hold  cash  entry  of  said 
Eichardson,  No.  9270  (act  of  June  3,  1878),  dated  December  6, 1887,  for 
the  N.  i  of  SE.  J,  SB.  J  of  SE.  i,  Sec.  10,  SW.  J  of  SW.  J  of  Sec.  11,  T. 
10  S.,  E.  25  E.,  M.  D.  M.,  Stockton,  California,  for  cancellation,  the  same 
having  been  inadvertently  allowed  by  the  register  and  receiver  of  the 
local  land  office,  while  the  application  of  Charles  Moore  to  make  entry 
of  the  same  land  under  said  act  was  pending  before  your  office. 

Appellant  sets  up  the  following  specifications  of  error: 

1.  That  said  decision  is  against  law. 

2.  That  said  decision  is  contrary  to  equity  and  against  justice. 

On  July  18,  1887,  Charles  Moore  filed  his  application  in  the  local  land 
office,  at  Stockton,  California,  to  purchase  same  land  under  act  of  June 
3, 1878.  It  appears  that  one  Clyamon  M.  Vanderburgh  had,  on  February 
15, 1887,  filed  declaratory  statement,  No.  13,735,  for  said  land,  and  ap- 
pears to  have  abandoned  the  same  soon  after  Moore's  timber  applica- 
tion. In  pursuance  of  said  Moore's  application  to  purchase  said  land, 
the  register  caused  due  publication  to  be  made,  notifying  all  persons 
holding  adverse  claims  thereto  to  present  the  same  at  the  register's  of- 
fice within  sixty  days  from  the  first  publication  of  said  notice,  and  par- 
ticularly notifying  Clyaraoh  M.  Vanderbugh,  who  had  filed  a  declaratory 
statement  for  said  land,  to  appear  at  tl^e  United  States  land  office, 
Stockton,  California,  on  Thursday,  September  22, 1887,  to  enter  said 
land.  This  notice  was  published  in  a  weekly  newspaper  for  ten  succes- 
sive weeks,  commencing  with  July  20,  1887,  and  ending  September  21, 
1887. 

On  September  8,  1887,  the  register  and  receiver  of  the  local  office  at 
Stockton  addressed  a  communication  to  Charles  Moore,  at  Eiverdale, 
California,  which  was  as  follows : 

In  pursnance  of  recent  instrnctions  from  the  Commissioner  of  the  General  Land 
Office,  you  are  hereby  required  to  appear  before  ns  on  Wednesday,  the  5th  day  of 
October,  1887,  at  10  o'clock  A.  M.,  in  person  and  with  two  disinterested  witnesss,  and 
submit  your  proof  od  your  timber  application  for  (here  describing  said  lauds). 
All  timber  land  proof  must  be  made  before  the  register  and  receiver  to  be  valid. 


416  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

On  September  26, 1887,  the  receiver  addressed  another  communica- 
tion to  Charles  Moore,  which  was  as  follows : — 
Sib: 

Your  timUer  notice  was  published  and  the  day  set  for  hearing  was  September  22, 
1887.  Id  sending  ont  notices  to  th»  other  parties  by  mistake  another  notice  was  sent 
to  yon,  notifying  you  to  appear  here  on  October  5. 

Yon  not  having  appeared  here  on  the  first  date  named,  your  entry  lapses,  and  yon 
need  not  appear  here  on  October  5. 

On  September  23, 1887,  appellant,  James  T.  Bichardson,  was  allowed 
to  file  his  application  to  enter  said  land  as  timber  land,  and  notice  was 
daly  published  fixing  December  6, 1887,  for  the  proof. 

On  Octobers,  1887,  Charles  Moore,  pursuant  to  the  notice  he  received 
from  the  register  and  receiver  of  September  8, 1887,  to  appear  at  their 
ofiice  and  make  his  proof,  did  appear  with  his  witnesses,  and  the  usual 
affidavits,  regular  in  form  and  ample  to  show  the  character  of  the  lands 
as  contemplated  in  the  act  of  June  3, 1878,  were  taken,  and  he  also 
tendered  the  full  amount  of  money  in  payment  for  the  land  and  officers 
fees.  The  tender  was  acknowledged,  but  the  payment  refused,  for  the 
reason  that  the  hearing  on  his  said  proofs  was  set  for  September  22, 
1887,  and  so  published,  and  not  having  appeared  on  that  date,  his  filing 
ipso  facto  lapsed. 

From  this  decision,  Moore,  on  same  day,  appealed  to  your  office,  and, 
on  April  12, 1888,  your  office  decided  that  Moore  was  justified  in  ap- 
pearing, October  5, 1887,  to  submit  his  proof.  You  reversed  the  action 
of  the  register  and  receiver,  and  directed  that  Moore  be  allowed  to  pur- 
chase the  land. 

Pursuant  to  appellant's  ^James  T.  Eichardson's)  notice,  above  re- 
ferred to,  the  said  Bichardson,  on  December  6, 1887,  made  payment  for 
said  land  and  deceived  the  register's  certificate,  and  the  register  and 
receiver  on  May  3, 1888,  informed  your  office  that  the  entry  of  Moore 
could  not  be  allowed  because  of  Bichardson's  said  entry. 

On  September  12, 1888,  your  office  advised  said  register  and  receiver 
that  they  erred  in  allowing  Bichardson's  entry,  while  Moore's  claim  was 
pending.  In  same  letter,  you  directed  the  register  and  receiver  to 
allow  Moore  thirty  days  withiu  which  to  complete  his  entry,  and  that, 
if  said  entry  be  made  within  the  time  allowed,  lUchardson's  entry  be 
canceled  as  invalid.  The  parties  were  duly  notified,  and  Moore  accord- 
ingly made  tender  of  the  amount  necessary  to  complete  his  entry,  and 
report  of  same  was  duly  made  to  your  office. 

By  your  said  letter  of  Decern  Imr  27,  1888,  you  held  Bichardson's  en- 
try for  cancellatioD,  and  recognized  Moore's  claim  as  valid.  From  this 
decision,  on  March  6, 1889,  Bichardson  appealed. 

The  second  section  of  the  act  of  June  3,  1878  (20  Stat,  89),  provides 
that  the  register  shall  post  a  notice  of  the  application  in  his  office  for  a 
period  of  sixty  days,  and  if  no  adverse  claim  shall  have  been  filed,  the 
I>erson  desiring  to  purchase  shall  furnish  to  the  register  of  the  land  of- 
fice satisfactory  evidence  that  said  notice  of  the  application,  prepared 
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by  the  register  as  aforesaid,  was  daly  published  in  a  newspaper,  as  re- 
quired. Moore  was  bound  to  take  notice  of  the  date  fixed  in  the  pub- 
lished notice  to  make  his  proof,  satisfactory  evidence  of  which  publica- 
tion the  law  enjoined  upon  him  to  furnish  to  the  register.  Moore  says 
in  explanation  of  his  absence  on  the  day  advertised — 

I  was  all  ready  to  come  here  ou  September  22,  1887,  and  was  seventy  miles  from 
home,  and  when  I  came  down  to  come  here,  I  found  a  letter  from  you  (the  register 
and  receiver)  notifying  me  to  come  here  on  October  5,  IS'iJ?,  with  two  witnesses  and 
make  proof.  On  receipt  of  the  notice  I  supposed  that  by  his  (Clyamon  M.  Yander- 
bnrgh's)  abandoning  his  tiling  on  his  claim,  you  had  postponed  the  date  of  hearing, 
and  I  did  not  have  time  to  write  and  find  out.  I  had  secured  the  abandonment  of 
Mr.  C.  M.  Vanderburgh  to  the  claim,  and  transmitted  it  to  this  office,  and  supposed 
that  the  case  had  been  continued,  and  I  came  here  to-day  with  my  two  witnesses  in 
response  to  that  latter  notice.  .  .  .  When  I  was  here  on  July  18  (date  of  appli- 
cation for  land),  I  was  notified  that  a  pre-emption  filing  was  on  the  land,  and  tha^ 
a  hearing  would  have  to  be  held  and  a  date  set  for  the  hearing,  and  that  date  fixed 
for  the  hearing  was  September  22,  1887,  and  was  published. 

I  sent  the  abandonment  of  Vanderburgh  to  this  office  about  a  month  or  six  weeks 
after  filing  my  statement.  I  never  received  any  communication  from  this  office,  in 
regard  to  that  relinquishment.  I  received  the  notice  from  this  office  telling  me  to 
appear  here  October  5,  on  September  20,  or  21,  and  I  did  not  have  time  to  write  for 
an  explanation,  and  then  I  thought  it  was  not  necessary.  I  had  no  idea  that  your 
office  had  made  any  error  in  fixing  a  different  date.  I  afterwards  received  another 
letter,  telling  me  not  to  appear  on  October  5. 

In  view  of  the  facts  above  set  out,  I  am  of  the  opinion  that  your  said 
office  decision,  holding  Bichardson's  entry  for  cancellation,  was  correct. 
The  letter  of  the  register  and  receiver  to  Moore  was  an  official  com- 
munication. The  law  makes  it  the  duty  of  the  register  to  publish  the 
notice  for  final  proof;  and,  while  Moore  was  compelled  to  take  notice 
of  the  date  advertised  for  his  final  proof,  still  he  would  reasonably  sup- 
pose that  the  register,  who  fixes  the  day  for  proof  and  payment,  had 
the  power  to  continue  the  hearing  to  another  date.  And,  while  the 
register  and  receiver  by  their  act  in  sending  the  letter,  committed  an 
error,  which  they  acknowledged,  still  it  would  be  manifestly  unjust  and 
inequitable  to  cause  Moore  to  suffer  by  the  mistake  of  the  register  and 
receiver. 

Your  said  decision  is  accordingly  affirmed,  and  Eichardnon's  entry 
will  be  canceled  and  Moore  permitted  to  pay  for  the  laud  ou  the  proofs 
submitted. 

With  Bichardson's  appeal,  there  is  filed  a  petition  of  one  William 
Ockenden,  in  which  he  alleges  that  in  December,  1887,  he  purchased 
the  lands  in  controversy  from  James  T.  Bichardson,  paying  therefor 
$1,000  in  gold  and  receiving  a  deed  from  said  Bichardson ;  that  he  was 
induced  to  buy  said  land  and  relied  on  the  receipt  of  the  receiver  of  the 
Stockton  land  office  to  said  Bichardson  for  the  purchase  price  of  said 
land;  that  at  the  time  of  such  purchase  he  did  not  know  of  any  other 
claim  to  the  land,  and  bought  the  same  from  Bichardson  in  good  faith- 
relying  upon  said  receiver's  receipt;  that  petitioner  has  possession  of 
the  land  under  said  purchase,  and  that  if  patent  issue  to  Moore,  he  is 
14G39^VOL  10 21 
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liable  to  lose  tbe  1 1,000.  He  prays  to  be  allowed  to  interveue,  and  asks 
that  patent  issue  to  James  T.  Bichardson,  that  the  same  may  innre  to 
his,  petitioner's,  benefit.  Copy  of  Eichardson's  deed  to  intervenor,  con- 
veying said  land,  is  made  part  of  the  record  in  support  of  the  petition ; 
also  receiver's  receipt  to  Richardson  for  $400  in  payment  for  said  land — 
dated  December  6, 1887* 

It  will  be  seen  that  Richardson  sold  the  land  to  intervenor,  Ockenden, 
just  seven  days  after  he  obtained  the  receiver's  receipt,  and,  at  that 
time,  Moore's  appeal  from  the  register  and  receiver  was  pending,  and 
Ockenden,  as  the  grantee  of  Richardson,  was  charged  with  notice  of 
this  appeal.  But,  independently  of  these  considerations,  the  claim  of 
Ockenden  as  an  innocent  purchaser  can  not  be  sustained.  He  bought 
an  equity  only;  and  he  took  the  land  subject  to  existing  equities  and 
to  any  infirmities  then  existing.  He  was  charged  with  notice  of  Moore's 
appeal — whether  he  had  real  notice  or  not.  Powers  v.  Courtney  et  aL 
(9  L.  D.,  480.)    The  petition  of  Ockenden  herein  is  accordingly  denied. 


FINAL    PBOOF  PROCEEDINGS-REPUBLICATION. 

Thomas  Mobeison. 

Bepnblication  will  be  required  where  the  proof  is  not  sabmitted  at  the  time  fixed, 
and  the  proceediugs  therein  are  continued,  but  not  to  a  day  certain. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  q/  the  General 

Land  Office,  ApHl  9, 1890. 

I  have  considered  the  appeal  of  Thomas  Morrison  from  your  office 
decision  of  December  13, 1888,  in  which  you  require  said  Morrison  to 
make  new  publication  and  new  proof  on  his  pre-emption  cash  entry  No. 
393,  for  the  SE  J  of  the  NE  i,  N  i  of  the  SB  i  and  SE  i  of  the  SB  J, 
Sec.  17,  T.  16  S.,  E.  39  E.,  Oxford,  Idaho. 

Claimant  filed  his  declatory  statement  for  said  tract  on  September  23^ 
1882,  alleging  settlement  same  day.  On  June  26,  1885,  claimant  filed 
notice  of  his  intention  to  make  final  proof,  said  proof  to  be  taken  before 
the  register  and  receiver  at  Oxford,  Idaho,  on  August  17, 1885.  By 
reason  of  his  own  sickness  and  that  also  of  one  of  his  proof- witnesses,  be 
was  unable  to  appear  on  the  day  advertised.  Prior  to  the  day  adver- 
tised, claimant  wrote  to  the  register  telling  the  latter  that  he  (claimant) 
was  sick  and  could  not  for  that  reason  appear  on  August  17,  and  de- 
sired to  know  of  the  register  if  he  (claimant)  could  not  submit  his  proof 
on  September  19,  following,  at  the  local  office  at  Oxford.  In  reply  to 
said  letter,  the  register  informed  claimant  that  the  rules  allowed  him, 
under  the  circumstances,  to  make  said  proof  within  a  reasonable  time 
after  the  day  advertised.  Claimant  accordingly  appeared  before  the 
register  on  September  19, 1885,  and  submitted  his  proof,  and  on  the 
same  day  paid  for  tbe  land  and  received  the  register's  fin^l  certificate. 
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Y6ar  said  office  decision,  under  the  above  facts,  requires  the  claimant 
to  make  new  publication  and  new  proof,  the  proof  not  being  taken  in 
accordance  with  the  published  notice.  There  is  nothing  in  the  record 
showing  that  the  register  postponed  the  taking  of  the  proof  from  the 
day  advertised  for  the  same  (August  17)  to  any  day  certain;  and  un- 
less such  day  were  fixed  on  the  day  advertised,  the  public  would  have 
no  notice.  The  record  being  silent  on  this  point,  it  cannot  be  assumed 
that  the  taking  of  the  proof  was  postponed  to  a  day  certain.  Claimant 
should,  therefore,  make  new  advertisement  for  his  final  proof,  and  if  no 
protest  or  objection  is  then  filed,  the  proof  submitted  on  September  19 
1885,  may  be  accepted.    (Rule  2,  Circular  July  17, 1889, 9  L.  D.,  123). 

Your  said  office  decision  is  accordingly  modified. 


SCHOOL  liAND-SETTLEMENT  RIGHTS. 

Michael  Debmody. 

An  applicant  for  school  lands  under  the  settlement  laws  can  not  set  np  the  settle- 
ment right  of  another,  acqnired  prior  to  survey,  to  defeat  the  grant  of  the  State. 

Settlement  rights  under  the  homestead  and  pre-emption  laws  can  not  be  maintained 
for  different  tracts  at  the  same  time. 

A  pre-emption  entry  can  not  be  amended  to  include  a  tract  that  was  not  embraced 
within  the  original  filing  and  entry,  for  the  reason  that  the  pre-emptor  then  sup- 
posed that  said  tract  was  not  subject  to  such  appropriation. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  9,  1890. 

I  have  considered  the  appeal  of  Michael  Dermody  from  the  decision 
of  your  office  dated  August  20,  1889,  rejecting  his  application  to  make 
homestead  entry  of  N  i  of  the  N.  E.  i  sec.  16,  T.  36  N.,  E.  9  W.,  Du- 
rango,  Colorado. 

The  record  shows  that  your  office  on  April  17, 1889,  directed  the  local 
officers  to  reject  the  homestead  application  of  said  Dermody  for  said 
tract,  subject  to  the  right  of  appeal,  which  was  accordingly  done,  on 
June  11, 1889,  for  the  reason  that  the  land  inured  to  the  State  of  Col- 
orado under  the  grant  for  school  purposes.  In  his  affidavit  accom- 
panying said  application,  Dermody  swears  that  he  settled  upon  said 
land  November  8, 1875,  and  has  actually  resided  thereon  ever  since  his 
said  settlement;  that  he  has  improvements  thereon  to  the  value  of  one 
hundred  dollars.  From  the  action  of  the  local  officers  rejecting  said 
application,  an  appeal  was  taken  by  Dermody.  On  August  20, 1889, 
your  office  found  that  it  was  shown  by  the  affidavits  filed  by  said  ap- 
pellant, and  from  the  records  of  your  office,  that  said  Michael  Dermody 
and  his  brother  Peter,  both  unmarried,  lived  together,  and  cultivated 
said  tract  iiojxi  November  8, 1875,  until  the  death  of  the  latter,  some 
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eighteen  months  prior  to  the  date  of  said  decision  of  year  office ;  that 
the  township  plat  of  survey  was  filed  in  the  local  office  on  April  27, 
1877f  which  was  suspended  by  your  office  letter  dated  July  6, 1882,  and 
a  corrected  plat  was  filed  on  November  28, 1883 ;  that  Peter  Dermody, 
on  May  30, 1887,  filed  his  preemption  declaratory  statement  No.  738, 
lor  the  SE  i  of  the  SE  i  of  sec;  9,  the  N  W  J  of  the  N  W  i  of  sec  16,  and 
the  N  i  of  the  NE  i  of  sec.  16,  and  on  May  28,  1880,  transmuted  said 
filing  to  homestead  entry  No.  43,  of  said  land ;  that  on  August  12, 1881, 
Secretary  Kirkwood  directed  the  cancellation  of  said  entry  as  to  the 
N  ^  of  said  NE  |  of  sec.  IG,  for  the  reason  that  he  failed  to  make  proof 
and  payment  within  the  time  required  by  sections  2266  and  2267  lie- 
vised  Statutes ;  that  the  appellant  filed  his  pre-emption  declaratory 
statement  No.  361  on  December  31, 1884,  alleging  settlement  July  14, 
1882,  on  the  NW  i  of  the  NW  J  of  said  sec.  15,  upon  which  final  proof 
and  payment  were  made  on  December  29,  1886,  cash  entry  allowed  No. 
194. 

Your  office  decided  that  the  application  of  appellant,  as  the  admin- 
istrator of  his  brother,  to  enter  said  land  as  ''  an  additional  homestead 
to  the  adjoining  patented  homestead  entry  "of  his  brother  under  the 
act  of  March  2, 1889  (25  Stats.,  854),  or  <<  as  an  additional  homestead 
to  his  own  pre-emption  filing",  must  be  denied  because  your  office  had 
no  authority  to  review  a  decision  of  the  Secretar}^  of  the  Interior,  and 
the  fact  that  the  rulings  of  the  Department  have  been  changed,  does 
not  give  your  office  any  authority  ^^to  reopen  the  case  and  apply  the 
changed  rulings."  If  the  facts  alleged  by  the  applicant  be  true,  the 
departmental  decision  would  not  necessarily  preclude  him  from  making 
homestead  entry  of  said  tract.  That  decision  was  a  final  disposition  of 
the  rights  of  Peter  Dermody,  and  cannot  be  disturbed  either  by  your 
office  or  by  the  Department  on  the  same  state  of  facts.  But  the  appli- 
cation of  Michael  Dermody  has  not  been  passed  upon  by  the  Depart- 
ment. True,  he  can  take  nothing  by  virtue  of  the  settlement  of  Peter 
Dermody,  but  he  must  stand  upon  his  own  rights.  (Abraham  L.  Miner, 
9  L.  D.,  408).  The  record  shows,  by  his  own  admission,  that  Michael 
Dermody  has  perfected  his  pre-emption  cash  entry  for  said  tract  in  sec- 
tion 15,  and,  therefore,  he  could  not  have  resided  upon  said  tract  in 
section  16,  and  claim  the  same  under  the  homestead  law  at  the  date  of 
the  survey  in  the  field.  He  could  not  hold  two  settlement  claims  at 
one  and  the  same  time.  Having  perfected  his  pre-emption  cash  entry 
for  said  tract,  his  pre-emption  right  is  exhausted,  and  he  cannot  be 
allowed  to  amend  the  same  to  include  a  tract  which  he  neglected  to 
enter  upon  the  supposition  that  it  belonged  to  the  State  under  its  school 
grant.  (Upman  v.  Northern  Pac.  R.  B.,  7  L.  D.,  298;  Alexander  Nor- 
ris,  9  L.  D.,  376). 

The  decision  of  your  office  must  be,  and  is  hereby^  affirmed. 
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FINAL  PROOF  PROCKBDIl^GS-PAYMENT. 

Brasmtjs  D.  Angell. 

Delay  in  the  execution  of  the  final  affidavit,  and  making*  payment  for  the  land, 
should  not,  in  the  absence  of  an  adverse  claim,  prejudice  the  right  of  the  claim- 
ant|  where  such  delay  was  caused  by  the  advice  of  the  local  office. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  11, 1890. 

I  have  before  me  the  appeal  of  Erasmus  D.  Angell  from  your  ofiSce 
decision  of  Ifovember  7, 1888,  wherein  you  hold  his  pre-emption  entry 
No.  8259  for  the  SW.  J  of  Sec.  31,  T.  132  N.,  B.  61  W.,  Fargo,  Dakota, 
for  cancellation. 

Claimant  duly  made  and  filed  his  declaratory  statement  No.  1882  in 
the  local  office,  fixing  his  residence  on  said  land  March  30, 1883.  On 
November  13, 1883,  the  register  published  notice  of  claimant's  intention 
to  submit  final  proof  to  establish  his  claim  to  the  tract,  stating  that  the 
testimony  of  claimant's  witnesses  would  be  taken  before  A.  S.  Moon,  a 
notary  public  for  La  Moure  county,  Dakota  Territory,  at  his  office  on 
the  22d  day  of  December,  1883,  and  that  the  testimony  of  claimant 
would  be  taken  at  the  United  States  land  office,  Fargo,  Dakota  Terri- 
tory, on  the  24th  day  of  December,  1883.  Accordingly,  on  the  22d  day 
of  December,  1883,  the  two  witnesses  named  in  the  published  notice 
appeared  before  A.  S.  Moon,  the  notary  public,  as  advertised  and  their 
testimony  was  duly  taken. 

The  testimony  of  claimant  on  his  pre-emption  proof  shows  on  its  face 
that  the  same  was  taken  by  the  register  of  the  local  office  on  January 
7, 1884,  and  not  December  24,  as  advertised. 

As  to  residence  and  improvement,  the  proof  submitted  shows  good 
faith. 

On  January  7, 1884,  payment  for  the  land  was  accepted,  receipt 
given,  and  register's  final  certificate  issued,  and  the  case  reported  to 
your  office. 

By  your  office  letter  of  February  14,  1888,  you  required  claimant  to 
re-advertise  and  make  new  proof,  unless  he  could  show  by  corroborated 
affidavit  that  the  delay  was  caused  by  circumstances  beyond  his  con- 
trol. On  May  9, 1888,  claimant  filed  an  affidavit,  fully  corroborated  by 
two  witnesses,  that  he  appeared  at  the  local  land  office  at  Fargo,  Dakota 
Territory,  on  December  24, 1883  (the  date  set  for  taking  said  proof), 
and  was  then  informed  by  the  receiver  that  he  might  defer  payment  a 
few  days,  if  he  so  desired )  that  as  nearly  as  he  can  remember,  he  signed 
said  proof  on  the  day  set  in  the  notice  and  that  he  could  have  made 
payment  at  that  time,  as  well  as  January  7, 1884,  had  the  receiver  in- 
formed him  that  it  would  make  any  difference. 

On  consideration  of  this  testimony,  by  your  office  letter  of  June  12, 
1888^  you  adhered  to  the  conclusions  which  you  had  theretofore  reached 
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in  your  letter  of  February  14,  1888,  and  allowed  claimant  sixty  days 
from  service  of  written  notice  to  make  new  notice  and  new  proof  Jis  to 
himself,  for  the  reason  that  the  same  was  taken  by  the  officer  designated 
subsequent  to  the  day  named  in  the  published  notice. 

Claimant  was  duly  notified  of  your  judgment  and  no  action  bein^ 
taken  by  him  thereon,  on  November  7,  18S8,  your  office  held  his  entry 
for  cancellation,  giving  him  sixty  days  within  which  to  appeal  from 
such  order.    From  that  decision  he  appealed  to  this  Department. 

The  testimony  of  his  witnesses  was  taken  at  the  time  and  place  ad- 
vertised. He  appeared  before  the  register  to  give  his  own  testimony 
in  accordance  with  the  published  notice,  and  while  the  record  shows  on 
its  face  that  his  evidence  was  taken  before  the  register  on  January  7, 1884, 
yet  in  a  supplemental  affidavit,  fully  corroborated  by  two  witnesses, 
he  shows  that  his  proof  was  made  on  the  day  advertised.  The  act  of 
the  register  on  December  21,  telling  claimant  that  he  might  submit  his 
proof  and  make  payment  in  a  few  days,  should  not,  in  the  absence  of  an 
adverse  claim,  prejudice  the  rights  of  the  entryman,  because  it  may  be 
fairly  inferred  from  the  proof  that  he  submitted  his  testimony  on  the 
day  set ;  but  the  local  officers  deferred  action  upon  it  until  the  7th  day 
of  January,  when  he  made  his  final  affidavit,  paid  the  money  and  re- 
ceived final  certificate.  His  residence  upon  the  tract  is  satisfactory  and 
his  improvements  thereon  of  that  character  which  evince  a  bona  fide 
intent  to  comply  with  the  letter  as  well  as  the  spirit  of  the  pre-emption 
act.  The  objects  of  the  law  in  giving  the  public  notice  of  the  time  and 
placeof  makingproof  were  substantially  met,  and  any  person  interested 
in  defeating  his  entry  was  given  an  opportunity  to  be  heard.  No  ob- 
jection is  made  by  an  adverse  claimant,  and  under  such  circumstances 
it  would  be  manifestly  unjust  and  work  a  hardship  to  the  entryman  to 
hold  his  entry  for  cancellation. 

Entertaining  these  views,  it  is  my  judgment  that  the  land  should  pass 
to  patent.    Your  decision  is  therefore  reversed. 


COAL  LAND  ENTRY— PURCHASE  PRICE. 

Joseph  L.  Colton. 

The  status  of  coal  land  at  date  of  proof  and  payment,  with  respect  to  its  distance  from 
a  completed  railroad,  determines  the  price  thereof,  irrespective  of  its  status  when 
the  preference  right  of  entry  isinitated  and  acquired. 

Secretary  Noble  to  the  Commissioner  of  the  Qeneral  Land  Office^  April 

11,  1890. 

August  22, 1887,  Joseph  L,  Coltou  filed  a  coal  land  declaratory  state- 
ment under  section  2349  of  the  Revised  Statutes,  for  E.  ^  of  8  W.  J,  Sec. 
18, T.  155  K,  R.  83  W.,  Bismarck  district,  Dakota,  and,  August  22,1888, 
applied  to  purchase  said  land,  tendering  110.00  per  acre  therefor.    The 
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local  officers  rejected  the  application,  on  the  groand  that  the  land  being 
within  fifteen  miles  of  a  completed  railroad  at  the  date  of  the  applica- 
tion, the  purchase  price  thereof  under  the  law  (Sec.  23i7,  Bev.  Stat.) 
was  ♦20.00  per  acre.  By  decision  of  January  28,  1889,  your  office  af- 
firmed this  action  of  the  local  officers,  and  Golton  now  appeals  to  this 
Department. 

The  appellant  admits  that  the  land  was  at  the  date  of  his  application 
to  purchase  and  had  been  since  October,  1886,  within  fifteen  miles  of  a 
completed  railroad,  but  claims  that  he  entered  upon  and  improved  it  in 
October,  1883,  and  that  his  right  of  purchase  should  relate  to  said  date, 
unaffected  by  a  ^*  subsequent  change  in  the  condition  of  the  land." 

By  circulars  of  instruction  of  October  17, 1881,  and  July  31,  1882  (1 
L.  D.,  540;  ib.,  689,  Sec.  12),  this  Department  holds  that  <'  if  at  date  of 
proof  and  payment"  the  land  is  less  that  fifteen  miles  from  a  completed 
railroad,  the  price  should  be  not  less  than  twenty  dollars  per  acre,  and 
that  the  price  must  be  determined  by  the  distance  of  the  laud  from  a 
completed  railroad  at  said  date  *'  irrespective  of  the  preference  right  of 
entry"  acquired  by  the  prior  opening,  improving  and  actual  possession 
of  the  claim  and  filing  a  declaratory  statement  therefor  within  the  pre- 
scribed time. 

In  support  of  the  contention  that  the  right  of  purchase  shall  relate  to 
the  date  of  entry  upon  and  improvement  of  the  land,  the  case  of  Wat- 
son V.  Missouri  Eiver  B.  B.  Go.  (2  G.  L.  L.,  902,)  is  cited.  In  that  case 
the  question  was,  whether  Watson,  who  had  filed  a  pre-emption  declar- 
atory statement  for  one  hundred  and  sixty  acres  of  land,  then  subject 
to  pre-emption  at  one  dollar  and  twenty-five  cent  per  acre,  might  sub- 
sequently transmute  his  filing  into  a  homestead  entry  under  section 
2289  of  the  Bevised  Statutes,  for  the  one  hundred  and  sixty  acres,  not- 
withstanding the  land  had  at  the  date  of  the  application  to  transmute 
been  made  double  minimum  in  value  by  falling  within  the  lands  re- 
served to  the  United  States  in  the  railroad  grant,  and  it  was  held  that 
the  application  to  transmute  must  be  governed  by  the  condition  of  the 
land  at  the  date  the  pre  emption  claim  took  effect,  and  consequently  the 
entire  tract  of  one  hundred  and  sixty  acres  might  be  entered  as  a  home- 
stead. Section  2289  of  the  Bevised  Statutes  gives  to  the  qualified  pre- 
emptor  the  right  to  enter  as  a  homestead  <^  one-quarter  section  of  un- 
appropriated public  lands  upon  which  he  may  have  filed  a  pre-emption 
claim,  or  which  may,  at  the  time  the  application  is  made,  be  subject  to 
pre-emption  at  one  dollar  and  twenty-five  cents  per  acre,  or  eighty  acres 
or  less  of  such  land  at  two  dollars  and  fifty  cents  per  acre."  Watson 
had  filed  a  pre-emption  claim  on  a  quarter  section  subject  to  pre-emption 
at  one  dollar  and  twenty-five  cents  per  acre,  and  was  expressly  given 
by  the  statute  the  right  to  enter  the  whole  of  it  under  the  homestead 
law.  This  right  is  not  only  directly  deducible  from  the  language  of  the 
law,  but  is  in  accord  with  the  liberal  policy  of  the  government  towards 
bona  fide  pre  emption  and  homestead  settlers  on  the  public  lands,  ex- 
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cepting  the  lands  held  by  sach  settlers  not  only  from  sabseqnent  grants, 
bat  also  from  subsequent  enhancement  in  price  as  against  the  settler  by 
reason  of  such  grant.  In  the  act  making  the  grant  to  the  Missouri 
Biver  B.  E.  Company  (14  Stat.,  236),  it  is  provided  that  <'  actual  bona 
fide  settlers  under  the  pre-emption  laws "  may  purchase  the  lands  re- 
served by  the  act  to  the  Un\ted  States  and  made  doable  minimum  in 
value  <'at  the  price  fixed  for  said  lands  at  the  date  of  settlement,  im- 
provement and  occupation."  The  land  not  being  enhanced  in  value  as 
to  such  settlers,  the  limitation  as  to  amount  subject  to  homestead  entry 
by  reason  of  enhanced  value  could  not  apply  to  them.  It  is  evident 
that  the  case  cited  is  not  analogous  to  the  present. 

The  appellant  further  asserts  that  he  was  prevented  from  filing  and 
making  payment  for  the  land  while  it  was  purchasable  at  ten  dollars 
per  acre  by  the  suspension  of  the  plats  of  survey  by  your  office.  This 
was  done  because  of  an  unextinguished  Indian  claim  (H.  C.  Green,  5' 
L.  D.,  557),  deemed  by  your  office  sufficient  reason  for  such  action,  and, 
if  erroneous,  was  not  such  misconduct  or  wrongful  act  on  the  part  of 
an  officer  of  the  government  as  can  be  invoked  to  sustain  the  ap- 
pellant's claim  of  exemption  from  the  plain  requirement  of  the  law. 
In  the  case  of  James  McLean  and  Thomas  Norton,  decided  May  10, 
1882  (unreported),  involving  an  application  to  purchase  coal  land  at  ten 
dollars  per  acre,  which  was  subject  to  purchase  at  that  price  when 
filed  for,  but  not  at  the  date  of  payment,  Secretary  Teller,  in  sustain- 
ing the  demand  of  an  additional  ten  dollars,  says :  ''  The  appellants 
appear  to  have  acted  in  entire  good  faith I  can  not,  how- 
ever, regard  the  equities  in  their  favor  as  against  a  strict  requirement 
of  the  law."    (See,  also,  Frank  Foster  et  aly  2  L.  D.,  730). 

The  decision  of  your  office  is  affirmed. 


HOMESTEAD  ENTRY-SOI.DIERS»  ADDITTONAT/. 

Platora  Townsite  V.  Bedifeb's  Heibs. 

The  TiRht  to  make  soldiers'  additional  entry  accorded  to  the  minor  child  under  sec- 
tion 2307  R.  S.,  mnst  be  exercised  prior  to  the  expiration  of  his  minority. 

If  the  heir  of  a  deceased  soldier  attains  his  majority  prior  to  the  completion  of  an 
additional  entry  theretofore  made  on  his  behalf,  he  must  thereafter  act  in  person, 
or  through  an  agent  duly  authorized  by  him,  in  all  matters  pertaining  to  said 
entry. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  April 

11,  1890. 

On  November  27, 1888,  there  was  filed  in  the  local  land  office  at  Del 
Norte,  Colorado,  an  application  to  make  soldier's  additicmal  homestead 
entry  for  the  N.  i  of  the  SW.  |  and  the  N W.  J  of  the  SB.  i  of  Sec.  23, 
T.  36  N.,  E.  4  E.,  N.  M.  M.,  Del  Norte,  Colorado  land  district.  This 
application  was  rejected  by  the  local  officers  because  the  land  involved 
was  probably  mineral  land,  because  a  rich  mining  camp  then  being 
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opened  in  that  vicinity  rendered  necessary  the  use  of  a  large  portion  of 
this  laud  for  townsite  purposes,  and  because  the  citizens  of  said  camp 
had  protested,  in  person  and  by  letter  against  the  allowance  of  any 
filing  or  entry  upon  said  land.  An  appeal  was  taken  from  said  action 
to  your  office.  Under  date  of  December  4, 1888,  the  register  wrote  to 
your  office  saying  the  papers  in  said  application  had  been  forwarded 
without  the  knowledge  of  the  receiver  or  himself  by  the  applicant  pro- 
curing a  clerk  in  the  office  to  address  an  envelope  to  your  office  wherein 
he,  the  applicant,  enclosed  said  papers.  With  this  letter  was  one  from 
G.  W.  Baymond  to  the  register  dated  at  Platora,  October  29, 1888,  and 
written  <*  at  the  urgent  request  of  several  residents  of  this  camp  and 
citizens  of  the  U.  S.,''  stating  that  it  was  the  intention  of  these  parties 
"  to  shortly  apply  for  townsite,  there  now  being  nearly  the  required 
forty  residents  or  more,''  and  protesting  against  the  disposal  of  said 
land  to  other  parties  who  had  been  making  surveys  for  the  purpose  of 
taking  up  a  portion  of  the  land  occupied  by  these  protestants.  With 
letter  of  December  18, 1888,  the  register  forwarded  to  your  office  a  pro- 
test signed  and  sworn  to  by  thirty-six  parties  setting  forth : 

That  the  land  applied  for,  to  wit,  the  N.  i  SW.  i  and  NW.  i  S£.  i  Sec.  2:^,  T.  36 
N.,  B.  4  £.,  N.  M.  P.  M.  by  J.  D/ McCarthy  as  a  homestead  for  a  deceased  soldier's 
heirs  is  essentially  mineral  land ;  that  affiants  are  miners  and  know  the  land  well, 
each  and  every  part  of  it ;  that  the  discovered  leads  of  this  camp,  bearing  silver  and 
gold,  rnn  through  this  land  applied  for ;  that  the  same  is  immediately  contignous  to 
these  mines  and  besides  is  indispensably  necessary  for  occupancy  by  miners  and  the 
residents  of  the  same  for  homes  and  residences,  milling,  mercantile  and  supply  pur- 
poses. 

The  register  reported  also  that  when  McCarthy  presented  this  appli- 
cation his  attention  was  called  to  the  fact  that  the  instrument  purport- 
ing to  appoint  a  substitute  attorney,  although  acknowledged  June  11, 
1888,  was  not  complete  in  that  it  contained  no  name  as  such  substitute 
and  that  thereupon  said  McCarthy  wrote  in  the  body  of  such  instru- 
ment his  own  name.  The  records  show  that  at  the  time  this  applica- 
tion was  made,  one  of  the  heirs  for  whose  benefit  the  entry  was  claimed 
to  be  made  had  attained  his  majority  and  that  the  other  heir  would  be- 
come of  age  on  March  14, 1889.  With  all  these  facts  presented  by  the 
papers  in  the  case,  your  office  by  letter  of  January  31, 1889,  directed 
the  local  officers  as  follows : — 

Ton  will  allow  McCarthy  as  the  attorney  in  fact  for  the  guardian  of  said  orphan 
children  to  make  the  entry  of  the  land  above  described,  as  applied  for,  and  thereupon 
you  will  immediately  order  a  hearing  to  determine  whether  each  and  every  smallest 
legal  subdivision  of  the  land  involved  is  more  valuable  for  agricultural  than  for  min- 
eral purposes. 

It  was  further  said  in  that  letter : — 

In  view  of  the  fact  that  the  record  discloses  that  the  youngest  of  the  heirs  above 
mentioned  will  become  of  age  March  14, 1889,  the  guardian  or  his  attorney  in  fact  will 
be  allowed  to  make  this  entry  and  submit  to  the  ordeal  of  a  hearing  or  this  applica- 
tion may  bo  withdrawn  and  the  soldiers  additional  homestead  certificate  may  be  lo- 
cated upon  other  land  legally  subject  to  such  ai)propriation. 
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Under  these  instractions  the  entry  was  allowed  February  4,  1889. 
With  letter  of  March  16, 1889,  the  register  transmitted  a  petition  by 
the  Platora  Town  Company  setting  up  that  said  company  on  January  15, 
1889,  had  filed  a  townsite  declaratory  statement  for  the  N.  i  of  the  SW. 
-J-  of  said  section  23  and  other  lands  alleging  settlement  thereon  l^ovem- 
ber  1, 1888,  and  asking  that  a  hearing  be  ordered  to  determine  as  to  the 
priority  of  right  to  said  tract  of  land.  By  letter  of  March  28, 1889,  the 
local  officers  were  directed  to  extend  the  scope  of  the  hearing  already 
ordered  so  as  to  determine  the  priority  of  possession  of  the  tract  in 
controversy. 

Afterwards  the  attorneys  for  the  to^vusite  claimants  filed  an  appeal 
from  your  office  decision  allowing  the  homestead  entry.  The  attorneys 
for  the  homestead  claimant  filed  a  motion  to  dismiss  such  appeal,  npoa 
the  grounds  that  the  matter  contained  in  the  decision  of  January  31, 
1889,  was  interlocutory  in  character ;  that  none  of  the  appellants  have 
entered  or  applied  to  enter  said  land  and  that  the  facts  stated  are  not 
sufficient  to  constitute  grounds  for  an  appeal.  The  decision  to  the  efifect 
that  the  homestead  entry  should  be  allowed  was  in  that  respect  final 
and  subject  to  be  reviewed  on  appeal.  Although  I  find  among  the  pa- 
pers no  formal  application  to  enter  this  land  for  townsite  purposes,  yet 
the  register  reported  that  such  application  had  been  made  and  all  the 
proceedings  indicate  that  this  land  was  claimed  for  that  purpose.  Un- 
der the  circumstances  said  appeal  will  be  considered. 

The  decision  of  your  office  was  apparently  based  to  a  large  degree 
upon  the  theory  that  the  only  way  in  which  this  minor^s  rights,  if  any 
he  had,  could  be  properly  protected  was  by  allowing  said  entry  to  be 
made  before  he  attained  his  majority.  The  facts  before  your  office  were 
sufficient  to  justify  a  refusal  to  allow  the  application  to  enter  until  a 
thorough  investigation  should  show  that  the  land  applied  for  was  of  the 
character  of  lands  subject  to  such  entries ;  that  there  was  no  prior  con- 
flicting claim  therefor;  that  the  person  presenting  the  application  was 
in  fact  duly  authorized  to  act  in  the  matter,  and  that  such  entry  was 
sought  to  be  made  for  the  heirs  of  the  deceased  soldier.  In  view  of  the 
fact,  however,  that  such  entry  could  not  have  been  made  after  the  heir 
of  the  deceased  soldier  had  attained  his  majority  (W.  S.  Pine,  7  L.  D., 
547),  and  the  further  fact  that  the  rights  of  all  parties  may  be  fully  and 
properly  ascertained  and  protected  by  the  investigation  now  proposed 
to  be  made,  I  am  not  inclined  at  this  time  to  cancel  said  entry.  The  ap- 
peal will  for  this  reason  be  dismissed  and  yon  will  cause  the  hearing 
heretofore  ordered  to  be  proceeded  with  at  the  earliest  practicable  date. 
Inasmuch  as  the  minor  for  whose  benefit  this  entry  purports  to  have 
been  made  has  reached  his  majority,  the  gaardian  has  now  no  further 
interest  in  the  matter.  Notice  of  such  hearing  should  be  duly  served 
on  the  heir  and  all  action  in  defense  of  such  entry  should  be  taken  by 
him  in  person  or  by  some  person  duly  authorized  by  him  to  act  in  the 
premises.    At  that  hearing  all  those  matters  which,  as  herein  said,  might 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  427 

properly  have  been  investijjated  prior  to  the  allowance  of  the  entry, 
shoftld  be  particnlarly  inqaired  into.  Inasmuch  as  the  controversy  be- 
tween these  parties  is  confined  to  eighty  acres  of  the  land  included  in 
this  homestead  entry,  you  should  see  that  the  interests  of  the  govern- 
ment are  properly  looked  after  and  protected  at  that  hearing. 


BAJL.BOAI>  GRANT— SETTLEMENT  CLAIM. 

Northern  Pacific  R.  R.  Co.  v.  Roberts. 

A  homestead  outry  of  record  excepts  the  lands  covered  thereby  from  the  operation  of 
the  legislative  withdrawal  on  general  route. 

The  exception  in  favor  of  **  homestead  settlers*'  provided  in  the  tliird  section  of  the 
grant  applies  not  only  to  settlers  who  have  made  entry  of  the  lands  claimed  by 
them,  but  also  to  those  who  are  entitled  to  make  such  entry ;  and  the  failnre  of 
snch  settlers  to  make  the  entry  within  the  statutory  period  does  not  subject  the 
land  to  the  operation  of  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April 

11,  1890. 

I  have  considered  the  appeal  of  the  Northern  Pacific  Railroad  Com- 
pany from  the  decision  of  your  oflBce,  dated  May  18, 1888,  rejecting  its 
claim  for  the  E.  i  of  the  SW.  J  and  the  W.  J  of  the  SB.  J  of  Sec.  3,  T. 
8  N.,  R.  2  B.,  Helena  land  district,  in  the  Territory  [State]  of  Montana, 
and  allowing  Nathan  Roberts  to  make  homestead  entry  of  said  land. 

The  record  shows  that  said  land  is  within  the  limits  of  the  withdrawal 
on  general  route,  dated  February  21, 1872,  and  also  within  the  primary 
limits  of  the  grant  by  act  of  Congress  approved  July  2, 1864,  (13  Stat., 
365),  upon  the  definite  location  of  the  road,  the  map  of  which  was  filed 
in  your  office  on  July  6, 1882. 

It  further  appears  that  Lorenzo  D.  Newman  filed  his  pre-emption  de- 
claratory statement,  No.  394,  for  said  land  on  February  17, 1869,  alleging 
settlement  thereon  November  11, 1865;  that  John  W.  Hen  ton  filed  his 
pre-emption  declaratory  statement,  No.  721,  for  said  land,  on  October  21, 
1869,  alleging  settlement«thereon  March  6,  same  year;  that  said  Hen- 
ton,  on  June  15,  1871,  made  homestead  entry  No.  555  of  the  W.  J  of  the 
SB.  J,  the  SB.  4  of  the  SB.  J  and  the  NE.  i  of  the  SW.  ^of  said  section, 
and  the  same  was  canceled  on  July  16, 1872 ;  that  William  F.  Burt 
made  homestead  entry  No.  634  on  November  1,  1871,  of  the  S.  J  of  the 
SW.  4  of  said  section,  with  otlior  land,  an<l  his  entry  was  canceled  on 
July  24,  1879 ;  that  the  widow  of  said  Burt  was  allowed  to  make  cash 
entry,  No.  1999,  of  the  land  covered  by  her  husband's  said  entry,  under 
the  provisions  of  section  two  of  the  act  of  Congress  approved  June  15, 
1880  (21  Stat.,  237— sec  3  L.  D.,  490) ;  that  Roberts,  on  September  6, 
1884,  applied  to  make  homestead  entry  of  the  B.  i  of  the  S  W.  ^  and  the 
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W.  i  of  the  SE.  ^  of  said  section ;  that  said  company,  upon  being  noti- 
fied thereof,  filed  its  protest,  and,  thereupon,  a  hearing  was  ordered  to 
be  had  on  February  11, 1885 ;  that  the  company  did  not  appear  at  said 
hearing,  but  the  local  officers,  upon  the  testimony  submitted  by  said 
Roberts,  held  that  the  land  was  excepted  from  said  grant,  and  that  Kob- 
erts'  said  application  should  be  accepted. 

On  appeal,  by  the  company,  your  office  found  that  ^^  the  land  was 
settled  upon,  improved  and  claimed  at  the  date  of  withdrawal  upon 
general  route,  and  also  at  the  date  of  definite  location,  which  excepted 
it  from  the  operation  of  the  grant."  The  claim  of  the  company  was  ac- 
cordingly rejected,  and  Roberts  allowed  to  enter  said  land,  with  the  ex- 
ception of  the  tract  already  entered  by  Elizabeth  Burt,  under  said  act 
of  1880. 

In  its  appeal  to  the  Department,  the  company  insists  that  your  office 
erred  in  holding  that  the  '<  occupany  of  Roberts  at  the  date  of  the  defi- 
nite location  of  (said)  road  July  2, 1882  ",  served  to  except  said  land  from 
said  grant,  and  that  it  was  also  error  not  to  hold  upon  the  authority  of 
the  case  of  Bnttz  v,  said  Company  (119  IJ.  S.,  p.  55),  that  upon  the  can- 
cellation of  Henton's  said  entry  on  July  16, 1872,  there  was  a  Ifgisla- 
tive  withdrawal  by  virtue  of  the  provisions  of  the  sixth  section  of  the 
granting  act,  and  the  settlement  of  Roberts  wa«  therefore  illegal.  The 
testimony  taken  at  said  hearing  shows  that  said  Henton  purchased  the 
improvements  of  two  prior  settlers  who  had  lived  on  said  land  froiu 
1866  until  1869;  that  Henton  moved  upon  the  land  on  March  4, 1869, 
and  resided  upon  said  land  continuously  until  March  16, 1872;  that  he 
sold  his  Improvements  to  one  Walling  who  occupied  the  land  until  1877, 
when  said  Roberts  moved  upon  the  land  and  has  occupied  it  ever  since; 
that  in  July,  1882,  said  Roberts  had  from  thirty  to  forty  acres  in  crop, 
an  irrigating  ditch,  and  his  improvements  were  worth  $1500.  There 
can  be  no  question  but  that  Roberts  was  occupying  said  land  at  the 
date  of  said  definite  location  and  had  been  in  such  occupancy  since  1877. 
Moreover,  it  was  not  questioned  by  the  company  in  its  appeal  from  the 
decision  of  the  local  office  that  Roberts  was  occupying  said  land  at  the 
date  of  the  definite  location  of  said  road.  The  company  then  insisted 
that  the  land  was  not  excepted  from  said  withdrawaf  on  general  route. 
But  the  land  at  the  date  of  withdrawal  on  general  route  was  covered 
by  homestead  entries,  and  was  therefore  excepted  from  said  withdrawal. 
Gale  V.  Northern  Pac.  R.  R.  Co.  (10  L.  D.,307). 

The  learned  counsel  for  the  company  has  not  cited  a  single  one  of  the 
numerous  decisions  of  the  Department  which,  if  adhered  to,  are  deci- 
sive of  the  question  at  issue. 

It  is  insisted  by  the  counsel  for  the  company  that  "the  grant  to  the 
company  is  general  in  its  terms,  with  a  prov^islon,  however,  that  the 
lands  had  not  been  disposed  of  in  certain  designated  ways,"  and  that 
this  proviso  must  be  strictly  construed,  citing  as  authority  for  this 
contention  the  case  of  United  States  v.  Dickson.    (15  Peters,  165.) 
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By  the  third  section  of  said  act,  there  was  granted  to  said  company 

every  alterDate  eection  of  public  land,  not  mineral,  designated  by  odd  uainbers,  to 
the  amount  of  twenty  sectionn  of  land  per  mile,  on  each  side  of  said  railroad  liuoi 
as  said  company  may  adopt  through  the  Territories  of  the  United  States,  and  ten 
alternate  sections  of  land  per  mile  on  each  side  of  said  railroad,  whenever  it  passes 
throngh  any  State,  and  whenever,  on  the  line  thereof,  the  United  States  have  full 
title,  not  reserved,  sold,  granted,  or  otherwise  appropriated,  and  free  from  pre-emp- 
tion, or  other  claims  or  rights,  at  the  time  the  line  of  said  road  isdetinitely  fixed  and 
a  plat  thereof  filed  in  the  office  of  the  Commissioner  of  the  General  Land  Office; 
and  whenever,  prior  to  said  time,  any  of  said  sections  or  parts  of  sections  shall  have 
been  granted,  sold,  reserved,  occupied  by  homestead  settlers  or  pre-empted,  or  other- 
wise disposed  of,  other  lands  shall  be  selected  by  said  company  in  lieu  thereof,  under 
the  difection  of  the  Secretary  of  the  Interior,  in  alternate  sections,  and  designated  by 
odd  numbers,  not  more  than  ten  miles  beyond  the  limits  of  said  alternate  sections. 

It  thus  appears  by  the  express  terms  of  the  granting  act,  that  the 
only  lands  granted  to  the  company  were  those  which  were  ^^not  reserved, 
sold,  granted,  or  otherwise  appropriated,''  and  which  were  *^free  from 
pre-emption,  or  other  claims  or  rights  at  the  time  the  line  of  said  road  is 
definitely  fixed,"  etc.  Before  the  company  can  rightfally  claim  any  single 
tract  of  land  nnder  said  grant,  it  must  show  affirmatively  that  the  land 
claimed  is  within  the  express  terms  of  the  grant.  It  is  not  enough  that 
the  land  is  in  an  odd  numbered  section  within  the  lateral  limits  of  the 
grant,  it  must  appear,  in  addition  thereto,  that  prior  to  the  filing  of  the 
map  of  the  definite  location  of  the  road,  the  land  was  {inter  alia)  ^'free 
from  pre-emption  or  other  claims  or  rights."  And,  if  there  is  any  well 
founded  doubt  as  to  the  intention  of  Congress,  then  that  doubt  must  be 
resolved  in  favor  of  the  government,  and  against  the  grantee.  Such  has 
been  the  settled  rulings  of  the  courts  and  the  Department. 

In  the  case  of  the  United  States  v.  Arredondo  (6  Peters,  738-9), 
the  supreme  court  said : 

Public  grauts  convey  nothing  by  implication ;  they  are  construed  strictly  in  favor 
of  the  King ;  Dy.  362  a ;  Cro.  Car.,  169.  Though  such  construction  must  be  reason- 
able, such  as  will  make  tho  true  intention  of  the  King  as  expressed  in  his  charter 
take  effect,  is  for  the  King's  honor,  and  stands  with  the  rules  of  law. 

To  the  same  effect  is  the  ruling  of  the  court  in  the  following  cases : 
Charles  River  Bridge  v.  Warren  Bridge  (11  Peters,  420) ;  The  Dubuque 
and  Pacific  Railroad  Co.  v.  Litchfield  (23  How.,  66) ;  Eice  v.  Minn,  and 
S'orthwestern  B.  B.  Go.  (1  Black.,  380) ;  Leavenworth,  li.  B.  Co.  v. 
United  States  (92  U.  8.,  740) ;  Eice  v.  Sioux  City  and  St.  Paul  B.  E, 
Co.  (110  U.  S.,  698);  Slidell  v.  Grandjean  (111  United  States,  437) ;  St, 
Paul,  Minneapolis  and  Manitoba  By.  Co.  v.  Gjuve  (1  L.  D.,  331)  j  Ala- 
bama and  Chattanooga  B.  B.  Go.  (3  L.  D.,  242) ;  St.  Paul,  Minneapolis 
and  Manitoba  By.  Co.  v.  Korthern  Pacific  B.  B.  Go.  (4  L.  D.,  426) ; 
Southern  Pacific  B.  B.  Go.  v.  Dooley  (5  L.  D.,  380). 

Since  the  land  was  public  land  at  the  date  of  Boberts's  settlement, 
the  question  for  determination  in  the  case  at  bar  is,  did  his  settlement, 
existing  at  the  date  of  the  definite  location  of  the  road,  serve  to  except 
said  land  from  the  grant.    In  other  words,  it  having  been  proven  that 
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Eoberts  was  a  qnalified  settler  and  had  valuable  improvemeDt-s  upon 
the  land  at  the  date  of  the  definite  location,  can  the  land  be  said  to  be 
free  from  "pre-emption  or  other  claims  or  rights t^  Was  it  the  inten- 
tion of  Congress  that  lands,  upon  which  settlers  had  made  valuable 
improvements,  and  were  occupying  at  the  date  of  the  definite  location, 
should  pass  to  the  company  f 

A  careful  examination  of  the  granting  act  shows  that  such  was  not 
the  intention  of  Congress.  That  portion  of  said  section  three,  relative 
to  lieu  lauds,  provides,  that  "  whenever,  prior  to  said  time,  any  of  said 
sections,  or  parts  of  sections  shall  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlers^  or  pre-empted,  or  otherwise  diRposed4)f, 
other  lands  shall  be  selected  by  said  company  in  lieu  thereof,"  etc. 

The  sixth  section  of  said  act  provided  for  a  legislative  withdrawal  of 
the  lands  "hereby  granted'^  from  "sale,  or  entry,  or  pre-emption,  be- 
fore or  aft-er  survey,  except  by  said  company." 

It  is  evident  that  the  legislative  withdrawal  could  operate  only  upon 
the  granted  lands,  and,  if  at  the  time  of  filing  of  the  map  designating 
the  general  route,  lands  in  the  odd  numbered  sections  were  entered 
under  the  homestead  laws,  they  were  clearly  excepted  from  the  opera- 
tion of  such  withdrawal. 

It  is  conceded,  and  the  record  shows,  that  the  land  in  question  was 
covered,  at  the  date  of  the  withdrawal  on  general  route,  namely,  Feb- 
ruary  21, 1872,  by  the  homestead  entry  of  Henton,  which  was  not  can- 
celed until  J  uly  16,  same  year.  Upon  the  cancellation  of  Henton's  entry, 
the  land  covered  thereby  became  public  land,  subject  to  settlement  and 
entry  by  any  legal  applicant.  The  withdrawal  on  general  route  did  not, 
and  could  not,  operate  upon  it.  This  was  expressly  ruled  by  my  pred- 
ecessor, Mr.  Secretary  Teller,  in  the  case  of  Talbert  against  said  company 
(2  L.  D.,  636),  and  that  ruling  has  been  uniformly  followed  by  the  De- 
partment. Northern  Pacific  B.  K.  Co.  v.  Burt  (3  L.  D.,  490) ;  Holmes 
V.  Northern  Pacific  R.  R.  Co.  (5  L.  D.,  333)  j  Roeschlaub  v.  Union  Pacific 
Ry.  Co.  (6  L.  D.,  750) ;  Northern  Pacific  R.  R.  Co.  v.  Johnson  (7  L.  D., 
357)  5  Northern  Pacific  R.  R.  Co.  v.  Flaherty  (8  L.  D.,  542).  Nor  is  there 
any  inconsistency  in  these  rulings  with  the  decision  of  the  court,  in  the 
case  of  Buttz  v.  Northern  Pacific  R.  R.  Co.  (119,  D.  S.,  55),  which  held 
that  the  sixth  section  of  said  act  operated  as  a  legislative  withdrawal 
of  lands  granted  by  the  act  upon  the  filing  of  the  map  of  general  route } 
that,  although  the  lands  were  within  what  was  known  as  the  Indian 
country,  "  that  fact  did  not  prevent  the  grant  of  Congress  from  oper- 
ating to  pass  the  fee  of  the  land  to  the  company ; "  that "  the  Indians 
had  merely  the  right  of  occupancy,  a  right  to  use  the  land,  subject  to 
the  dominion  and  control  of  the  government, "  and  Congress,  in  said 
granting  act,  had  expressly  stipulated  to  extinguish  the  Indian  title. 
The  court,  therefore,  held  that  the  pre-emptor  could  not  acquire  any 
pre-emption  right  upon  said  lands  prior  to  the  extinguishment  of  the 
Indian  title,  nor  subsequently,  for  the  reason  that  having  been  granted  • 
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by  CoDgress  to  the  compaDj,  the  withdrawal  npoD  general  roate  oper- 
ated to  prevent  their  sale  or  disposal  in  any  other  manner  than  that  spe- 
cifically designated  by  the  granting  act.  Bat  it  is  not  so  with  home- 
stead or  pre-emption  settlers.  They  have  something  more  than  a  mere 
right  of  occupancy  sach  as  the  Indian  had.  They  may  acquire  title  to 
the  land  by  complying  in  good  faith  with  the  provisions  of  law  under 
which  they  claim.  Oongress  did  not  undertake  to  ^<  extinguish "  the 
claims  of  homestead  settlers,  but  in  express  terms  granted  the  company 
the  right  to  select  ^^  lieu"  lands  in  place  of  those  <<  occupied  "  by  such 
settlers.  But  it  is  strenuously  insisted  by  the  company  that  the  term 
^^  homestead  settlers  "  can  only  be  applied  to  those  who  have  made  entry 
of  the  lands  claimed  by  them  in  the  local  land  office.  But  this  contention 
can  not  be  maintained.  The  definite  location  of  the  road  was  on  July  6, 
1888,  and  by  section  three  of  the  act  of  Congress,  approved  May  14, 1880, 
(21  Stat.,  140),  any  homestead  settler,  after  the  passage  of  said  act, 
either  upon  surveyed  or  unsurveyed  lands,  is  ^^  allowed  the  same  time  to 
file  his  homestead  application  and  perfect  his  original  entry  in  the 
United  States  Land  Office  as  is  now  allowed  to  settlers  to  put  their 
claims  on  record,  and  his  right  shall  relate  back  to  the  date  of  settle- 
ment, the  same  as  if  he  settled  under  the  pre-emption  laws. " 

It  will  be  observed  that  there  is  no  penalty  prescribed  for  a  failure  to 
ftle  in  time,  no  forfeiture  is  declared,  but  the  homestead  settler  is  put 
upon  an  equal  footing  with  the  pre-cmptor,  and  acquires  a  similar  right 
by  virtue  of  his  settlement. 

True,  under  the  pre-emption  laws  (sections  2263,  2264  and  2265)  the 
failure  of  the  settler  to  file  in  time  subjects  the  land  to  the  next  ^^ pur- 
chaser^ or  "  settler^  as  the  case  may  be.  But  it  has  been  held  by  a  long 
line  of  decisions  that  the  failure  of  the  pre-emptor  or  homestead  settler 
to  file  in  time  subjects  the  laud  to  the  claim  of  those  only  specifically 
designated  in  the  statute,  namely,  ^'  any  other  purchaser,"  and  <^  the 
next  settler,"  and  not  to  the  claim  of  a  railroad  company. 

It  can  not  be  presumed  that  Congress  intended  that  the  improvements 
of  the  homestead  settler,  made  upon  lands  which  he  had  been  invited 
by  the  government  to  occupy  and  bring  into  a  state  of  cultivation,  should 
be  given  to  the  railroad  company,  when  the  settler  was  wholly  unable 
to  file  his  application,  because  the  land  was  unsurveyed.  This  would 
impute  bad  faith  to  the  government. 

In  the  case  of  Bector  v.  Gibbon  (111  U.  S.,  Op.,  p.  284-6),  the  su- 
preme court  said : 

There  was  a  time,  in  the  early  periods  of  the  conntry,  when  a  party  who  settled  in 
advance  of  the  public  sarveys  was  regarded  as  a  trespasser,  to  be  summarily  and 
ronghly  ejected.  But  all  this  has  been  changed  within  the  last  half  century.  With 
the  acquisition  of  new  territory,  new  fields  of  enterprise  have  been  opened,  popula- 
tion has  spread  over  the  public  lands,  villages  and  towns  have  sprung  up  on  them, 
and  all  the  Industries  and  institutions  of  a  civilized  and  prosperous  people  have  been 
established,  with  the  church  and  school  house  by  their  side,  before  the  surveyor  with 
his  quadrant  and  line  appeared.  With  absolute  confidence  those  pioneers  have  relied 
upon  their  government,  and  they  have  never  been  disappointed. 
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It  woald  certainly  be  remarkable  if  the  governineDty  which  protected 
BO  fully  the  claims  of  the  early  settlers  of  Oregon  and  California,  had 
omitted  to  provide  protection  for  those  who  had  settled  upon  lands 
within  the  limits  of  the  grant  to  said  company,  while  the  land  was  pub- 
lic land,  and  whose  settlements  continaed  beyond  the  date  when  the 
company's  right  attached. 

It  is  only  necessary  to  refer  to  the  granting  act  and  to  the  resolntion 
of  May  31, 1870  (Vol.  16,  378),  providing  a  second  indemnity  belt  of 
ten  miles  within  which  selections  were  allowed  to  make  up  the  losses 
in  the  granted  limits,  to  show  that  Congress  was  both  generoub  to  the 
company  and  just  to  the  settlers.  In  the  case  of  Trepp  v.  said  Com- 
pany (1  L.  D.y380),  Mr.  Secretary  Delano  held  that  a  pre-emption  claim 
at  the  date  of  withdrawal  on  general  route  (not  afterwards  abandoned) 
excluded  the  land  from  the  withdrawal,  and  from  the  grant,  as  effectu- 
ally as  if  the  map  of  definite  location  had  been  filed  and  accepted  at  the 
same  time  as  the  map  of  general  route.  In  the  case  of  the  Southern 
Pacific  Bailroad  Company  v,  Wiggins  and  Kellar  (2  C.  L.  L.,  937),  Mr. 
Secretary  Chandler  said,  that  it  had  become  the  settled  rule  of  this 
Department  to  recognize  the  validity  of  a  preemption  claim,  based 
upon  settlement  and  residence  on  nnoffered  laud,  without  the  filing  of 
a  declaratory  statement,  in  the  absence  of  a  valid  adverse  claim  by 
another  settler. 

In  the  case  of  Perkins  v.  the  Central  Pacific  R.  R.  Co.  (1  L.  D.,  336), 
Mr.  Secretary  Teller  held — construing  the  third  section  of  the  act  of 
Congress,  approved  July  1, 1862  (12  Stat.,  489),  which  granted  certain 
lands  "  not  sold,  reserved,  or  otherwise  disposed  of  by  the  United  States, 
and  to  which  a  pre-emption  or  homestead  claim  may  not  have  attached 
at  the  time  the  line  of  said  road  is  definitely  fixed — that :  *'  It  was  the 
intention  of  Congress  that  only  such  unoccupied  lands  as  wore  not  held 
under  any  claim  recognized  by  the  government  should  pass  ander  the 
grant." 

In  the  case  of  the  Southern  Pacific  Railroad  Company  v.  Lopez  (3  L. 
D.,  130,)  Mr.  Secretary  Teller,  construing  a  grant  upon  the  same  terms 
as  the  IS'orthern  Pacific,  snid: 

Constming  together  the  grcinting  words  and  those  respecting  the  lieu  land  selection, 
it  is  evident  that  one  of  the  '  other  claims  or  rights'  excepting  land  from  the  opera- 
tion of  the  grant  was  '  occupation  hy  homestead  settlers  '  Congress  was  aware  that 
by  this  act  it  was  making  grants  of  lands  far  beyond  the  line  of  the  government 
surveys,  in  regions  occupied  and  to  be  occupied  largely  by  settlers  awaiting  the  advent 

ofthe  surveyor  to  prefer  their  claims Congress  knew  that  nnsurveyed  land 

oonldnotbe  'entered'  as  homesteads and,  therefore,  in  the  nse  of  the 

words  '  occupied  by  homestead  settlers'  it  intended  to  make  such  express  exception, 
and  to  indicate  a  different  kind  of  appropriation  by  a  class  of  settlers  not  within  the 
letter  of  homestead  law,  but  clearly  within  its  spirit. 

This  rule  has  been  uniformly  followed  by  this  Department.  Texas 
and  Pacific  Railroad  Company  v.  Gray  (idem.  253 ;  Central  Pacific  Rail- 
road Company  v.  Wadman  (4  L.  D.,  341) ;  Schetka  v.  Iforthern  Pacific 
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R.  R.  Co.  (5  L.  D.,  473) ;  Southern  Pacific R.  R.  Co.  v.  Saunders  (6  L.  D. 
98)  5  Northern  Pacific  R.  R.  (Jo.  v.  Evans  (7  L.  D.,  131) ;  Laity  v.  North- 
ern Pacific  R.  R.  Co.  (8  L.  D.,  378). 

In  addition  to  the  foregoing,  an  inspection  of  the  records  of  your 
office  shows  that  the  SE.  i  of  the  SW.  ^  of  said  section  3  was  patented 
on  February  8, 1887,  and  so  far  as  that  tract  is  concerned,  this  Depart- 
ment has  no  farther  jurisdiction.  But  your  office  only  allowed  said 
Roberts  to  make  entry  of  the  W.  ^  of  the  SE.  J  and  the  NE.  J  of  the 
SW.  4  of  said  section  3,  and  refused  his  application  for  the  SE.  -J-  of  the 
SW.|^  for  the  reason  that  said  last  named  tract  was  covered  by  said 
cash  entry  No.  1999,  which,  as  above  stated,  has  passed  to  patent. 

It  will  be  unnecessary  to  cite  authority  as  to  the  effect  of  the  long  line 
of  departmental  decisions  above  cited. 

They  ought  not  to  be  overruled,  unless  clearly  wrong.  But  so  far 
from  having  doubt  as  to  the  correctness  of  said  rulings,  in  my  judg- 
ment, they  are  clearly  right  and  should  be  adhered  to.  It  follows, 
therefore,  that  the  decision  of  your  office  is  correct.  It  is  accordingly 
affirmed. 


practice— proceedings  uxdbr  ruiie  35  op  practice. 

Warner  v.  Finnerty. 

Officers  before  whom  testimony  is  taken  tinder  rule  35  of  practice  are  governed  by 
rales  applicable  to  trials  before  the  local  office. 

In  the  discretion  of  the  Department  a  further  hearing  may  bo  allowed  where  the 
claimant,  acting  in  good  faith,  and  believing  that  the  officer  before  whom  the 
testimony  is  to  be  taken  is  prejudiced  and  interested  in  the  result  of  the  contest, 
for  that  reason  does  not  submit  his  testimony  before  such  officer. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  April  11, 

1890. 

I  have  considered  the  case  of  Henry  Warner  v.  Frank  Finnerty  upon 
the  appeal  of  the  latter  from  your  office  decision  of  October  10,  1888, 
holding  for  cancellation  his  homestead  entry  for  the  N.  J  SB.  J,  Sec.  26, 
and  N.  i  SW.  J,  Sec.  25,  T.  104  N.,  E.  33  W.,  Mitchell  land  district,  Da- 
kota. 

Finnerty  made  his  homestead  entry  for  the  said  land  August  9, 1882, 
and  against  the  entry  Warner  instituted  a  cuntrst  June  14,  1886,  upon 
the  charge  that  the  entryman  had  abandoned  the  said  claim  and  changed 
his  residence  therefrom  for  more  than  eleven  months  since  making  the 
entry  and  next  prior  to  the  date  of  said  contest  affidavit,  that  he  never 
settled  upon  and  cultivated  the  land  as  required  by  law  and  that  his 
pretended  residence  on  the  land  bad  been  only  occasional  visits. 
J4Q39-«yQI.  10 38 
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The  local  officers  appointed  a  lieariog  for  October  4, 1886,  before  W. 
B.  Phelps  a  notary  public,  at  his  office  in  Montrose,  Dakota,  for  the  pur- 
pose of  the  taking  of  the  testimony ;  the  final  hearing  before  the  local 
officers  was  set  for  the  twelfth  of  the  said  month.  At  tbe  hearing  be- 
fore the  said  notary  on  the  day  appointed,  the  contestant  appeared  with, 
his  witnesses  and  their  testimony  was  taken,  the  claimant  was  person- 
ally present  but  failed  to  take  part  in  the  proceedings. 

At  the  hearing  before  the  local  officers  on  October  12,  as  aforesaid, 
claimant  appeared  by  his  attorney  and  filed  his  motion  in  writing  that 
the  testimony  taken  as  aforesaid  on  behalf  of  the  contestant  '^  be  disre- 
garded and  rejected  for  the  reason  as  set  forth  in  the  attached  affidavit 
herein.'^ 

The  affidavit  referred  to  is  signed  and  sworn  to  by  the  said  claimant 
and  bears  date  October  12, 1886.  It  is  alleged  by  him  in  his  said  affi- 
davit among  other  matters,  that  he  was  well  acquainted  with  W.  B. 
Phelps  the  notary  before  whom  the  said  testimony  was  taken,  and  knew 
that  he,  the  affiant,  could  not  get  a  fair  and  impartial  hearing  before 
said  Phelps  ''  for  the  reason  that  the  said  Phelps  was  a  former  contest- 
ant against  said  entry  in  the  spring  of  1883,  and  desired  said  tract  of 
land  for  himself  also  that  M.  A.  Butterfield  who  is  a  relative  by  mar- 
riage was  his  attorney  at  that  time  and  is  also  the  attorney  for  contest- 
ant in  this  case.''  He  further  deposes:  "I  verily  believe  that  the 
present  contest  is  in  the  interest  of  W.  D.  Phelps  and  Butterfield  and 
is  the  outcropping  of  Phelps'  former  contest  and  is  a  conspiracy  to  beat 
and  defeat  me  in  holding  this  homestead."  He  also  alleges  on  hisoath — 
"that  I  was  informed  and  believed  that  I  would  be  allowed  a  hearing 
before  the  register  and  receiver,  but  learned  subsequently  that  I  should 
have  submitted  my  testimony  before  the  commissioner  appointed  under 
Bule35,  Bules  of  Practice,  governing  such  cases." 

He  also  states  "  that  I  have  not  been  absent  from  said  homestead  at 
any  one  time  to  exceed  three  months  and  that  I  have  made  all  the  im- 
provements upon  said  land  that  I  was  able  to  make,  having  cropped 
said  land  four  seasons,  that  it  is  all  the  home  I  have  to  the  exclusion 
of  a  home  elsewhere." 

The  claimant  therefore,  asks  in  his  said  motion  that  in  view  of  the 
facts  alleged  the  testimony  theretofore  submitted  be  not  considered  by 
the  local  officers  and  that  a  new  hearing  be  had  before  them. 

The  motion  and  prayer  of  the  claimant  were  denied  by  the  local  offi- 
cers. Deciding  the  ca^e  upon  the  testimony  submitted  on  the  part  of 
the  contestant  they  found  that  the  latter,  after  a  fair  trial,  had  made 
out  his  case ; 

That  from  date  of  entry  to  date  of  contost  Fiuuerty  ouly  visited  his  claim  at  long 

intervals^  remaining  a  very  short  time  at  each  visit that  Finnerty  has 

never  spent  half  a  dozen  nights  on  this  land  since  he  took  it  for  a  home 

that  at  date  of  this  contest,  Finncrty's  shanty  was  completely  bare  of  fumitnre  and 
was  not  fit  to  live  in,  that  it  presented  an  abandoned  and  desolate  condition.  Tl^e 
local  officers,  therefore  recommenced  the  cancell^tioq  of  the  entry. 
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The  claimant  appealed  to  your  office  upon  the  following  grounds : 

I.  The  register  and  receiver  erred  in  holding  that  claimant  had  a  fair  trial. 
II.  The  register  and  receiver  erred  in  deciding  the  case  npon  ex  parte  testimony, 
in.  The  register  and  receiver  erred  in  dismissing  claimant's  motion  to  reject  the 
testimony  taken  before  the  commissioner  at  Montrose,  D.  T.,  and  in  refusing  a 
fair  and  full  hearing  to  claimant. 

Your  office  by  your  said  decision  of  October  10,  1888,  affirmed  the 
action  of  the  local  officers.  Begarding  the  point  raised  ]^y  the  said  ap- 
peal yon  state  ''Your  action  in  refusing  a  re-hearing  was  proper.  Claim- 
aut  stated  no  reason  therefor,  and  the  ground  of  objection  to  Phelps  the 
notary,  who  took  the  testimony  is  not  a  good  one.  The  m^e  fact  that 
he  had  been  a  prior  contestant  did  not  disqualify  him  from  acting  in  the 
capacity  of  notary  in  taking  the  testimony." 

The  claimant  further  appealed  to  this  Department.  His  grounds 
therefor  are  stated  by  him, 

I.  It  was  error  to  hold  that  W.  B.  Phelps  was  a  proper  person  to  take  the  testimony 

in  this  case. 
IL  It  was  error  to  refuse  claimant  a  hearing  before  the  register  and  receiver  consid- 
ering the  reasons  as  set  forth  by  Finnerty. 
m.  It  was  error  to  hold  claimant's  homestead  entry  for  cancellation  on  ex  parte 
statements  by  contestant. 

Attached  to  the  appeal  is  the  affidavit  of  Finnerty  corroborated  by 
nine  different  witnesses.  The  affidavit  bears  date  December  5,1888. 
In  it  Finnerty  deposes, — 

That  he  is  the  identical  Frank  Finnerty  who  made  homestead  ,'entry  No.  21155  for 
the  N.  i  SE.  iy  Sec.  26  and  N.  i  SW.  i,  25-104-53,  August  9,  1882.  I  hired  a  man  by 
thA  name  of  Newell  Blow  to  build  a  house  for  me  on  this  tract  in  September  follow- 
ing but  Blow  failed  to  fulfill  his  contract  with  me  and  it  was  so  far  along  in  the 
winter  that  I  was  uuable  to  build  a  house  until  the  following  spring,  about  May  17, 
1883.  Owing  to  my  failure  to  have  the  house  on  the  land  before  the  first  six  months 
was  out,  my  entry  was  contested  by  one  W.  B.  Phelps.  This  contest  was  heard  and 
dismissed  and  then  re-opened,  hoard  again  and  again  dismissed.  This  case,  though 
I  won  caused  me  great  expense  and  being  a  poor  man  depending  wholly  upon  day 
labor,  I  was  obliged  to  leave  my  land  and  work  out  to  earn  money  to  pay  these  ex- 
penses, but  I  was  never  absent  over  sixty  or  ninety  days  at  a  time.  When  I  suc- 
ceeded in  paying  this  expense,  I  concluded  I  would  prove  up  and  convert  my  home- 
stead into  a  cash  entry.  When  I  came  home  in  December,  1883,  I  found  my  house 
torn  down  and  partly  stolen  away.  I  rebuilt  my  house  eight  by  ten  feet  in  size  and 
made  it  habitable  and  comfortable  for  the  winter.  I  had  provisions  pnt  in  enough 
for  the  winter;  one  hundred  lbs.  pork,  fifty  lbs.  flour  and  other  necessaries  of  life  in 
proportion.  While  I  was  away  during  Christmas  of  that  year  all  the  provisions  I  had 
were  stolen  and  I  was  obliged  to  be  away  for  about  forty  days  during  the  winter  to 
earn  enough  to  live  on.  With  this  exception  I  lived  on  the  land  constantly  and  con- 
linuously  from  December,  1880,  until  July,  1884.  I  advertised  to  prove  up  then,  but 
was  disappointed  in  getting  money  to  make  my  cash  entry  with  and  was  obliged  to 
give  up  my  proof.  I  then  concluded  to  make  a  five  years'  proof  on  my  land  at  the  end 
of  the  7th  year  after  entry.  I  did  what  I  was  able  towards  improving  my  land  and 
worked  out  wherever  I  could  earn  anything.  In  June,  1886,  my  homestead  was  again 
contested ;  this  time  by  Henry  Warner.  The  hearing  in  this  case  was  set  before  W. 
B.  Phelps  the  same  man  who  had  previously  contested  my  land,  and  worked  so  hard 
to  get  it  away  from  me.    I  was  afraid  to  havQ  m^  pa3e  go  before  a  ii^an  so  |>rejudice4 
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as  I  believed  him  to  be,  and  besides  this  Warner  had  the  same  attorney  who  Phelps 
employed.  I  was  satisfied  that  they  wonld  work  together  so  far  as  they  coald  to  de- 
feat my  rights.  I  have  had  crops  raised  on  this  land  for  six  seasons.  I  have  worked 
hard  all  this  time  and  put  ray  earnings  into  this  land  and  the  expense  of  these  vari- 
ous trials,  and  I  now  respectfully  ask  the  Hon.  Secretary  to  grant  me  a  hearing  which 
may  be  had  before  the  local  officers  of  the  U.  S.  land  office  at  Mitchell,  D.  T.,  where 
there  will  be  no  occasion  for  any  prejudice. 

Attached  to  the  appeal  is  the  affidavit  of  one  John  Cragon,  bearing 
date  December  5,  1888.  This  affidavit  tends  to  show  that  the  claimant 
improved  his  said  claim  and  acted  in  good  faith  in  the  matter  of  his 
entry.        • 

The  contestant  in  answer  to  said  appeal  and  affidavits  filed  various 
affidavits  in  his  own  behalf.  The  allegations  of  one  affidavit,  sworn  to 
by  three  persons  tend  to  show  the  truth  of  the  charges  of  the  contest 
affidavit.  This  affidavit  further  shows  that  several  of  the  corroborating 
witnesses  of  the  claimant  in  his  said  affidavit  were  not  in  the  Territory 
of  Dakota  while  many  of  the  facts  sworn  to  by  Finnerty  had  occurred, 
and  that  none  of  the  corroborating  witnesses  were  liviugin  close  neigh- 
borhood of  the  said  land. 

From  the  said  affidavit  it  further  appears  that  several  of  Warner's 
witnesses,  who  lived  near  the  land  at  the  time  of  contest  proceedings 
before  the  local  office  and  who  testified  at  the  hearing  in  behalf  of 
Warner,  have  since  left  the  country,  but  their  whereabouts  are  now 
unknown,  and  that  without  their  testimony  the  contestant  can  not  safely 
proceed  to  re- try  the  said  contest 

Two  other  affidavits  are  attached  in  which  it  is  alleged  that  a  certain 
person  representing  himself  as  the  agent  of  the  claimant  offered  to  sell 
the  tatter's  relinquishment  for  the  said  land  to  the  contestant  for  a 
small  money  consideration. 

The  merits  of  this  case  can  not  be  tried  on  the  affidavits  filed  by  the 
parties ;  the  evidence  proper,  that  is  the  testimony  taken  on  the  part 
of  the  contestant  at  the  hearing  fully  supports  the  finding  of  your  office 
expressed  in  your  said  decision  as  follows :  "  The  evidence  conclusively 
shows  that  claimant  had  not  by  residence,  improvements,  or  cultiva- 
tion of  the  land  shown  his  good  faith.  His  residence  consisted  of 
occasional  visits  to  the  land  which  were  pretence  so  far  as  complying 
with  the  law  in  this  respect." 

The  question  presents  itself  to  me  upon  this  appeal  whether  the  entry- 
man  should  at  this  late  day  be  allowed  a  hearing  at  which  he  may 
introduce  his  part  of  the  evidence.  At  the  appointed  time  he  neglected 
to  present  his  testimony  because  he  thought  that  the  commissioner 
before  whom  it  was  to  be  taken  was  strongly  prejudiced  against  him. 

Officers  not  registers  and  receivers  before  whom  testimony  is  taken, 
are  governed  by  rules  applicable  to  trials  before  registers  and  receivers. 
See  subdivision  2  of  Kule  35  of  the  Kules  of  Practice.  The  duties  of 
such  officers  are  therefoi*e  not  solely  mMiistenal.  See  Rules  36  to  42 
inclusive.    It  is  accordingly  important  that  the  officer  selected  to  take 
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the  testimouy  should  be  diaiiiterested,  unprejudiced  and  impartial.  The 
rules  do  not  point  out  the  practice  to  be  adopted  by  a  litigant  when  an 
officer  unfit  on  account  of  his  prejudice  or  interest,  is  appointed  under 
said  rule  35.  The  course  pursued  by  the  claimant  though  his  suspicions 
were  founded  on  truth  was  erroneous,  since,  however,  I  am  of  the  opin- 
ion that  he  acted  in  the  matter  in  good  faith  and  under  the  advice  of 
counsel,  I  feel  inclined  to  allow  him  an  opportunity  to  present  the  testi- 
mony in  his  defense.  The  granting  of  this  additional  hearing  is  within 
the  discretion  of  this  Department.  See  John  Steenerson  (6  L.  D.,  39), 
and  it  is  the  policy  of  the  government  not  to  dispose  of  the  interests  of 
an  entryman  without  giving  him  a  full  and  fair  opportunity  of  being 
heard  in  support  of  his  claim. 

Your  office  will  therefore  direct  the  local  officers  to  appoint  a  hearing 
in  this  case  before  themselves  between  the  said  parties  at  which  the 
claimant  may  produce  proper  testimony  in  his  defense.  The  contest- 
ant's testimony  now  in  the  case  remai  ns  and  is  considered  a  part  of  the 
evidence ;  the  latter,  however,  is  permitted  to  introduce  proper  addi- 
tional testimony  if  he  so  chooses. 

Tour  said  decision  is  accordingly  modified. 


RAILROAD  GRANT— ACTS  OP  .JANUARY  13,  1881,  AND  AUGUST  13,  1888. 

PiVEKiTT  V.  Zimmerman  bt  al. 

The  right  of  purobaao  conferred  by  the  act  of  Jauuary  V.ij  1881,  can  only  be  exercised 

by  au  actual  settler,  and  does  not  extend  to  lands  excepted  from  the  operation  of 

a  railroad  withdrawal. 
Bona  fide  purchasers  of  the  railroad  title  of  certain  lauds  lying  in  the  vicinity  of 

Denver  are  protected  by  the  act  of  August  13,  1888,  and  authorized  thereby  to 

enter  said  lands  at  the  government  price. 

Secretary  Noble  to  the  Commissioner  of  the  Oe)ieral  Land  Office^  April 

11,  1890. 

By  your  office  letter  dated  November  18,  1886,  were  transmitted  the 
papers  in  the  case  of  John  E.  Everitt  v,  Uriah  Zimmerman  and  the 
Union  Pacific  Railway  Company,  involving  the  NWrJof  Sec.  15,  T.  4  S., 
li.  69  W.,  Denver,  Colorado,  on  appeal  by  Zimmerman  and  said  Com- 
pany from  the  decision  of  your  office  dated  May  6,  same  year. 

The  record  shows  that  said  tract  is  within  the  limits  of  the  grant  to 
the  Denver  Pacific  Eailroad  Company,  now  the  Union  Pacific  Bailway 
Company,  and  also  within  the  withdrawal  for  the  benefit  of  the  Union 
Pacific  Kailway  Company,  eastern  division,  which  was  received  at  the 
local  office  on  December  26, 1866 ;  that  the  Denver  Pacific  line  was 
definitely  located  on  August  20, 1869  ]  that  one  Phillip  D.  Callen  filed 
his  pre-emption  declaratory  statement  No.  1010  for  said  tract  on 
May  15,  1865,  alleging  settlement  on  the   13th  of  the  same  month  ] 
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that  S.  A.  Rice  filed  his  pre-emption  declaratory  statement  No.  2396 
for  the  same  laud  on  July  24,  1866,  alleging  settlement  the  same  day; 
that  on  April  28,  1883,  the  company  selected  said  tract,  per  list  No.  4 ; 
that  one  Northriip  oii  Mi\y  18,  1885,  offered  to  enter  said  lands  under 
the  timber- culture  laws,  but  was  refused,  and  duly  appealed,  but  after- 
wards, to  wit :  on  March  23, 1886,  he  relinquished  his  said  application ; 
that  said  Everitt,  on  June  22,  1885,  offered  his  pre-emption  declaratory 
statement  for  said  tract,  alleging  settlement  thereon  April  1,  same 
year;  that  on  August  18,  1885,  said  Zimmerman  applied  to  purchase 
said  traet  under  the  act  of  January  13,  1881  (21  Stats.,  315),  which  ap- 
plication was  transmitted  to  your  office  on  August  2S,  1885 ;  that  a 
protest  was  filed  by  Everitt  against  the  allowance  of  Zimmerman's  ap- 
plication which  was  transmitted  to  your  office  on  October  28,  1885,  and 
that  the  company,  on  March  13,  1886,  filed  its  motion  asking  that  the 
applications  of  Northrup  and  Everitt  be  dismissed,  or  that  a  hearing 
be  ordered  to  determine  the  rights  of  the  respective  claimants.  Your 
office  held  that  said  filings  excepted  said  land  from  said  grant  and 
withdrawal ;  that  Zimmerman,  not  being  an  actual  settler,  could  not 
purchase  under  the  provisions  of  said  act  of  1881,  and  his  said  appli- 
cation was  accordingly  rejected ;  that  the  selection  of  said  compan3' 
should  be  held  for  cancellation,  and  that,  in  the  event  of  said  decision 
being  final,  Everitt's  said  application  would  be  accepted.  Since  the 
rendition  of  said  decision  of  your  office,  the  act  of  August  13, 1888  (25 
Stats  439),  was  passed  by  Congress 

to  protect  purchasers  of  lands  lying  in  the  vicinity  of  Denver,  Colorado,  heretofore 
withdrawn  by  the  Execntive  Department  of  the  government  as  lying  within  the 
limits  of  certain  railroad  grants,  and  afterwards  held  to  lie  without  such  limits. 

The  act  provides  that  certain  x)urchasers  from  the  railroad  companies 
mentioned  therein,  prior  to  December  9, 1887,  upon  making  proof  that 
they  purchased  in  good  faith  and  held  their  title  from  the  railroad  com- 
pany or  its  grantee,  may  enter  and  pay  for  said  lands  at  the  ordinary 
government  price  for  like  lands,  and  that  patents  shall  issue  for  lands 
so  purchased  to  the  holder  of  such  title  and  inure  to  the  benefit  of  the 
original  purchaser  and  all  claiming  under  him.  On  November  6, 1888, 
you  office  transmitted  the  application  of  said  Zimmerman  to  purchase 
said  tract  "  under  the  special  law  enacted  by  Congress  July  24  (pre- 
sumably August  13),  A.  D.  1888."  He  alleges  under  oath  that  he  is  a 
a  natural  born  citizen  of  the  United  States ;  that  said  tract  was  pur- 
chased from  said  company  by  one  Panthea  M.  Kendrick  on  February 
6, 1882,  who  entered  into  the  possession  of  the  same,  the  consideration 
paid  to  said  company  being  $1,584 ;  that  the  affiant  purchased  said 
premises  from  said  Kendrick  for  the  sum  of  $5,200  on  November  25, 
1882,  and  entered  into  possession  and  made  improvements  on  said  land 
valued  at  $2,000 ;  that  both  Zimmerman  and  Kendrick  relied  in  good 
faith  upon  the  title  of  said  company,  and  both  of  said  purchases  were 
for  a  valuable  consideration }  that  after  said  affiant  purchased  and  im- 
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proved  said  premises  as  aforesaid,  lie  sold  and  conveyed  the  same  to 
John  E.  Everitt  and  Charles  M.  Bveritt  for  the  snm  of  $5,600,  and  re- 
ceived 92,000  in  cash  and  promissory  notes  for  the  remainder,  in  pay- 
ment therefor ;  that  afterwards,  on  account  of  the  condition  of  his 
title,  said  purchasers  have  enjoined  said  affiant  from  the  collection  of 
said  notes,  wherefore  he  asks  that  he  may  be  permitted  to  pay  for  said 
premises  and  receive  patent  therefor.  This  application  was  refused  by 
the  local  office,  and  an  appeal  duly  taken  therefrom.  The  action  of 
your  office  rejecting  the  former  application  of  said  Zimmerman  to  pur- 
chase under  said  act  of  1881,  was  correct  (see  Eoeschlaub  t?.  Union  Pa- 
cific Ry.  Co.,  et  al^  6  L.  D.,  750).  But  since  said  decision  of  your  office 
was  made,  said  act  of  1888  has  been  passed,  and,  if  the  allegations  of 
said  Zimmerman  be  true,  it  would  seem  that  a  right  of  purchase  was 
thereby  conferred  upon  him.  But,  in  order  to  determine  the  rights  of 
the  respective  parties,  the  case  should  be  remanded  to  the  local  office 
with  directions  to  order  a  hearing,  after  due  notice  to  all  parties  in  in- 
terest. At  said  hearing  Zimmerman  will  be  allowed  to  offer  proof  in 
support  of  his  applicatiou  to  purchase  under  said  act  of  1888,  and 
Everitt,  or  any  other  party  in  interest,  will  be  afforded  an  opportunity 
to  present  evidence  in  support  of  their  respective  claims,  or  in  oppo- 
sition to  the  proof  offered  by  Zimmerman.  Upon  receipt  of  the  report 
of  the  local  officers  upon  the  testimony  taken  at  said  hearing  your 
office  will  re-adjudicate  the  case. 
The  decision  of  your  office  is  accordingly  modified. 


PRACTICE-RE  VIETV— APPEAL. 

Central  Pacipio  E.  E.  Co.  (on  Eeview). 

A  motion  for  the  review  of  a  departmental  decision  afflrming  the  action  of  the 
General  Land  Office,  will  not  be  entertained,  where  it  appears  that  prior  to  the 
appeal  from  the  General  Land  Office  the  appellant  had  acquiesced  in  the  adverse 
judgment  of  said  office,  and  subsequently  proceeded  in  accordance  therewith. 

Seeretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April  11, 

1890. 

By  departmental  decision  of  December  4, 1889  (9  L.  D.,  613),  the  de- 
cisions of  your  office  of  October  12,  1887,  and  of  May  14, 1888,  in  the 
case  of  the  Central  Pacific  Eailroad  Company  v.  Mineral  Lands,  were 
affirmed.  A  motion  to  review  and  reverse  the  departmental  decision 
^as  filed  in  behalf  of  the  company  because  of  alleged  errors  of  law  and 
fact.  It  is  insisted  that  said  decision  was  rendered  on  an  incomplete 
record,  and  hence  the  errors  of  fact  into  which  the  Department  was 
led  J  and  it  is  now  asked  that  the  case  be  reviewed,  the  entire  record 
examined,  and  said  errors  corrected. 

The  case  was  one  where  certain  lands  within  the  granted  limits  of  the 
railroad  company,  having  been  returned  as  mineral  lands,  testimony 
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bad  been  submitted  to  the  local  officers  to  sbow  error  iu  tbe  return,  and 
that  said  lauds  were,  iu  fact,  non-mineral.  Your  office  refused  to  con- 
sider tbe  testimony  so  submitted,  because  (1)  It  did  not  appear  that 
any  formal  application  for  a  heariug  bad  been  made,  or  (2)  application 
to  select  said  lands  by  tbe  company. 

It  is  asserted  in  the  motion  for  review  that  the  record  will  sbow  that 
application  for  bearing  was  formally  made  and  due  notice  thereof  was 
published  and  posted,  and  that  the  failure  to  list  tbe  lands  can  be  cored 
under  the  departmental  decision  iu  tbe  case  of  tbe  same  company,  9 
L.  D.,  613. 

Since  tbe  motion  for  review  was  filed,  I  have  received  from  you  a 
letter  dated  February  26,  1890,  wherein  you  inform  roe  that  a  report  of 
the  local  officers  shows  that  prior  to  tbe  time  when  tbe  attorney  of  the 
company,  resii^out  here,  filed  the  appeal  from  your  said  office  decisions, 
the  company  acquiesced  in  tbe  first  decision  of  October  12, 1887,  and  on 
January  13, 1888,  filed  in  the  local  office  its  application  to  select  tbe 
lands  in  controversy,  and  asked  for  a  heariug  to  enable  it  to  establish 
their  nonuiiueral  character;  that  said  heariug  was  ordered  and  held 
March  2,  1888,  testimony  taken,  on  which  the  local  officers  rendered 
their  decision,  and  tbe  record  has  been  received  at  your  office. 

The  appeal  to  this  Department  was  not  taken  until  after  your  office, 
on  May  14,  1888,  refused  to  review  and  reverse  its  first  decision,  and  it 
appears  that  prior  to  said  appeal  here,  the  judgment  was  acquiesced  in, 
the  bearing  had  and  selections  made  in  accordance  with  the  require- 
ments of  your  office.  Had  these  facts  been  made  to  appear  at  tbe  time, 
it  may  be  questioned  whether  the  Department  would  have  entertained 
said  appeal.  With  a  knowledge  of  them  now,  I  decline  to  act  upon  the 
motion  for  review  at  this  time,  and  send  you  tbe  papers  in  relation 
thereto,  to  be  filed  with  the  record,  directing  that  you  proceed  to  adju- 
dicate the  case  anew,  upon  the  whole  record  as  it  has  been  made. 


BAILBOAD  GRANT— INDIAN  SETTLEMENT  CLAIM. 

Spicee  et  al.  v.  Northern  Pacific  E.  B.  Co. 

The  grant  to  the  Northern  Pacific  Company  does  not  authorize  the  filing  and  accept- 
ance of  bnt  one  map  of  general  route,  and  a  withdrawal  based  upon  an  amended 
map  of  said  route  is  without  authority  or  sanction  of  law. 

The  settlement,  residence,  and  improvement  of  a  tract  by  an  Indian  claimant  under  the 
homestead  law,  who  has  abandoned  the  tribal  relation,  existing  at  date  of  definite 
location,  serve  to  except  the  land  covered  thereby  from  the  operation  of  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Aj^ril  12, 

1890. 

I  am  in  receipt  of  your  office  letter  of  October  17, 1889,  enclosing  cer- 
tain papers  relative  to  the  ^  E.  ^  of  Soc.  19,  T.  25  N.,  E.  43  E.,  Spokane 
Falls  land  district,  in  the  State  (then  Territory)  of  Washington. 

The  land  in  question  is  within  the  primary  or  granted  limits  of  the 
grant  to  tbe  Northern  Pacific  Railroad  Company,  under  the  act  of  July 
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2, 1864  (13  Stat  ^  365),  as  shown  by  the  luap  of  amended  general  route 
of  said  company's  road,  filed  February  21,  1872,  and  by  the  map  of 
definite  location  thereof  filed  October  4, 1880. 

It  is  stated  in  your  letter  that  the  tract  has  been  twice  listed  by  the 
company,  as  a  part  of  its  grant,  namely  on  May  14, 1884,  and  June  27, 
1888;  and  that  the  records  of  your  office  disclose  no  claim  to  the  land 
adverse  to  that  of  the  company,  except  as  shown  in  a  letter  from  the 
Indian  Office,  dated  December  1, 1880,  relative  to  the  claims  of  certain 
Indians,  as  settlers  on  the  public  lands  in  Washington  Territory  and 
among  them  the  claims  of  one  Enoch  and  his  father,  covering,  to- 
gether, the  E.  i  of  said  section  19. 

In  said  letter  of  December  1, 1880,  and  in  a  letter  of  even  date  there- 
with, addressed  to  this  Department  (records,  Indian  Division,),  it  was 
stated,  in  effe<;t,  by  the  then  acting  Commissioner  of  Indian  Affairs, 
that  tbe  Indians  mentioned  hivd  occupied  the  lands  claimed  by  them, 
respectively,  for  many  years,  and  many  of  them  had  made  valuable  and 
lasting  improvements  thereon;  and,  with  reference  to  those  who  had 
been  and  were  then  residing  on  lauds  found  to  be  within  the  limits  of 
railroad  grants,  it  was  specially  recommended  that  '^some  action  should 
be  taken  looking  to  the  adjustment  of  these  conflicting  claims  in  favor 
of  the  Indians." 

By  the  papers  accompanying  your  said  office  letter,  it  appears  that  on 
September  4,  1889,  there  was  filed  in  the  local  office  a  certain  petition,  or 
application,  sworn  to  by  R.  E.  Spicer,  J.  M.  Hooker,  and  J.  S.  Bean,  and 
signed  by  oyer  one  hundred  persons,  claiming  to  be  residents  on  the  tract 
in  question.  In  said  petition,  or  application,  it  is  set  forth,  in  substance, 
that  at,  and  long  prior  to  tbe  dates  when  the  railroad  company  filed  its 
said  maps  of  amended  general  route  and  definite  location,  the  land  in 
controversy  was  occupied  and  claimed  by  an  Indian,  named  Enoch; 
that  from  the  year  1868  to  the  year  1863  said  Indian  '<  occupied,  pos- 
sessed and  cultivated  said  land,  and  had  permanent  improvements 
thereon,  and  during  said  time  resided  upon  and  claimed  the  same  as 
his  home  f  that  because  of  said  Indian's  possession  and  occupancy  of 
the  land,  as  aforesaid,  the  same  did  not  pass  to  the  company  under  its 
grant,  but  was  excepted  therefrom ;  that  said  Indian  abandoned  his 
claim  in  the  year  1883 ;  that  thereupon  the  land,  being  a  part  of  the 
public  domain,  became  subject  to  entry  under  the  townsite  laws,  and 
that  the  petitioners,  or  applicants,  are  residents  thereon;  that  since  the 
year  1883  a  great  many  persons  have  settled  on  the  tract,  built  business 
houses  and  dwellings,  and  at  the  date  of  the  petition  had  established  a 
town  thereon  of  more  than  five  hundred  inhabitants;  that  since  Novem- 
ber 28,  1883,  the  tract  has  been  within  the  corporate  limits  of  the  city 
of  Spokane  Falls,  but  the  municipal  authorities  of  the  city  have  failed 
and  neglected  to  have  the  same  surveyed  and  platted,  or  to  cause  it  to 
be  entered  as  a  townsite ;  whereupon  the  petitioners  ask  that  the  Sec- 
retary of  the  Interior  cause  the  tract  to  be  surveyed  as  a  townsite,  un- 
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der  the  laws  of  the  United  States,  and  to  this  end,  if  it  be  deemed  nec- 
essary, that  a  hearing  be  ordered  to  determine  whether  the  tract  is  pub- 
lic land,  or  belongs  to  the  railroad  company  by  virtue  of  its  grant. 

On  September  21, 1889,  a  supplemental  petition,  or  application,  signed 
and  sworn  to  by  said  R.  E.  Spicer  and  J.  M.  Hooker,  and  one  William 
Nonamaker,  on  behalf  of  the  original  petitioners,  was  transmitted  to 
this  Department  by  one  L,  H.  Prather,  attorney  for  the  parties,  in  which, 
after  a  substantial  repetition  of  the  same  matters  contained  in  the  origi- 
nal petition,  it  is  stated  that  the  railroad  company  is  about  to  take  steps 
to  remove  the  settlers  from  the  tract,  and  to  take  forcible  iK)ssessioii 
thereof,  and  for  this  reason  immediate  action  by  the  Department  in  the 
premises  is  urged. 

Accompanying  your  said  office  letter  there  is  also  the  affidavit  of  said 
Indian,  by  the  name  of  <'  Enoch  Silliquowya,  or  Louis  Enoch,^  which 
appears  to  have  been  made,  and  filed  in  the  local  office,  in  July,  1888, 
in  which  it  is  stated,  in  substance,  that  about  twenty-five  years  pre- 
viously thereto,  the  affiant  settled  on  the  NE.  |  and  SE.  i  of  Sec.  19, 
T.  25  N.,  R.  43  E.,  in  Spokane  county,  Washington  Territory; 

tbat  he  improved  and  cultivated  the  said  landi  and  constantly  lived  apon  and  oc- 
cupied the  same  as  his  home,  with  a  purpose  and  botia  fide  design  to  procure  title  to 
himself  as  a  homestead  thereto,  from  the  United  States,  when  title  could  be  procured ; 

that  he  was  living  upon  the  said  land,  as  his  home,  in  187^,  and  up 

until  the  year  1883 ;  that  about  the  latter  date,  affiant  was  induced,  by  the  fraudulent 
representations  of  the  railroad  company,  through  its  agent,  one  H.  T.  Cowley,  to  the 
effect  that  he,  affiant,  could  not  hold  the  land,  or  acquire  title  thereto,  that  be  had 
better  get  off  the  same  or  he  would  be  put  off,  and  that  the  land  was  not  worth  more 
than  |1,000,  to  sell  and  convey  his  claim  to  said  company,  which  he  did,  relying  upon 
the  representations  made  to  him  as  having  been  made  in  good  faith,  for  the  price  of 
of  |2,000 ;  that  affiant  resided  thereon,  as  stated,  solely  for  the  purpose  of  acquiring 
title  thereto  from  the  United  States,  and  he  asks  for  a  hearing  In  the  premises. 

The  first  question  presented  is,  whether  the  facts  thus  set  forth,  rela- 
tive to  the  settlement,  residence  and  improvements  of  the  Indian,  Enoch, 
if  true,  are  sufficient  to  except  the  land  in  question  from  the  company's 
grant.  If  so,  a  hearing  should  be  ordered  to  determine  whether  such 
matters  are  true. 

In  the  case  of  Northern  Pacific  Hailroad  Company  v,  Guilford  Miller 
(7  L.  D.,  100),  it  was  held  by  the  Department  that  the  filing  and  ac- 
ceptance of  the  company's  map  of  amended  general  route,  of  February 
21, 1872,  and  the  executive  withdrawal  made  thereon,  were  without 
authority  or  sanction  of  law,  and,  therefore,  without  validity  for  any 
purpose  whatever.  It  is  thus  rendered  unnecessary  to  consider  the 
question  presented,  except  with  reference  to  the  date  of  the  definite 
location  of  the  company's  road,  to  wit,  October  4, 1880. 

The  grant  to  the  company  was  of  certain  odd  numbered  sections  of 
land,  to  which 

the  United  States  have  full  title,  not  reserved,  sold,  granted,  or  otherwise  appropri- 
ated, and  free  from  pre-emption,  or  other  claims  or  rights,  at  the  time  the  line  of  said 
road  is  definitely  fixed ; and  whenever,  prior  to  said  time,  any  of  said 
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sections,  or  parts  of  sections,  shall  have  been  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  or  pre-empted,  or  otherwise  disposed  of,  other  lands  shall  be 
selected  by  said  company  in  lieu  thereof,  etc. 

By  section  fifteea  of  the  act  of  March  3,  1875  (18  Stat.,  402-420),  pro- 
vision was  made  that  any  native-born  Indian,  twenty-one  years  of  age, 
or  the  head  of  a  family,  havings  abandoned  his  tribal  relations,  should 
have  the  benefit  of  the  homestead  laws  of  the  United  States,  with  cer- 
tain restrictions  npon  the  title  when  obtained. 

The  provisions  of  this  act  were  in  force  at  the  date  when  the  com- 
pany's rights  attached  on  definite  location  of  its  road,  and,  if  the  mat- 
ters alleged  relative  to  the  claim  of  the  Indian,  Enoch,  be  true,  he  was 
at  that  date,  and  had  been  for  many  years  prior  thereto,  living  upon 
the  land  in  question,  as  his  home,  with  the  intention  to  acquire  title 
thereto  as  a  homestead ;  he  had  valuable  and  permanent  improvements 
thereon,  and  had  cultivated  the  same  for  many  years,  during  all  of 
which  time  he  claimed  it  as  his  home.  Such  a  claim,  it  seems  to  me,  is 
clearly  covered  by  the  excepting  clause  of  the  grant  to  the  company, 
and,  if  proven,  would  be  sufficient,  in  my  judgment,  to  defeat  the  claim 
of  the  company  to  the  land. 

True,  the  Indian  had  put  no  claim  of  record  for  the  land,  but  it  is  well 
settled  by  departmental  rulings  that  while  such  omission  might  defeat 
the  claim  as  against  a  subsequent  settler  who  duly  places  his  claim  of 
record,  it  will  not  defeat  such  claim  as  against  the  United  States,  and 
the  land  covered  thereby  will  be  excepted  from  the  operation  of  any 
grant  for  the  benefit  of  a  railroad  company  attaching  subsequently  to 
the  inception  of  the  settlement  right.  ^Northern  Pacific  Eailroad  Com- 
pany V.  Evans  (7  L.  D.,  131),  and  authorities  there  cited.  It  is  also  well 
settled  that  a  claim  resting  on  settlement,  residence  and  improvements, 
acquired  prior  to  the  date  when  the  company's  rights  attached  under 
its  grant,  is  sufficient  to  except  the  land  covered  thereby  from  the  oper- 
ation of  such  grant.  Northern  Pacific  Railroad  Company  v.  Anrys  (8 
L.  D.,  362),  and  authorities  there  cited  ;  also  same  case,  on  review  (10 
L.  D.,  258). 

I  am  of  the  opinion,  therefore,  that  a  hearing  should  be  had  to  deter- 
mine the  status  of  the  land  in  question  at  the  date  of  the  definite  loca- 
tion of  the  company's  road,  and  you  are  accordingly  directed  to  cause 
such  hearing  to  be  had,  after  notice  to  all  parties  interested,  or  their 
attorneys.  Upon  the  testimony  submitted  you  will  proceed  to  adjudi- 
cate the  case  as  touching  the  claim  of  the  railroad  company,  in  accord- 
ance with  the  principles  herein  announced.  The  rights  of  other  claim- 
ants to  the  land  can  better  be  settled  after  the  claim  of  the  company 
has  been  determined. 
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RAJLKOAD  G  KANT— INDEMNITY  WITHDRAW AL^SETTLEMKNT  RIGST. 

SouTHEEN  Pacific  K.  R.  Co.  v.  Meter. 

Tbe  rij^ht  of  a  qualified  settler  oa  lands  withdrawn -for  Indemnity  pnrposes,  exist- 
ing at  the  date  of  the  revocation  of  the  withdrawal  is  superior  to  the  right  of  the 
company  under  a  subsequent  selection. 

The  qualification  of  a  pre-emptor  in  the  matter  of  citizenship  cannot  be  questioned 
by  the  company,  where,  on  the  date  of  its  selection  of  a  tract,  a  certiiic»te  of 
naturalization  issues  to  such  pre-emptor  who  is  at  that  time  on  the  land. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  April  12, 

1890. 

This  case  comes  before  the  Department  upon  the  appeal  of  the  Sonth- 
ern  Pacific  Railroad  Company  from  the  decision  of  your  office  of  Decem- 
ber 27, 1888,  holding  for  cancellation  the  selection  of  the  railroad  com- 
pany for  the  S  W.  i  of  Sec.  19,  T.  6  If  .^  R.  4  W.,  S.  B.  M.,  Los  Angeles, 
California. 

The  tract  in  controversy  is  within  the  indemnity  limits  of  tbe  grant 
to  the  Southern  Pacific  Railroad  Company,  which,  it  is  claimed,  was 
withdrawn  for  the  benefit  of  the  company  in  18G7,  and  again  iu  1870. 

All  withdrawals  of  indemnity  lands  for  the  benefit  of  said  company 
were  restored  to  the  public  domain  and  opened  to  settlement  and  entry 
by  the  order  of  August  15, 1887  (6  L.  D.,  93),  revoking  said  orders  of 
withdrawal,  except  as  to  lands  covered  by  approved  selections.  At  tbe 
date  of  the  revocation  of  the  order  of  withdrawal,  this  tract  had  not 
been  selected  by  the  company,  but,  on  October  7, 1887,  it  selected  the 
entire  section.  On  the  same  day  Charles  Booth  filed  declaratory  state- 
ment for  the  quarter  section  in  controversy,  alleging  settlement  August 
19, 1887,  and  on  November  1,  1887,  Julius  Meyer,  Sr.,  filed  declaratory 
statement  for  the  same  tract,  alleging  settlement  September  6,  1885. 

Pursuant  to  notice,  Meyer  appeared  before  the  local  officers  on  Feb- 
ruary 8, 1888,  and  submitted  final  proof  in  support  of  his  claim,  when 
Booth  appeared  and  cross-examined  the  witnesses,  and  offered  testi- 
mony for  the  purpose  of  showing  his  superior  right  to  the  land,  and 
the  railroad  company  at  the  same  time  appeared  and  filed  a  protest, 
claiming  said  tract  under  its  indemnity  selection  of  October  7, 1887. 

The  local  officers  found  that  "  the  railroad  company  lost  any  rights 
it  may  have  had  by  failing  to  select;  that  contestant.  Booth,  acquired 
no  rights  by  going  upon  land  occupied  by  Meyer,  and  as  Meyer  has 
complied  with  the  law  that  this  contest  should  be  dismissed,  and  the 
final  proof  of  Meyer  approved." 

From  this  decision  no  appeal  was  taken  by  the  contestant  Booth,  or 
the  railroad  company. 

•  Your  office,  by  Tetter  of  December  27,  1888,  held  the  selection  of  the 
railroad  company  for  cancellation  and  affirmed  the  action  of  the  local 
officers  dismissing  Booth's  contest,  and  as  no  appeal  was  taken  by 
Booth  from  the  decision  of  the  local  officers,  the  decision  was  declared 
final  as  to  him. 
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It  also  appears  that  one  John  H.  Quinton  applied  to  make  home- 
stead entry  of  the  tract  Augast  11,  1885,  which  was  rejected,  and  his 
appeal  from  said  rejection  was  pending  in  yonr  office  at  date  of  yonr 
decision.  As  to  this  claim,  you  held  that  as  he  failed  to  appear  when 
Meyer  offered  final  proof,  it  is  presumed  that  he  had  abandoned  all  right 
to  the  land.  His  application  was,  therefore,  '^  rejected,  subject  to  ap- 
peal within  sixty  days,"  and  the  local  officers  were  instructed  to  notify 
all  parties  in  interest.  The  railroad  company  alone  appealed  from 
your  said  decision,  and  the  company  and  Meyer  are  now  the  only 
parties  before  the  Department  claiming  said  tract. 

At  the  date  of  the  revocation  of  the  order  of  withdrawal,  the  land 
was  occupied  by  Meyer,  who  went  upon  it  while  it  was  in  reservation, 
with  permission  of  the  railroad  company,  under  an  application  to  pur- 
chase, supposing  that  the  land  belonged  to  the  company. 

If  Meyer  was  a  qualified  pre-emptor,  and  continued  in  the  occupancy 
of  said  tract  after  it  had  been  restored  to  settlement  and  entry  under 
the  general  land  laws  and  before  selection  by  the  company,  his  right 
would  be  superior  to  that  of  the  company  under  a  selection  made  sub- 
sequent to  such  settlement.  The  company  having  failed  to  select  the 
tract  prior  to  the  revocation  of  the  withdrawal,  it  had  no  right  or  claim 
to  convey,  and  when  the  withdrawal  was  revoked  Meyer,  or  any  other 
settler,   was  free  to  claim  and  initiate  a  right  adverse  to  the  company. 

It  is,  however,  alleged  by  the  company  that  Meyer  was  not  a  quali- 
fied pre-emptor  at  date  of  his  alleged  settlement,  for  the  reason  that  ho 
had  not  filed  a  declaratory  statement  at  said  date,  having  been  admitted 
to  citizenship  October  7,  1887  under  section  2167  of  the  Revised  Statutes, 
which  does  not  require  the  filing  of  a  declaration  of  intention  until  the 
time  of  admission  to  citizenship. 

It  is  unnecessary  in  this  case  to  pass  upon  the  question  whether  an 
alien,  who  came  to  this  country  during  minority,  can  acquire  any  settle- 
ment right  prior  to  his  admission  to  citizenship,  and  who  has  not  filed 
a  declaratioix  of  intention,  because  I  think  it  is  sufficiently  shown  by 
the  proof  that  Meyer  became  a  citizen  under  section  2172  by  the  natu- 
ralization of  his  father  during  the  minority  of  claimant.  Besides,  it  can 
not  be  questioned  that  he  was  on  the  land  October  7,  1887,  the  day  he 
received  his  certificate  of  naturalization,  and  the  date  of  the  selection 
by  the  railroad  company. 

With  the  record  in  the  case  is  a  certificate  by  the  county  auditor, 
showing  that  the  claimsint  paid  taxes  for  1887  on  1453  acres  of  land  in 
Sau  Bernardino  county,  standing  in  his  name  on  the  assessment  rolls 
of  said  county,  but  it  is  shown  by  the  evidence  that  all  of  said  land,  ex- 
cept sixty  acres,  was  conveyed  by  claimant  to  his  wife  as  trustee  for 
their  children  in  1885,  and  said  conveyance  appears  of  record. 

Upon  a  full  consideration  of  the  case,  the  decision  of  yonr  office  hold- 
ing for  cancellation  the  selectioij  of  the  company  and  allowing  the  final 
proof  of  Meyer  is  affirmed. 
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SWAMP  LANDS-CASH  IN^DEMNITY. 

State  of  Illinois  (Douglas  County). 

Section  2482  of  the  Revised  Statutes  does  not  provide  for  cash  indemnity  inrhere 

swamp  lands  have  been  located  by  warrant  or  scrip. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April 

12, 1890. 

Your  office,  on  May  25,  1886,  held  for  rejection  the  claim  of  the  State 
of  Illinois  for  cash  indemnity  for  the  following  tracts  in  Douglas  couu  tj, 
Illinois:  The  SB.  i  of  the  NW.  i  of  Sec.  21,  T.  16  N.,  R.  7  E.;  The  :N^E. 
i  of  the  NW.  J  of  Sec.  29,  T.  16  N.,  E.  7  B. ;  The  SB.  J  of  the  SB.  i  of 
Sec.  30,  T.  16  liT.,  R.  11  B. 

From  said  decision  the  State,  throagh  its  agent,  Isaac  R.  Hitt, 
appealed,  asserting — 

That  the  testimony  offered  by  the  State  is  safficient  to  prove  that  those  tracts,  or 
a  majority  of  them  were  swamp  or  overflowed  on  the  28th  of  September,  1850. 

Yonr  office,  by  its  letter  of  May  25, 1786,  forwarding  to  the  Depart- 
ment the  record  in  the  case  above  mentioned,  transmits  no  '<  testimony' 
offered  by  the  State"  relative  to  the  tracts  above  described.  Farther- 
more,  the  report  of  the  special  agent  of  your  office,  in  referring  to  these 
tracts,  says  expressly  in  regard  to  each  (see  pages  7  and  16  of  said 
report),  '*  State  waives." 

It  is  not  necessary  to  attempt  to  reconcile  this  discrepancy,  since  the 
books  of  yonr  office  disclose  the  fact  that  each  of  the  tracts  described 
was  located  by  warrant,  more  than  thirty  years  before  the  date  of  your 
said  office  decision  appealed  from  ;  and  the  law  under  which  indemnity 
is  claimed  by  the  State  (U.  S.  Revised  Statutes  Sec.  2482),  does  not  pro- 
vide for  cash  indemnity  where  lands  have  been  located  by  warrantorscrip. 

Your  office  decision  rejecting  the  claim  of  the  State  for  indemnity  is 
therefore  affirmed. 


PBACTICE-KEVIETir—TIlANSrBIlEE— NOTICE. 

John  J.  Dean. 

A  motion  for  review  shonld  he  accompanied  by  an  affidavit  that  the  motion  is  made 
in  good  faith  and  not  for  the  purpose  of  delay,  and  set  forth  specifically  the 
errors  alleged. 

If  review  is  sought  on  the  ground  that  the  decision  is  not  supported  by  the  evidence^ 
the  motion  should  designate  the  particular  evidence  on  which  the  change  of  rul- 
ing is  claimed. 

A  transferee  who  files  with  the  local  officers  a  statement  of  his  interest  is  entitled  to 
notice  of  subsequent  proceedings  agaiust  thu  eutryi  but  in  the  absence  of  snch 
disclosure,  he  is  not  entitled  to  plead  want  of  notice. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April 

12, 1890. 

The  Laramie   National  Bank,  through  its  cashier,  Lewis  C.  Hanks, 
^as  filed  an  application  fo|:  the  re-instatement  of  the  desert-Jand  enti;^ 
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of  John  J.  Dean,  embracing  the  SW.  J  of  Sec.  11,  T.  15  N.,  E.  78  W., 
Cheyenne  land  district,  Wyoming — being  praetically  an  application  for 
review  of  departmental  decision  ot  November  2,  1888,  directing  the 
cancellation  of  said  entry. 

It  does  not  appear  when  notice  of  decision  was  received  by  Dean  or 
the  bank;  so  it  is  not  clear  whether  or  not  the  application  was  filed 
within  the  period  prescribed  by  the  Bnles  of  Practice.  It  is  not  ac- 
companied by  an  affidavit  'Hhat  the  motion  is  made  in  good  faith  and 
not  for  the  purpose  of  delay  (Rule  78  of  Practice).  It  contains  no 
specifications  of  error,  farther  than  the  general  statement  *'  that  said 
Dean  fnlly  reclaimed  said  land,  and  in  all  respects  complied  with  the 
law  ^  (said  decision  having  held  that  he  had  not  done  so).  ^'  The  par- 
ticular evidence  on  which  the  change  of  ruling  is  claimed  should  be  set 
forth"  (Long  v,  Knotts,  5  L.  D.,  150);  "otherwise  the  Department  would 
be  compelled  to  twice  examine  every  case  wherein  the  defeated  party 
or  his  attorney  might  see  fit  to  allege  simply  that  the  decision  was 
against  the  weight  of  evidence  "  (Bright  et  al.  v.  Elkborn  Mining  Co., 
0  L.  D.,  603). 

The  principal — in  fact,  the  only — ground  upon  which  defendant's 
transferee  (the  bank)  bases  its  application  for  a  re-instatement  of  the 
entry  is,  that  it  received  no  notice  of  the  hearing  ordered  to  determine 
the  validity  of  said  entr3\  If  the  mortgagee  had  filed  in  the  local  office, 
under  oath,  a  statement  showing  its  interest  in  the  pending  entry,  and 
had  the  same  noted  on  the  records  of  the  office,  it  would  have  been 
entitled  to  notice  of  any  adverse  action  in  reference  to  said  entry ;  but 
as  it  does  not  appear  that  this  was  done,  the  mortgagee  is  bound  by  the 
notice  given  to  the  entryman,  and  is  concluded  by  the  trial  had  upon 
such  notice  (American  Investment  Company,  5  L.D.,  603;  Van  Brunt 
V.  Hammon,  9  L.  D.,  561). 

The  application  for  re-instatement  is  dismissed. 


PRE-EMPTION  ENTUY-SECTION  22Q0  REVISED  STATUTES. 

Frank  M.  Shobar. 

One  who  removes  from  land  of  his  own  to  reside  on  public  land  in  the  same  State 
does  not  acquire  the  right  of  pre-emption  thereby ;  and  the  statutory  inhibition 
is  applicable  though  the  removal  is  from  land  incumb  ered  by  mortgage. 

First  Assistant  Secretary  Chandler  to  the  Comnmsioner  of  the  General 

Land  Office,  April  12,  1890. 

I  have  considered  the  case  of  Frank  M.  Shobar  on  his  appeal  from 
yonr  office  decision  of  February  5, 1889,  rejecting  his  final  proof  oflfered 
in  support  of  his  pre-emption  declaratory  statement  for  W.  i  SW.  J, 
Sec.  34,  T.  20  N.,  and  lots  3  and  4  Sec.  3,  T.  19  K.,  R,  53  W.,  Sidney, 
^ebraaka^  land  district 
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It  appears  from  the  record  that  claimant  filed  his  declaratory  state- 
ment May  4, 1886,  alleging  settlement  the  30th  of  the  previous  ApriL 

On  December  10, 1888,  claimant  presented  final  proof  which  was  re- 
jected by  the  local  office  because  claimant  had  removed  from  land  of 
his  own  within  the  State  of  Nebraska  to  settle  upon  the  land  above  de- 
scribed. 

Your  office  on  appeal  sustained  the  decision  of  the  local  officers  and 
held  claimant's  filing  for  cancellation. 

It  is  admitted  by  claimant  that  he  proved  up  on  his  homestead  in 
Dawson  county,  Nebaska,  February  2,  1886,  and  that  he  removed  from 
said  homestead  to  the  land  in  controversy  but  he  claims  that  his  home- 
stead was  so  heavily  mortgaged  that  he  had  little  hopes  of  redeeming  it 
and  could  not  at  the  time  sell  it.  He  says  he  consulted  an  attorney  who 
advised  him  that  he  could  file  his  declaratory  statement  before  selling  his 
homestead,  and  he  thereupon  removed  to  the  land  now  claimed,  some- 
thing over  one  hundred  and  fifty  miles  from  his  former  home,  and  when 
his  homestead  was  sold,  June  28, 1886,  he  used  what  was  left  after  pay- 
ment of  mortgage,  in  the  improvement  of  his  present  claim  upon  which 
he  values  the  improvements  at  over  $1,000. 

Claimant  urges  that  the  facts  in  his  case  are  almost  exactly  like  those 
in  Thomas  Ervine  (4  L.  D.,  420),  in  which  case  the  entry  was  sent  to  the 
board  of  equitable  adjudication  and  that  his  case  should  also  be  so  re- 
ferred. 

In  the  said  Irvine  case  it  will  be  noticed  that  the  local  officers  had 
accepted  his  proof  and  had  permitted  Ervine  to  make  cash  entry  and 
the  matter  was  referred  to  said  board  upon  the  ground  that  the  entry 
had  been  allowed  through  mistake ;  that  it  came  within  <<  the  rules 
which  provided  for  the  equitable  confirmation  of  entries  made  against 
and  in  ignorance  of  the  law,  where  there  has  been  otherwise  a  compli- 
ance with  the  requirements  and  the  disability  has  been  removed,"  while 
in  the  case  at  bar  no  such  mistake  has  been  made  by  the  local  officers, 
and  no  entry  has  been  allowed. 

The  more  recent  rulings  of  the  Department  however  are  not  in  line 
with  said  Ervine  case,  and  even  had  cash  entry  been  allowed  the  claim- 
ant could  not  be  benefited  by  the  holding  therein.  See  Clayton  M. 
Reed  (5  L.  D.,  413);  Allen  v.  Baird  (6  L.  D.,298);  Martin  Graham  (id. 
707);  Frank  E.  Crosier  (7  L.  D.,  195). 

That  case  is  quite  similar  to  the  one  under  consideration,  for  Crosier 
had  resided  upon  his  homestead  for  several  years,  but  owing  to  poor 
crops  and  various  misfortune?,  ho  was  obliged  to  mortgage  the  same 
for  the  sum  of  $2,150,  the  full  value  of  the  laud.  lie  offered  to  sell  the 
tract  to  the  mortgagee  for  the  amount  of  the  lieu,  but  he  refused  to  take 
the  same  at  that  price  and  under  sach  circumstances  he  considered  tbat 
he  no  longer  had  any  interest  in  his  homestead  as  he  had  virtually 
deeded  it  away  to  satisfy  the  liens. 
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Thereapon  he  made  bis  preemption  filing  npon  another  tract  and 
expended  eighteen  hundred  dollars  in  improving  the  same,  yet  the  De- 
partment held  ^<  that  the  fact  that  his  homestead  Was  under  mortgage 
at  the  time  of  the  removal  therefrom  will  not  operate  to  relieve  the  pre- 
emptor  from  the  inhibition  of  the  statute."  Unquestionably,  the  cir- 
cumstances surrounding  the  case  under  consideration  are  distressing 
and  work  a  peculiar  hardship  to  the  claimant  which  the  Department 
would  cheerfully  relieve  him  against  if  it  could  do  so  and  observe  the 
law. 

Section  2260,  of  the  Revised  Statutes,  provides  in  express  terms  that 
^^l^o  person  who  quits  or  abandons  his  residence  on  his  own  land  in  the 
same  State  or  Territory,"  shall  acquire  any  right  of  preemption  under 
the  act. 

Under  this  mandatory  provision,  I  see  no  escape  for  the  claimant 
through  this  Department.  Congress  having  prescribed  the  rule,  it  alone 
can  relieve  him  from  his  unfortunate  condition. 

Your  said  decision  is  accordingly  affirmed. 


SUIT  TO  VACATE  PATENT-BONA  FIDE  PUBCHASER. 

G.  T.  Dickinson. 

Salt  to  set  aaide  patent,  on  the  ground  that  it  was  procared  by  false  and  fraadalent 
proof,  will  not  be  advised  where  the  evidence  of  the  frand  is  not  convincing,  and 
the  land  has  passed  into  the  hands  of  a  bona  fide  purchaser  without  notice. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  April  12, 

1890. 

By  letter  of  September  20, 1887,  were  transmitted,  from  yoar  office^ 
certain  papers  relating  to  the  homestead  entry  of  Gleorge  T.  Dickinson, 
for  the  SW.  i  of  Sec.  22,  T.  113  K,  R.  78  W.,  made  at  the  Hnron  land 
office,  Sonth  Dakota,  on  April  5, 1883,  on  which  final  proof  was  made 
October  15, 1883,  and  patent  issned  November  31, 1884 ;  and  of  which 
patent,  it  is  recommended,  the  Attorney  General  be  requested  to  insti- 
tnte  suit  to  secure  the  cancellation,  because  '^  based  upon  false  and 
fraudulent  proof." 

The  testimony  submitted  at  the  time  of  making  final  proof  is  regular 
in  form  and  sufficient  in  substance,  showing  the  erection  of  a  house,  the 
establishment  of  residence  therein  April  14,  1883,  eighteen  acres  of 
breaking,  a  crop  raised  that  season,  a  continued  and  uninterrupted  resi- 
dence upon  the  land,  without  any  absences,  from  the  date  of  settle- 
ment to  the  time  of  making  final  proof. 

On  the  other  hand,  are  two  affidavits,  forwarded  by  Agent  Braly. 
The  two  affiantS;  Hawes  and  Hamlink,  state  most  positively  that  Dick- 
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iiison  never  established  residence  on  said  tract ;  that  about  the  8th  or 
10th  of  October,  1883 — a  few  days  before  making  final  proof — Diekin- 
son  erected  a  small  shack  on  the  land,  and  at  that  time  he  told  Howe, 
who  was  assisting  him,  that  he,  Dickinson,  had  been  living  with  his 
brother,  who  was  located  on  the  NW.  ^  of  Sec.  23,  in  the  same  town  ; 
and  then  expressed  anxiety  to  have  the  shack  completed  prior  to  tbe 
day  fixed  for  making  proof;  and  that  after  making  proof,  the  shack 
was  removed,  abont  November  Ist,  and  set  np  on  the  SW.  J  of  Sec.  15 
of  same  town  on  which  Dickinson  filed  pre-emption  claim.  The  testi- 
mony of  the  other  witness  is  to  the  same  efiect.  The  special  agent 
also  reports  that  on  November  1, 1883,  Dickinson  mortgaged  said  tract 
to  George  Stone  for  the  sum  of  $225,  and  on  May  6, 1884,  sold  it  to 
Moses  Miles  for  the  sum  of  $500,  and  the  latter  sold  it,  on  October  16, 
1884,  to  Matthias  Haggland,  who  is  in  possession.  These  purchasers 
are  not  stated  to  have  had  any  notice  or  knowledge  of  the  alleged 
frauds? 

In  the  Maxwell  Land  Grant  case,  122  U.  S.,  p.  381,  the  supreme  coart 
said  that  where  it  was  sought  to  annul  a  written  instrument  for  frand 
in  its  execution,  a  court  of  equity  would  require  the  testimony  shonld 
be  ^^  clear,  unequivocal  and  convincing,  and  that  it  can  not  be  done 
upon  a  bare  preponderance  of  evidence  which  leaves  the  issue  in  doubt  ;** 
that  this  proposition,  sound  as  to  the  ordinary  contracts  of  private  in- 
dividuals, is  much  more  to  be  '^  observed  where  the  attempt  is  to  annul 
the  grants,  the  patents  and  other  solemn  evidences  of  title  emanating 
from  the  government  of  the  United  States  under  its  official  seal.  As 
to  such  cases,  the  court  said,  *^it  should  be  well  understood  that  only 
that  class  of  evidence  which  commands  respect,  and  that  amount  of  it 
which  produces  conviction  shall  make  such  an  attempt  successful." 

In  this  case,  the  claimant  and  his  two  witnesses  swore,  on  final  proof^ 
to  his  continued  residence,  etc.,  upon  the  ti-act,  and  on  this  testimony, 
regularly  taken  after  due  public  notice,  by  the  proper  officers  of  the  law, 
patent  was  issued. 

Now  it  is  sought  to  assail  the  integrity  of  the  patent  on  the  testi- 
mony of  two  parties,  who  swear  with  equal  positiveness  that  there  was 
no  proper  residence  on  the  land.  This  would  not  make  even  ^^  a  bare 
preponderance  of  evidence,"  much  less  ^'  that  amount  of  it  which  pro- 
duces conviction ;  for  the  most  that  can  be  said  of  the  testimony,  now 
submitted,  is  that  it  would,  uncontradicted,  be  conflicting  with  that  of 
the  witnesses  who  testified  on  final  proof.  Such  a  conflict  would  not 
make  successful  the  attempt  to  cancel  the  patent. 

In  addition  to  the  foregoing,  it  appears  further  that  after  the  issue  of 
the  final  certificate  to  Dickinson,  but  before  patent,  he  mortgaged  the 
land,  and  afterwards  sold  it  to  Miles,  who  sold  to  Haggland,  who  is 
now  in  possession  thereof;  and  it  is  not  charged  that  these  parties  had 
any  notice  or  knowledge  of  the  alleged  fraud. 

Conceding,  for  the  sake  of  argument,  that  the  testimony  submitted 
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is  of  that  character  and  amoant  which  <<  produces  conviction''  that  the 
entryman  never  resided  apon  the  land, 

this  nndoabtedly  constitated  a  fraad  upon  the  United  States  safficient  in  eqaity,  as 
against  the  parties  perpetrating  it,  or  those  claimiDg  under  them,  with  notice  of  it, 
to  justify  the  cancellation  of  the  patents  issned  to  them.  Bat  it  is  not  sach  a  frand 
BB  prevents  the  passing  of  the  legal  title  by  the  patents.  It  follows  that  to  a  bill  in 
equity  to  cancel  the  patents  upon  these  grounds  alone,  the  defense  of  a  bona  fide  pur- 
chaser for  value  without  notice  is  perfect.  Colorado  Coal  Company  v.  United  States, 
123  U.  S.,  313. 

In  the  case  quoted,  suit  was  brought  to  cancel  sixty- one  patents  for 
as  many  pieces  of  land,  some  of  which  tracts  had  been  purchased  from 
the  alleged  entrymen  after  the  issue  of  final  certific  ate,  but  prior  to  the 
issue  of  patents  thereon,  as  in  this  case,  and  some  subsequent  to  the 
issue  of  patents.  The  court  grouped  all  the  cases  together,  and  drew 
no  distinction  between  the  purchases  made  before  and  those  made  after 
issue  of  the  patents,  so  far  as  the  defense  of  bona  fide  purchaser  for 
value  without  notice  was  involved. 

In  view  of  the  weakness  of  the  testimony,  and  the  rulings  of  the  court 
in  the  two  cited  cases,  I  doubt  the  propriety  of  bringing  said  suit,  as 
requested,  and  decline  to  so  recommend. 


TTSAL  PBOOF  PBOCEEDINOS-AIIVEBSE  CLAIM— RES  JUDICATA. 

Dickson  t?.  Bennett. 

The  invalidity  of  an  alleged  adverse  claim  having  been  determined  in  a  decision  that 
became  final,  as  between  the  parties  thereto,  preclndes  the  adverse  claimant  from 
again  setting  np  his  claim  when  the  snccessful  party  offers  final  proof  in  accord- 
ance with  the  former  decision. 

Fitit  Assistant  Secretary  Chandler  to  the  Commissumer  of  the  General 

Land  Office,  April  16, 1890. 

I  have  considered  the  case  of  George  Dickson  against  Wm.  G.  Ben- 
nett on  appeal  from  your  ofiBce  decision  of  November  30,  1888,  re- 
jecting the  final  proof  of  Bennett  and  holding  for  cancellation  his 
pre-emption  entry  for  the  SW.  J  of  Sec.  13,  T.  7  S.,  E.  11 E.,  Stockton  land 
district,  Galifornia. 

Dickson  made  his  homestead  entry  for  this  tract  on  July  12, 1884. 
Bennett  filed  pre-emption  declaratory  statement  therefor  July  22,  alleg- 
ing settlement  June  24, 1884,  and  in  July  1885,  submitted  final  proof, 
againnt  the  acceptance  of  which  Dickson  protested.  As  a  result  of  a 
hearing  had  on  said  protest  the  local  officers  decided  that  Bennett  made 
the  first  settlement  on  the  lands  ^  that  his  proof  was  sufficient,  and 
that  he  should  be  allowed  to  make  entry,  therefor. 
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From  this  decision  Dickson  appealed  to  your  office,  and  on  May  29, 
1886,  you  held  that :— 

Defendant  made  prior  settlement  upon  the  tract ;  that  he  established  rcsidenco 
thereon  about  Juno  24,  1884;  that  he  has  made  valuable  improvement  npon  the 
tract  and  acted  in  good  faith. 

The  plaintiff  first  saw  the  land  about  July  6,  1684,  and  knew  that  improTements 
had  been  made  thereon.  It  is  unnecessary  to  refer  in  detail  to  certain  testimony 
showing  very  clearly,  as  I  believe,  that  the  plaintiff  has  never  established  an  actual 
l>ona  fide  residence  upon  the  land. 

While  the  testimony  establishes  the  defendant's  prior  right  to  the  tract,  I  am  how- 
ever unable  to  concur  with  you  that  he  should  be  allowed  to  perfect  entry  upon  the 
proof  already  made  for  the  reason  that  he  has  not  shown  a  sufficient  compliance  with 
legal  requirements  in  the  matter  of  residence  upon  land.  He  is  allowed,  however, 
within  the  statutory  period  to  make  new  publication  and  proof  showing  full  compli- 
ance with  law.    Meanwhile  the  plaintiff's  homestead  entry  may  remain  ef  record. 

The  parties  were  allowed  the  nsaal  time  for  appeal,  bnt  no  appeal  was 
taken. 

Pursuant  to  this  decision,  and  permit,  Bennett  made  publication,  and 
on  November  15,  1886,  offered  new  final  proof.  Dickson  was  cited  to 
appear  at  the  hearing  and  he  appeared  in  person  and  by  attorney,  and 
cross-examined  the  witnesses  of  Bennett  and  ofifered  testimony  relating 
to  his  own  entry.  Upon  this  testimony  the  local  officers  decided  '<  that 
claimant  should  be  allowed  to  enter  and  make  payment  for  the  tract  in 
contest  npon  the  proof  submitted," 

From  this  decision  Dickson  appealed  to  your  office,  and  in  your  office 
decision  of  November  30,  1888,  you  find — 

The  testimony  shows  that  Bennett  first  made  settlement  on  said  tract  in  the  fall  of 
1883,  by  repairing  an  old  cabin  thereon  and  commencing  a  well.  He  states  in  his  own 
testimony  that  he  slept  on  the  place  December  13,  1883,  and  that  repairing  said  cabin 
and  digging  said  well  were  acts  done  preparatory  to  making  ''final  settlement'' 
which  was  made  June  24, 1884.  .  .  .  It  is  manifest  from  the  foregoing  that  Bennett 
was  guilty  of  laches  in  not  Hliug  his  D.  S.  within  three  months  after  settlement.  His 
settlement  though  prior,  cannot  avail  him  as  against '  the  next  settler  in  point  of 
{ ime  who  has  complied  with  the  law.'  Section  3265  B.  S.  .  .  .  Therefore  without 
considering  the  question  as  to  the  sufficiency  of  Bennett's  residence,  your  decision  ia 
reversed  and  said  D.  S.  No.  12583  by  Bennett  is  held  for  cancellation,  his  final  proof 
rejected.  , 

From  this  decision  Bennet  appealed  and  the  case  is  before  tbe  Depart- 
ineut  for  consideration. 

The  testimony  shows  that  Bennett  went  upon  this  land  in  the  fall  of 
1883  and  did  something  toward  repairing  an  old  cabin  standing  thereon, 
began  digging  a  well,  and  slept  one  night  in  December  of  that  year  on 
tlic  place.  In  March  1884  he  went  to  the  land  office  and  learned  that 
the  tract  was  not  vacant,  but  he  "  kept  his  eye  on  the  land  "  and  worked 
a  little  from  time  to  time  thereon.  In  April  or  May  1884,  he  finished 
^»&^ng  the  well,  and  in  June  of  that  year  he  had  the  cabin  repaired, 
his  well  timbered  up  and  curbed,  and  moved  into  the  cabin,  made  settle- 
ment and  established  his  residence  on  the  land. 
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In  1884,  there  was  a  crop  of  wheat  growing  iipou  a  portion  of  the 
tract ;  he  received  the  landlord's  share  except  a  portion  to  pay  for  seed 
aud  feed. 

In  the  fall  of  that  year  he  rented  the  entire  tract  to  one  Blewitt  who 
seeded  it  to  wheat  giving  him  the  landlord's  share.  He  enlarged  his 
house  so  that  it  contained  three  rooms.  Blewitt  and  family  occapied 
two  of  these  and  he  occupied  the  other.  He  was  an  unmarried  man, 
and  lived  in  this  room  doing  his  own  cooking;  he  had  a  stove,  bed, 
dishes,  chairs,  and  such  household  furniture  as  was  necessary  to  his  com- 
fort. 

In  1885  he  harvested  a  volunteer  crop  of  wheat  that  grew  on  the 
land,  and  in  1886  he  had  the  tract,  except  forty-five  acres  plowed  by 
Dickson,  seeded  to  wheat. 

His  improvements,  consisting  of  house,  barn,  some  ont-houses,  well, 
corral  fenced,  garden,  orchard  and  vineyard  of  about  three  acres  were 
valued  at  from  $500  to  $600.  He  was  absent  from  the  land  a  portion 
of  the  time;  twice  he  went  to  San  Francisco  on  business — stayed  three 
weeks  at  one  time — and  he  spent  at  one  time  a  week,  camping  in  the 
mountains,  but  his  residence  has  been  on  the  land  continuously  since 
June  24,  1884. 

At  this  hearing,Dick8onwhoprotested against  Bennett'sentry,oflfered 
testimony  to  prove  his  residence  and  improvements  on  the  land  under 
bis  homestead  entry.  The  testimony  was  objected  to  upon  the  ground 
that  by  the  decision  of  the  Commissioner  of  the  General  Land  Office, 
the  only  matter  to  be  heard  and  determined  was  the  question  of  Ben- 
nett^s  residence. 

The  testimony  was  taken  by  the  local  officers,  subject  to  [exceptions.] 

It  is  urged  by  counsel  for  Bennett  that  all  questions  except  the  single 
matter  of  the  sufficiency  of  proof  as  to  Bennett's  residence,  have  been 
heard  and  determined,  and  are  res  adjudicataj  in  the  first  decision.  Ben- 
nett's right  to  make  entry  being  "  generally"  disputed  put  in  isssue  all 
the  facts  material  to  an  entry  by  a  pre-emptor.  The  entryman  had  to 
establish  the  essential  facts,  and  the  time  when  he  made  his  settlement 
on  the  land  is  a  material  fact  to  be  proven.  It  was  proven,  on  former 
hearing,  to  the  satisfaction  of  the  local  office  and  your  office ;  that  issue 
was  tried  and  determined. 

Dickson  also  offered  evidence,  at  former  trial,  as  to  his  residence  and 
improvements  on  this  land  and  the  question  as  to  whether  he  had  estab- 
lished bona  fide  residence  upon  the  land  was  also  heard  and  determined. 
From  that  decision  there  was  no  appeal. 

The  doctrine  of  res  adjudicata  is  applicable  to  the  proceedings  before 
the  Land  Department  as  before  courts  of  law  and  equity. 

"  Matters  tried  and  determined  by  final  decision  cannot  be  made  the 
subject  of  a  second  contest."    Sewell  v.  Eockafeller  (10  L.  D.,  232). 

There  was  nothing,  therefore,  to  be  heard  and  determined  at  the  hear- 
ing I^ovember  15, 1886,  except  the  sufficiency  of  the  proof  of  Bennett's 
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residence,  and  the  objection  to  the  testimony  offered  by  Dickson  was 
well  taken. 

The  testimony  shows  that  Bennett's  residence  upon  the  land  has  been 
such  since  June  24, 1884,  as  to  fulfill  the  requirements  of  the  law  and 
entitle  him  to  make  entry  and  payment  for  the  land. 

The  entry  of  Oeorge  Dickson  will  be  canceled.  Tour  decision  is  re- 
versed. 


RAILBOAD  GRANT— INDEMNITY  WITHDRAWAL— PRE-EMPTION. 

Lane  v.  Southern  Pacific  E.  K.  Co. 

A  pre-emption  filing  should  not  be  allowed  for  land  inclnded  within  a  former  indemnity 
withdrawal,  and  covered  by  a  pending  selection,  without  due  notice  to  the  com- 
pany with  opportunity  to  show  cause  why  such  filing  should  not  be  allowed. 

Pre-emption  final  proof  for  land  included  within  a  former  indemnity  withdrawal  may 
be  accepted,  though  offered  within  less  than  six  months  after  the  restoration  of 
said  land  to  the  public  domain,  where  it  appears  that  the  pro-emptor  had  re- 
sided upon,  cultivated  and  improved  the  land  long  prior  to  such  restoration. 

A  settlement  claim  existing  at  the  date  of  the  revocation  of  an  indemnity  withdrawal 
is  superior  to  a  subsequent  selection  by  the  company. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April  16, 

1890. 

This  case  involves  the  right  to  the  SE.  J  of  Sec.  1,  T.  6  1^.,  B.  5  W., 
S.  B.  M.y  Los  Angeles,  California,  lying  within  the  indemnity  limits  of 
the  grant  to  the  Southern  Pacific  Railroad  Company. 

The  tract  in  controversy,  which  had  been  withdrawn  for  the  benefit 
of  said  railroad  company,  was  restored  to  the  public  domain  and  opened 
to  settlement  by  the  order  of  August  15, 1887  (6  L.  D.,  93)  revoking  the 
withdrawal  of  indemnity  lands  made  for  the  benefit  of  said  grant,  except 
as  to  lands  covered  by  approved  selections. 

At  the  date  of  the  revocation  of  the  order  of  withdrawal  the  tract  had 
not  been  selected  by  the  company,  but,  on  October  7, 1887,  it  selected 
all  of  said  section. 

On  October  13, 1887,  Asa  Lane  filed  declaratory  statement  for  said 
tract,  alleging  settlement  March  4,  1885,  and  after  posting  of  publica- 
tion of  notice  submitted  final  proof  before  the  local  officers  on  January 
20, 1888,  when  the  railroad  company  appeared  and  filed  formal  protest 
against  the  allowance  of  said  proof,  claiming  the  right  to  said  tract 
under  its  selection,  made  October  7,  1887,  as  indemnity  land.  The 
local  officers  dismissed  the  protest  of  the  company  and  rejected  the 
proof  of  Lane,  for  the  reason  that  it  was  presented  before  the  ezpiration 
of  six  months  since  his  legal  settlement  on  the  land,  from  which  action 
both  parties  appealed. 

Your  office  affirmed  the  decision  of  the  local  office  dismissing  the  pro- 
test of  the  company,  but  reversed  their  decision  rejecting  the  proof  of 
Lane.    From  this  decision  the  railroad  company  appealed. 
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It  appears  from  the  testimony  that  Lane  settled  upon  this  quarter 
section  March  4,  1885^  and  on  April  9, 1885,  made  application  to  pur- 
chase it  from  the  railroad  company ;  that  he  resided  upon  and  improved 
the  tract,  with  permission  of  the  company,  from  that  date  to  date  of 
final  proof. 

At  the  date  of  the  revocation  of  the  order  of  withdrawal,  when  the 
land  was  opened  to  settlement  and  entry  under  the  general  land  laws, 
it  was  occnpied  by  Lane,  a  qualified  preemptor,  and  although  he  went 
upon  said  land  with  permission  of  the  railroad  company  while  it  was  in 
reservation,  yet  the  company,  having  failed  to  make  selection  prior  to 
revocation  of  the  withdrawal,  the  right  of  Lane  attached  immediately 
upon  the  restoration  of  the  land  to  the  public  domain,  by  virtue  of  his 
settlement  existing  at  that  date.  The  company  had  no  right  or  claim 
to  convey  prior  to  selection,  and  when  the  withdrawal  was  revoked,  he 
was  free^  claim  and  initiate  a  right  adversely  to  the  company. 

It  is  contended  by  the  company  that  its  selection  of  the  section  being 
of  record  before  the  filing  of  Lane  wa«  an  appropriation  of  the  land, 
and  could  only  be  contested  in  the  way  provided  by  the  Bules  of 
Practice. 

The  order  of  revocation  provided  that  entries  and  filings  might  be 
made  upon  lands  within  said  indemnity  limits,  covered  by  unapproved 
selections,  and  that  when  an  application  to  file  or  enter  is  presented, 
showing  that  the  land  is  not  subject  to  the  company's  right  of  selection, 
DOtice  should  be  given  to  the  company,  who  will  be  allowed  thirty  days 
in  which  to  present  objections  to  the  allowance  of  such  entry  or  filing, 
.and,  if  no  response  is  made,  the  filing  or  entry  should  be  allowed ;  but 
should  the  company  appear  and  show  cause,  a  hearing  should  be  or- 
dered to  determine  whether  the  land  is  subject  to  the  company's  right 
of  selection.  While  the  order  evidently  had  reference  to  unapproved 
selections  made  prior  to  the  revocation  of  the  withdrawal,  I  can  see  no 
reason  why  it  may  not  apply  to  selections  made  after  the  revocation, 
where  the  application  to  enter  or  file  shows  that  the  land  is  not  subject 
to  the  company^s  right  of  selection.  While  it  will  be  admitted  that  the 
filing  of  the  declaratory  statement  in  the  presence  of  a  selection  of 
record,  without  giving  notice  to  the  company  as  provided  by  the  order 
of  withdrawal,  was  irregular,  yet  it  was  an  error  without  injury,  inas- 
much as  the  company  was  notified  of  the  intention  of  Lane  to  make 
final  proof,  and  at  that  time  appeared  and  protested,  and  has  had  full 
opportunity  to  present  its  claim. 

One  William  W.  Bemis  also  filed  for  the  ea«thalf  of  said  quarter  sec- 
tion, October  13, 1887,  alleging  settlement  December  1,  1881.  He  also 
protested  against  the  allowance  of  Lane's  proof,  and  cross-examined  the 
witnesses,  but  the  local  officers  dismissed  his  protest,  from  which  he 
failed  to  appeal.  That  decision  was  declared  by  your  office  final,  and 
the  case  closed  as  to  him.  He  also  failed  to  appeal  from  your  said  de- 
cision of  October  27, 1888.    As  Bemis  has  waived  all  right  to  the  tract 
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residf  nsr^^^''^^  ^    //^>^^"  ^^  ^^^  ^^^'^^  officers  and  of  your 

^gjl  ^  ;^*  y  ^^/tf/  ^^'  to  consider  his  settlement  and  filing 

rp'  /,,/r»  /*"  "'f  i^m^ ''^Xjaiie  and  the  railroad  company,  his  claim 


/«'  'V  '■'' 


^y  0  ^^fjLp  ^'^  Z  testimony  that,  while  Lane  made  his  final  proof 

^^^Lf0/^  !^if  ofai^  months  from  restoration  of  the  land  to  set- 
IL  the  ^^^ander  the  general  land  laws,  he  had  resided  opon, 


?^,#/?^  ^^jjaiproved  the  tract  long  prior  thereto,  and  in  addition  to 
^jjUt*'^^^3  a/fidavits  with  his  appeal  from  the  decision  of  the  local 
tlii^  ^^  ^jDg  that  he  had  continued  to  reside  upon  and  caltivatc  said 
^^    in  the  date  of  said  affidavits. 

A  Up 

^}    j^c/sion  of  your  office  dismissing  the  protest  of  the  company  is 


WAGON  ROAI>  GRANT— ACT  OF  MARCH  8,  1889. 

Willamette  Valley  Wagon  Bo  ad  Co.  t\  Morton. 

Tbe  grant  of  July  5,  1H66,  is  one  of  quantity  to  be  selected  with  in  specified  limits, 

and  without  selection  the  right  of  the  company  does  not  attach  to  any  specific 

tract. 
The  definite  location  of  the  road  or  the  construction  thereof ,  does  not  cause  said 

grant  to  attach  to  any  specific  tract  of  land,  or  withdraw  from  entry  the  lands 

within  the  limits  fixed  by  location  and  construction. 
A  valid  settlement  claim  existing  at  date  of  the  executive  withdrawal  in  aid  of  said 

grant,  excepts  the  land  covered  thereby  from  the  operation  of  said  withdrawal  and 

from  the  grant. 
The  act  of  March  2,  1889,  does  not  deprive  tne  Department  of  its  jurisdiction  over 

lands  within  this  grant,  or  operate  as  a  bar  to  the  issuance  of  patents  for  lands 

excepted  therefrom. 

Secretary  Noble  to  tlie  Oommis9ioner  of  the  General  Land  Office^  April  10, 

1890. 

On  Juno  16,  1884,  the  Willamette  Valley  and  Cascade  Moantain 

Wagon  Boad  Company  selected  with  other  tracts,  the  NB.  J  SW.  J, 

NW.  I  SE.  i,  and  lots  1,  2,  3,  4,  and  5,  Sec.  15,  T.  18  S.,  B.  47  E.,  La 

Grande,  Oregon,  under  the  grant  of  July  5, 1866  (14  Stats.,  89).    The 

local  officers  rejected  the  selection  of  the  above  described  tracts  by 

reason  of  conflict  with  the  claim  of  Joseph  A.  Morton.    By  letter  of 

October  12, 1888,  your  office  affirmed  the  action  of  the  local  officers  as 
to  said  tracts. 

The  company  and  Alexander  Weill,  assignee  of  the  grant,  appeal. 

It  appears  from  the  record  that  on  December  14, 1883,  Morton  made 
homestead  entry  for  said  tracts,  and  on  February  1, 1887,  after  publi- 
cation of  notice  made  final  proof  without  objection  before  the  local 
office,  whereupon  final  certificate  issued  to  him.  The  final  proof  showed 
that  Morton  with  his  family,  consisting  of  his  wife  and  ^'flve  children 
at  home,"  settled  and  established  residence  on  this  land  on  February 
18, 1880;  that  his  house,  one  story  and  a  half  high,  is  twenty-four  by 
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sixteen  feet,  \Yith  an  '^  L"  sixteen  by  twenty  feet,  that  he  has  a  stable, 
blacksmith  shop  and  other  ontbaildings,  an  orchaM,  all  the  usual  farm- 
ing implements,  seventy-five  head  of  cattle,  two  hundred  and  fifty  head 
of  horses,  and  his  house  well  furnished.  The  land  was  mostly  a  sage 
brush  plain,  needing  irrigation  by  artificial  means.  Claimant  has 
cleared  thirty  acres  of  sage  brush,  and  has  about  three  acres  in  vege- 
tables. His  residence  has  been  continuous  since  settlement.  The  im- 
provements are  assessed  for  taxation  <^at  about  $1,000." 

Your  office  held  that  these  tracts  are  within  the  limits  of  the  grant 
for  said  road,  and  were  ordered  withdrawn  by  letter  of  June  10, 1883, 
which  was  received  at  the  local  office  the  30th  of  that  month }  that  at 
the  date  of  withdrawal  the  tracts  were  covered  by  the  settlement  claim 
of  Morton,  and  at  the  date  of  selection,  by  his  homestead  entry  and 
consequently  were  excepted  from  the  grant. 

It  is  urged  that  said  settlement  and  entry  could  not  operate  to  de- 
prive the  company  of  its  right  to  select  said  tracts ;  that  the  land  was 
not  open  to  homestead  entry  after  <^the  completion  ^  of  said  road  oppo- 
site thereto;  or  at  least  after  the  ^'certified  completion"  on  October  2, 
1871 ;  that  the  grant  operated  by  its  own  vigor  to  withdraw  from  pre- 
emption and  homestead  entry  <<each  one  of  the  six  odd  numbered  sec- 
tions within  six  miles  of  said  road;"  that  the  grant  operated  as  ^<  a 
grant  of  the  right  of  choice  "  to  the  said  company  to  select  any  one 
of  the  said  six  odd  numbered  sections  within  the  six  mile  limits;  that 
the  withdrawal  was  effected  by  your  office  letter  of  June  2, 1871,  etc. 

The  grant  for  said  road  was  of  ^'alternate  sections  of  public  lands 
designated  by  odd  numbers,  three  sections  per  mile,  to  be  selected  within 
six  miles  of  said  road." 

Many  of  the  points  herein  urged  were  presented  in  the  case  of  Eine- 
hart  against  said  company  (5  L.  D.,  650),  wherein,  after  full  discussion 
it  was  decided  that  the  grant  to  aid  in  the  construction  of  this  road  was 
not  a  grant  of  lands  in  place  or  specified  lands,  but  a  grant  of  quantity 
to  be  selected  from  the  odd  numbered  sections  within  certain  bounda- 
ries; and  hence,  without  selection  the  right  of  the  company  did  not 
attach  to  any  specific  tract,  that  the  construction  of  the  road  and  the 
filing  of  a  map  of  definite  location  thereof  does  not  cause  the  grant  to 
attach  to  any  particular  tract  of  land,  nor  does  it  by  its  operation  with- 
draw from  entry  the  lands  within  the  limits  fixed  thereby ;  and  that  a 
withdrawal  of  the  lands  under  this  grant,  by  the  Executive  does  not 
become  efifective  until  notice  of  such  withdrawal  is  filed  at  the  local 
office. 

No  notice  was  ever  sent  to  the  local  office  affecting  the  status  of  the 
lands  here  involved  until  1883.  On  June  19, 1883,  your  office  wrote  the 
local  officers  at  La  Grande,  as  follows : 

In  farther  reply  to  yours  of  the  I5th  nit.,  encioBed  herewith  I  send  a  diagram  show- 
ing the  limits  of  the  grapt  for  the  Willamette  Valley  and  Cascade  Moantain  Military 
Toad  in  your  district.    As  the  diagram  transmitted  with  office  letter  of  Jane  2,  1871, 
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does  not  show  the  limits  of  said  grant  east  of  the  lino  dividing  ranges  46  and  47  east, 
you  will  note  the  withdrawal  of  the  lands  in  townships  16,  17  and  18  sonth,  of  range 
47  £.,  as  shown  by  this  diagram,  which  should  be  appended  to  the  diagram  heretofore 
transmitted  to  complete  the  same. 

This  letter  was  received  at  the  local  office  on  Jane  30, 1883. 

The  lands  here  in  issne  are  in  said  township  18  S.,  B.  47  E. 

When  Morton  settled,  therefore,  no  right  of  the  company  had  attached 
to  these  tracts,  nor  had  any  withdrawal  been  made  of  them.  In  other 
words  they  were  vacant  public  lands.  After  the  settlement  right  of 
claimant  attached,  and  while  it  continued,  a  withdrawal  would  not  affect 
the  status  of  the  lands  so  occupied.  The  settlement  excepted  the  land 
from  theoperationof  the  withdrawaland  from  the  grant.  Thesubsequent 
selection  by  the  company  was  made  subject  to  the  right  of  the  settler. 

By  letter  of  May  16, 1889,  your  office  states  that  you  are  in  receipt  of 
a  letter  from  the  attorneys  of  said  company,  who  therein  call  attention 
to  the  act  of  March  2, 1889  (25  Stat.,  850),  and  claim  that  all  jurisdic- 
tion of  the  Land  Department  over  the  lands  embraced  in  said  grant*,  is 
by  the  operation  of  said  act  of  March  2, 1889,  suspended  until  after  the 
final  decision  of  the  courts  as  provided  in  said  act 

The  object  of  said  act  was  to  direct  the  attorney  general  to  bring 
suits,  within  six  months  from  the  passage  thereof,  to  determine  the 
questions  of  the  seasonable  and  proper  completion  of  this,  and  two 
other  land-grant  wagon  roads  in  Oregon,  the  legal  effect  of  the  several 
certificates  of  the  governors  of  the  State  of  Oregon,  and  the  right  of 
resumption  of  such  granted  lands  by  the  United  States,  and  to  obtain 
judgments,  which  the  court  was  thereby  authorized  to  render,  declsiring 
forfeited  to  the  United  States  all  of  sucli  lands  as  are  coterminous  with 
the  part  or  parts  of  either  of  said  wagon  roads  which  were  not  con- 
structed in  accordance  with  requirements  of  the  granting  acts,  and  set- 
ting aside  patents  which  have  issued  for  any  such  lands,  saving  and 
preserving  the  rights  of  all  bona  fide  purchasers,  etc. 

This  act  does  not  in  terms  purport  to  divest  the  Land  Department  of 
its  ordinary  jurisdiction  over  lands  in  this  grant ;  nor  does  the  argument 
of  counsel  convince  me  that  a  patent  should  be  withheld  from  a  settler 
who  is  found  entitled  thereto,  notwithstanding  the  grant.  In  1887  an 
examination  of  the  line  of  route  of  said  road,  with  two  others  in  the 
same  State,  was  made  by  direction  of  this  Department,  a  report  whereof 
was  transmitted  to  the  President  by  Secretary  Vilas  on  March  13, 1888, 
who  said, — 

It  shows  that  a  personal  examination  of  said  roads  has  been  made  as  directed,  and 
that  a  large  mass  of  testimony  was  taken  at  different  points  in  said  State,  which  has 
been  transcribed  at  length,  and  is  also  herewith  transmitted.  The  testimony  is 
mainly  that  of  witnesses  living  along  these  roads.  In  this  investigation  the  road 
oompanies  were  represented  by  attorneys  who  cross-examined  witnesses  and  snb* 
mitted  testimony  on  their  own  behalf.  This  testimony  appears  to  conclnsi  vely  estab- 
lish that  none  of  these  wagon  roads  were  constracted  according  to  law,  and  that  by 
a  rightful  administration  of  the  grants  and  the  trust,  no  lands'  should  over  have  become 
the  property  of  the  oompanies  on  whom  they  were  attempted  to'  be  bestowed  by  the 
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State.    .    .    .    ABfarasconoerns  the  lands  not  yet  patented  or  surveyed,  there  woald 
appear  to  be  no  question  as  to  what  ought  to  be  done.    The  grants  shonld  be  forfeited - 
and  fhrther  patenting  forbidden.    The  Department  can  do  no  more  than  to  withhold 

the  patents  to  await  the  action  of  Congress It  would  seem,  therefore,  to 

be  the  fair  dnty  of  the  government,  not  alone  towards  those  citizens,  who  are  better 
entitled  to  possess  these  lands  for  themselves  but  in  reprehension  and  redress  of  a 
gross  imposition  and  fraud,  to  press  by  a  Judicial  inquiry  and  a  just  judgment  the 
retributive  results  demanded  by  the  history  of  the  transaction  now  disclosed.  Sen- 
ate Ex.  Doc,  124,  50th  Cong.,  1st  Sess.,  page  2. 

The  entire  record  was  transmitted  to  Congress  by  the  President  who 
expressed  the  hope  '^  that  the  opportunity  thas  presented  to  demon- 
strate a  sincere  deaire  to  preserve  the  pnblic  domain  for  settlers,  and  to 
frostrate  unlawful  attempts  to  appropriate  the  same  may  not  be  neg- 
lected.^ 

Thereupon  said  act  was  passed. 

This  recital  indicates  the  attitude  of  the  Department  toward  this 
question.  While  said  suit  is  pending  no  patents  will  be  issued  for  said 
company  or  its  assignee.  But  in  cases  of  conflict  between  the  company 
and  individual  adverse  claimants^  any  judgment  in  favor  of  the  individ- 
ual must  proceed  on  the  basis  that  the  grant  is  still  in  full  force  and  ef- 
fect. If  on  such  basis  the  right  of  the  individual  is  found  to  be  superior, 
the  company  could  not  be  injured  by  the  issue  of  patent,  for  the  land 
would  be  excepted  from  the  grant,  in  any  event. 

Said  decision  is  accordingly  affirmed,  and  patent  will  issue  to  Morton. 


CJONTEST-PllACTICE— CON  TINTJANCE. 

Lewis  v.  Smith. 

An  agreement  of  counsel  to  the  indefinite  postponement  of  aheariog  is  in  effect  a  dis- 
continuance  of  the  contest. 

Where  two  applications  to  contest  an  entry  are  pending,  the  only  person  that  can  ob- 
ject to  a  decision  that  awards  the  right  of  proceeding  against  the  entry,  is  the 
applicant  against  whom  the  decision  is  rendered. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  16, 1890. 

On  December  11, 1880,  Bryant  Smith  made  homestead  entry  for  the 
E.  i  of  NE.  i,  NW.  i  of  NE.  i  and  NE.  \  of  SE.  i,  section  6,  T.  17  S., 
B.  4  W.,  Montgomery  land  district,  Alabama.  He  regularly  submitted 
his  final  proof  February  28,  1887 ;  the  same  was  accepted  by  the  local 
officers  and  final  certificate  issued  April  29,  1887. 

On  August  4,  1887,  Homboley  B.  Lewis  filed  his  affidavit  of  contest 
against  the  entry  of  Smith  charging  that  the  latter  did  not  comply  with 
the  requirements  of  the  homestead  law ;  that  he  never  resided  upon  the 
said  land  ^  that  he  has  abandoned  said  tract  and  failed  to  settle  thereon 
and  cultivate  the  same. 
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The  local  officers  thereupon  ordered  a  hearing  upon  the  said  contest ; 
they  directed  that  the  testimony  shonld  be  taken  before  the  clerk  of 
the  circuit  court  of  the  United  States  at  Birmingham,  Alabama^  on 
October  7, 1887,  and  that  the  final  hearing  before  themselves  shoald  be 
had  at  their  office  October  13, 1887. 

On  the  day  appointed  parties  appeared  before  the  said  clerk ;  Smith 
by  his  attorney  filed  his  written  objection  to  the  taking  of  the  testi- 
mony or  further  proceedings  of  any  kind  in  the  case  because  (1)  Final 
certificate  for  said  land  after  due  final  proof,  had  been  issued  to  the 
entryman  April  29, 1887  ]  (2)  Bule  5  of  the  Rules  of  Practice  has  not 
been  complied  with ;  (3)  The  contest  was  not  authorized  by  the  Com- 
missioner of  the  General  Laud  Office ;  (4)  The  contest  was  not  insti- 
tuted until  after  the  issuance  of  the  final  receipt ;  (5)  The  local  officers 
in  absence  of  instructions  from  the  Commissioner  of  the  General  Land 
Office  have  no  jurisdiction  in  this  cause.  For  these  reasons  Smith 
asked  that  the  contest  be  dismissed. 

The  commissioner  proceeded  with  the  taking  of  the  testimony  against 
the  objection  of  tlie  defendant,  who  excepted  to  the  proceeding  and  de- 
clined to  examine  or  cross-examine  any  witnesses. 

On  October  11, 1887,  the  said  Homboley  B.  Lewis  filed  a  further  af- 
fidavit of  contest  bearing  date  October  7,  in  which  he  adds  to  the  charges 
against  the  said  entryman  alleged  in  his  said  first  affidavit  the  allega- 
tions ^^that  his  final  proof  was  false  and  that  by  said  false  proof  he 
fraudulently  obtained  his  final  receivers'  duplicate  receipt.'' 

On  October  13, 1887,  the  parties  appeared  before  the  local  officers. 
Smith  by  his  attorney  renewed  his  said  motion  and  the  local  officers 
thereupon  dismissed  the  contest.  From  this  action  Lewis  appealed  to 
your  office ;  with  this  appeal  his  petition  to  your  office  is  transmitted 
asking  that  a  hearing  be  ordered  upon  the  said  second  contest  affidavit. 
The  appeal  and  papers  in  the  case  were  forwarded  to  your  office  De- 
cember 21, 1887. 

While  these  proceedings  were  in  progress  one  Louis  A.  Truett  on 
September  5, 1887,  filed  his  affidavit  of  contest  against  the  entry  of 
Smith  charging  that  the  said  Smith  had  not  settled  or  resided  upon  the 
said  land  since  making  his  entry  and  that  this  entry  made  December 
11, 1880,  was  fraudulent  and  therefore  illegal  and  void.  Said  Truett 
accordingly  prayed  that  a  hearing  be  ordered  by  your  office. 

This  affidavit  having  been  transmitted  to  your  office  September  15, 
1887,  you,  in  ignorance  of  the  proceedings  on  the  Lewis  contest,  on 
October  19, 1887,  ordered  a  hearing  on  the  Truett  contest 

Hearing  in  this  contest  it  appears  was  appointed  for  February  8, 1888. 

On  February  20, 1888,  your  office  then  being  fully  informed  of  the 
records  and  proceedings  in  the  said  case,  rendered  a  decision  by  which 
the  hearing  ordered  in  the  case  of  Truett  was  revoked  and  all  proceed- 
ings thereunder  set  aside  and  a  hearing  ordered  on  the  application  of 
Lewis  according  to  his  said  contest  affidavit. 
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With  said  decision  yoar  office  returned  to  the  local  officers  the  said 
contest  affidavit  of  October  7,  as  the  basis  for  said  hearing. 

f'roni  yoar  said  decision  Smith  appealed  to  this  Department.  He 
specifiers  as  errors,-* 

I.  The  Hon.  CommissioDer  erred  in  making  his  order  authorizing  Trnett  to  contest 
and  permitting  Lewis  to  renew  his  contest  daring  the  pendency  of  'rmett's  contest. 

II.  The  rales  of  practice  are  the  only  roles  by  which  litigants  can  be  governed  in 
sncb  cases. 

III.  The  Hon.  Commissioner  virtnally  ignored  rule  5  of  Rules  of  Practice  in  this 
case. 

lY.  Lewis  could  not  legally  daring  the  pendency  of  a  contest  authorized  by  the 
Hon.  Commissioner  be  allowed  to  renew  a  contest  which  had  not  been  initiated  in 
conformity  with  the  Rales  of  Practice. 

In  his  statement  of  the  case  attached  to  the  appeal  Smith  sets  oat 
among  other  matters  as  follows :  ^'  On  November  15, 1887,  the  contestee 
in  this  case  had  a  notice  of  contest  served  upon  him  by  and  in  favor  of 
one  Lewis  A.  Traett,  said  contest  having  been  initiated  by  direction  of 
the  Hon.  Commissioner  and  said  notice  bears  date  Noveml)er  1, 1887, 
said  cause  was  set  for  a  hearing  befo)*e  a  register  and  receiver  on  Feb* 
mary  8, 1888,  bnt  by  agreement  of  counsel  was  indefinitely  postponed." 
This  agreement  is  in  eiSect  a  discontinuance  of  the  contest.  The  only 
person  that  could  object  to  the  decree  given  preference  to  the  Lewis 
contest  over  the  contest  of  Truett,  is  Truett  himself.  By  the  agree- 
ment the  latter  is  out  of  the  case  and  no  objection  remains  to  proceed 
forthwith  with  the  hearing  in  the  Lewis  contest  on  the  affidavit  filed 
October  11, 1887. 

Your  said  office  decision  is  accordingly  affirmed. 


PRE-EMPTION  CONTEST— 8860,  REVISED  STATUTES. 

Glenn  v.  Owens. 

-The  right  of  pre-emption  can  Dot  he  exercised  by  one  who  is  the  owner  of  three 
handred  and  twenty  acres  of  land,  and  the  statutory  inhibition  to  that  elGfeot  can 
not  be  defeated  by  a  pretended  transfer  of  title. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  16,  1890. 

1  have  considered  the  case  of  Thomas  L.  Glenn  v.  Aqnilla  0.  Owens 
upon  appeal  of  the  latter  from  your  office  decision  of  December  13,  1888, 
holding  for  cancellation  his  pre-emption  cash  entry  for  SB.  J  NE.  J 
Sec.  19  and  S.  J  N W.  J  and  NW.  J  NW.  i  Sec.  20,  T.  29  N.,  R.  1  E.,  M. 
D.  M.,  Shasta,  California,  land  district. 

It  api>ears  from  the  record  that  said  Owens  filed  his  pre-emption  de- 
claratory statement  October  4,  1875,  alleging  settlement  July  25, 1864, 
and  made  final  proof  January  17, 1876,  but  the  certificate  was  not  issued 
antil  March  11, 1878. 
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On  March  27, 1878,  Thomas  L.  Glenn  filed  a  petition  to  be  allowed  to 
contest  said  entry,  and  a  hearing  was  ordered  by  yoor  office  which  was 
daly  held  June  10, 1880,  and  upon  the  evidence  then  introduced  the  local 
officers  recommended  the  cancellation  of  the  entry,  but  your  office  on 
appeal  reversed  their  decision,  which  was  sustained  by  this  department 
by  its  decision  on  appeal  dated  May  24, 1884. 

Subsequently  Glenn  filed  a  petition  to  re-open  said  cause,  alleging 
hat  at  the  time  Owens  made  final  proof  he  was  not  a  qualified  pre- 
emptor  for  the  reason  he  was  then,  January  17, 1876,  the  owner  of  three 
hundred  and  twenty  acres  of  other  land,  and  on  February  27, 1885,  Sec- 
retary Teller  ordered  a  hearing  to  determine  this  question. 

After  several  continuances  such  hearing  was  finally  concluded  Sep- 
tember 28,  1885,  and  on  March  6, 1887,  the  local  officers  decided  ad- 
versely to  Owens  and  recommended  cancellation  of  the  entry. 

The  evidence  shows  that  on  October  4, 1875,  the  date  upon  which 
Owens  filed  his  declaratory  statement,  he  was  the  owner  of  over  eight 
hundred  acres  of  land,  but  on  October  12,  18745,  he  conveyed  four  hun- 
dred and  forty  acres  of  it  to  his  son  Frank,  the  consideration  stated  in 
the  deed  being  $1,500,  and  on  December  18, 1875,  he  conveyed  to  the 
said  son  three  hundred  and  twenty  acres  more,  the  consideration  named 

being  $2,000. 
All  these  lands  were  reconveyedby  Frank  to  his  father  December  30, 

1878. 

The  testimony  shows  that  at  the  time  Owens  conveyed  these  lands  to 
his  son,  the  said  son  was  about  twenty-two  years  of  age,  and  was  en- 
gaged in  herding  sheep  for  his  father,  and  had  never  been  known  to  be 
the  owner  of  any  property  but  a  saddle  horse. 

It  further  appears  that  during  the  time  the  title  to  the  said  seven 
hundred  and  sixty  acres  stood  in  the  name  of  Frank  Owens,  the  father, 
A.  G.  Owens,  had  possession  of  them  as  before,  enjoyed  the  use,  rents 
and  profits  thereof  and  paid  the  taxes  and  assessments  thereon,  and  it 
further  appears  that  in  April,  1878,  t'rank  Owens  gave  in  to  the  asses- 
sor four  hundred  and  eighty  acres  of  said  land  under  oath  as  the  prop- 
erty of  his  father.  It  also  appears  that  the  same  lauds  were  assessed 
to  A.  G.  Owens  for  the  years  1875,  1876,  and  1877. 

The  evidence  further  shows  that  the  conveyance  for  the  three  hun- 
dred and  twenty  acre  tract  made  by  A.  G.  Owens  to  Frank  Owens,  De- 
cember 18, 1875,  was  executed  in  the  absence  of  said  Frank  Owens  and 
was  never  delivered  to  him  at  all,  but  was  recorded  at  the  request  of  A. 
G.  Owens,  and  the  deed  itself  still  remained  in  the  recorder's  office  at 
the  date  of  the  hearing.  Neither  is  there  any  showing  that  the  other 
deed  was  delivered  to  Frank. 

An  affidavit  alleged  to  have  been  made  by  Frank  Owens,  I  find  with 
the  record  but  it  is  ew  parte  and  not  admissible  and  has  not  been  con- 
sidered by  me. 

After  careful  examination  of  the  whole  record  I  am  of  the  opinion 
that  the  deeds  of  conveyance  from  A.  0.  Owens  to  Frank  Owens  were 
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made  without  coDsideration  and  were  executed  for  the  sole  purpose  of 
evading  the  inhibition  of  section  2260  Revised  Statutes,  aud  that  the 
said  transfer  of  title  was  merely  a  pretended  transfer  and  as  such  did 
did  not  defeat  the  inhibitory  provisions  of  said  section.  See  Groghan 
Graves  (9  L.  D.,  463).  The  Groghan  Graves  case  was  one  of  a  pre- 
tended transfer  to  the  entryman's  wife  of  the  land  from  which  he  had 
removed  to  settle  upon  his  pre-emption  claim,  but  the  reasons  which 
would  prevent  a  pretended  transfer  from  removing  the  bar  of  the  sec- 
ond inhibition,  will  apply  equally  to  the  first.  See  also  Anderson  v. 
Bailey  (7  L.  D.,  513)  -,  McDonald  v.  Fallon  (3  L.  D.,  56). 
Yonr  decision  is  accordingly  affirmed. 


ALIEN— NAT  ITRALIZATION— RAILROAD  GRANT. 

TiTAMOBE  V.  Southern  Paoipio  K.  E.  Go. 

Ab  alien  can  acqnire  no  right  to  pablio  land  before  filing  his  declaration  of  intention 
to  become  a  citizen,  and  his  subseqnent  qualification  will  not  relate  back  so  as 
to  defeat  an  intervening  right. 

Tho  settlement  of  an  alien  upon  land  within  the  indemnity  limits  of  a  railroad  grant 
does  not  operate  as  a  bar  to  selection. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April  16, 

1890. 

This  appeal  is  filed  by  the  railroad  company  from  the  decision  of  your 
office  of  December  1, 1888,  holding  for  cancellation  the  selection  of  said 
company  of  the  W.  i  of  SE.  J  and  E.  i  of  SW.  i  of  Sec.  29,  T.  15  8.,  E. 
3  E.,  M.  D.  M.,  San  Francisco,  Galifornia,  aud  directing  that  the  final 
proof  upon  the  preemption  claim  of  Herbert  E.  Titamorefor  said  tract 
be  returned  to  the  local  officers  for  allowance. 

The  material  facts  as  shown  by  the  record  are  as  follows: 

The  tract  is  within  the  indemnity  limits  of  the  grant  to  the  Southern 
Pacific  Railroad  Gompany,  and  was  withdrawn  for  the  benefit  of  the 
company  May  8,  1867,  and  was  selected  by  the  company  as  indemnity 
October  18, 1884. 

Herbert  E.  Titamore  filed  declaratory  statement  for  said  tract  June 
10,  1886,  alleging  settlement  July  1,  1883,  and  offered  final  proof  upon 
said  claim  March  30, 1888,  at  which  time  the  company  appeared  aud 
filed  a  protest  against  the  allowance  of  said  proof.  The  local  officers 
rejected  said  proof,  for  the  reason  that  the  land  had  been  regularly  se- 
lected by  the  railroad  company,  October  18, 1884.  Your  office  reversed 
the  decision  of  the  local  officers  and  held  that  under  the  decision  of 
the  Department  in  the  case  of  Guilford  Miller  v,  Northern  Pacific 
Baibroad  Gompany  (7  L.  D.,  100),  holding  that  the  withdrawal  of  in-' 
demnity  lands  was  without  authority,  the  final  proof  of  Titamore  should 
be  approved,  because  it  is  clearly  shown  that  he  was  a  settler  on  the 
land  at  the  date  of  selection  by  the  company. 
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It  is  shown  by  the  record  that  Titatnore  filed  his  application  to  make 
homestead  entry  of  this  tract  September  12, 1885,  in  which  be  alleged 
that  he  had  declared  his  intention  to  become  a  citizen  of  the  United 
States.  This  application  was  refused  by  the  local  officers,  and  an  ap- 
peal taken,  which  does  not  appear  from  the  records  to  have  been  dis- 
l>osed  of. 

On  Jane  10, 1886,  he  filed  declaratory  statement  for  the  tract,  alleg- 
ing settlement  July  1, 1883,  but  in  his  final  proof  he  testified  that  his 
first  settlement  upon  the  tract  was  July  1, 1884.  He  also  testified  that 
he  was  a  ^'  native  born  citizen  of  the  United  States."  But  his  connsel 
has  filed  with  the  record  a  copy  of  his  declaration  to  become  a  citizen 
of  the  United  States,  made  June  28,  1885,  before  the  clerk  of  the  supe- 
rior court  for  the  county  of  Monterey,  in  the  State  of  California. 

Waiving  all  question  as  to  the  validity  of  the  withdrawal  of  this  land 
for  the  benefit  of  the  road,  it  appears  that  at  the  date  the  company  se- 
lected the  tract,  Titamore  was  not  a  qualified  pre-emptor,  and  his  set- 
tlement upon  the  land  while  he  was  an  alien  would  not  prevent  its  se- 
lection by  the  company,  even  if  no  withdrawal  had  been  made  for  its 
benefit.  His  subsequent  qualification  could  not  relate  back  so  as  to 
defeat  an  intervening  right.  An  alien  can  acquire  no  right  to  public 
land  before  filing  his  declaration  of  intention  to  become  a  citizen. 
Southern  Pacific  Eailroad  Company  v.  Saunders,  6  L.  D.,.  98;  McMor- 
die  V.  Central  Pacific  R.  R.,  8.  C.  L.  O.,  36  j  Kelly  t?.  Quast,  2  L.  D.,627. 

Your  decision  is  reversed. 


RAILROAD  GRANT— CONFLICTING  SETTLEMENT  CLAIM. 

lOARD  V.  Central  Pacific  R.  R.  Co. 

In  a  controversy  as  to  the  status  of  a  tract  of  land  lying  within  the  limits  of  a  rail- 
road grant,  the  uncontradicted  testimony  of  one  witness  may  be  accepted  as  anf- 
ficient  to  establish  the  fact  that  said  land  was  covered  by  a  pre-emption  claim 
at  the  date  when  the  grant  became  effective. 

The  existence  of  a  pre-emption  claim  at  the  date  of  withdrawal  and  definite  location 
excepts  the  land  covered  thereby  from  the  operation  of  the  grant. 

Secretary  Noble  to  the  Commissioner'  of  the  General  Land  Office^  April  16, 

1890. 

The  attorney  for  the  Central  Pacific  E.  R.  Co.  has  filed  a  motion  for 
review  of  departmental  decision  of  March  15, 1889,  in  the  case  of  said 
company  against  Clara  Icard  iuvolyingthe  NW.  J  of  the  NE,  J  and  the 
N.  J  of  the  NW.  J  of  Sec.  19,  T.  16  N.,  R,  8  B.,  M.  D.  M.,  Sacramento 
California,  land  district. 

This  motion  is  made  upon  the  following  ground, — 

I.  That  the  true  constraction  of  the  law  does  not  warrant  the  holding  of  this  land 

as  excepted  from  the  company's  grant. 
II.  The  rnling  in  the  Ramage  case  is  not  decisive  of  this  case,  the  cases  being  dif* 
ferent  in  essential  particulars. 
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This  land  is  within  the  limits  of  the  withdrawal  of  August  2, 1862^ 
(notice  of  which  was  received  at  the  local  office  September  12, 1862)  for 
the  benefit  of  said  road  under  the  grant  of  July  1,  1862  (12  Stats.,  489). 
This  grant  was  enlarged  by  act  of  July  2,  1864,  (13  Stats.,  356), 
and  the  land  here  in  question  fell  within  the  limits  of  said  grant  as 
shown  by  the  map  of  definite  location  filed  October  27,  1866.  These 
lands  were  included  in  the  company's  application  for  patent  as  shown 
by  hst  No.  12  of  December  3,  1885. 

Township  plat  was  filed  February  20,  1868.  On  August  6,  1886, 
Clara  Icard  applied  to  make  homestead  entry  for  said  lands  filing  with 
her  application  the  corroborated  affidavit  of  John  Icard  setting  forth 
that  said  lands  were  at  the  dates  of  the  grant,  the  withdrawal  and  the 
filing  of  map  of  definite  location  occupied  by  a  pre-emption  settler  and 
therefore  excepted  from  the  operation  of  said  grant. 

A  hearing  was  ordered  by  your  office  and  had  before  the  local  officers 
who  decided  in  favor  of  the  company.  Upon  examination  in  your  office 
it  was  found  that  no  question  had  been  asked  as  to  the  status  of  the 
land  at  the  date  of  the  withdrawal  September  12, 1862,  and  a  rehearing 
was  ordered.  The  local  officers  decided  against  the  homestead  appli- 
cant because  only  one  witness  was  examined  in  her  behalf.  Your  office 
reversed  this  decision,  found  that  the  testimony  showed  ^^  that  John 
Icard  settled  on  the  land  in  question  in  connection  with  the  NE.  ^  NE. 
^  of  said  section  19  (upon  which  latter  tract  his  house  was  situated)  in 
the  year  1854,  and  enclosed  the  same  with  a  substantial  fence — and 
resided  thereon  continuously  until  after  the  railroad  company's  map  of 
definite  location  had  been  filed  claiming  said  land  under  the  pre-emption 
law,"  that  he  subsequently  abandoned  his  claim  to  this  land  and  filed 
for  other  land  and  held  that  this  residence  and  possession  were  suffi- 
cient to  except  the  laud  from  the  grant  citing  Bamage  t^.  Central  Pacific 
B.  B.  Co.  (5  L.  D.,  274  and  616).  Upon  appeal  to  this  Department  that 
decision  was  affirmed. 

At  the  first  hearing  John  Icard  the  father  of  this  applicant  was  the 
only  witness  examined  and  he  testified  that  during  the  years  1865, 1866 
and  1867,  he  was  living  on  the  NE.  i  of  the  NE.  ^  of  said  section  19, 
his  improvements  thereon  consisting  of  a  house,  barn,  stables,  etc., 
being  of  the  value  of  $2,000 ;  that  he  had  under  fence  about  three 
hundred  acres  of  land  including  the  three  tracts  now  in  controversy,  a 
part  of  each  of  which  tracts  he  cultivated  every  season,  that  up  to  the 
time  the  land  was  surveyed  he  claimed  these  three  tracts  and  the  one 
his  house  was  on,  or  portions  of  them,  as  his  pre-emption  claim ;  that 
when  the  land  was  surveyed  he  took  other  Lands  in  sections  18  and  20, 
instead  of  the  three  tracts  in  controversy  because  it  was  to  his  advan- 
tage to  do  so.  The  records  of  your  office  show  that  on  May  7, 1868, 
John  Icard  filed  pre  emption  declaratory  statement  for  the  NE.  |  of  the 
NE.  i  of  section  19,  the  S.  i  of  the  SE.  i  of  section  18  and  the  N  W.  i  of 
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the  NW.  I  of  section  20,  ia  said  township  and  on  May  2,  1873,  made 
pre-emption  cash  entry  therefor. 

At  the  second  hearing  John  Icard  was  again  the  only  witness  and  he 
testified  that  he  enclosed  the  tracts  with  other  land  in  1859  by  a  board 
and  post  fence,  and  kept  them  so  enclosed  nsing  them  for  grazing  and 
cultivation  until  about  1870;  that  the  fencing  and  clearing  on  these 
three  tracts  cost  him  $600  to  $700;  that  he  intended  to  iuclade  these 
tracts  in  his  pre-emption  filing  but  when  he  went  to  the  local  office  he 
found  that  to  save  his  improvements  he  had  to  leave  these  tracts  out 
and  take  some  land  east  of  his  house  that  he  had  not  intended  to  take ; 
that  the  local  officers  ^'  would  not  let  me  file  it  as  I  laid  it  out.  It  didn't 
butt  in  square  enough  for  them.  It  was  in  too  much  of  a  string  and 
they  filed  me  upon  the  bedrock  of  Randolph  Hill  and  I  couldn't  do  any 
better."  He  further  testified  that  he  was  a  native  born  citizen  of  the 
United  States  and  up  to  the  year  1868  had  not  exercised  either  his  pre- 
emption or  homestead  right  and  was  not  then  the  owner  of  any  land. 

It  is  claimed  on  the  part  of  the  company  that  the  decision  of  the  local 
officers  should  have  been  affirmed  '^  because  one  witness  could  not  prove 
a  pre-emption  right."  This  same  qpiiestion  was  presented  by  this  com- 
pany in  the  case  of  Central  Pacific  R.  R.  Co.  v.  Shepherd  (9  L.  D.,  213), 
and  decided  adversely  to  the  company's  claim.  The  rule  there  laid 
down  is  the  correct  one  and  will  be  followed  here.  It  is  further  claimed 
that  the  facts  established  by  the  evidence  are  not  sufficient  to  except 
the  land  from  the  grant.  This  evidence  shows  that  at  the  respective 
dates  of  the  withdrawal  and  the  filing  of  map  of  definite  location  these 
tracts  were  claimed  and  actually  occupied  by  one  qualified  and  actaallyi 
as  he  swears,  intending  to  take  them  under  the  preemption  law* 

These  facts  certainly  bring  this  case  within  the  rule  laid  down  in  the  case 
of  Central  Pacific  R.  R.  Co.  v.  Rees  (10  L.  D.,  281).  The  fact  that  after 
the  right  of  the  road  attached  and  upon  survey  being  made  the  intended 
pre-emptor  was  compelled,  in  order  to  retain  his  improvements  to 
abandon  his  claim  to  these  tracts  in  controversy  would  not  affect  ttie 
question,  the  condition  of  the  land  at  the  time  of  the  attachment  of  the 
company's  rights  determining  whether  it  passed  under  the  grant. 

For  the  reasons  herein  stated  the  motion  for  review  must  be  and  is 
hereby  denied. 


RAILBOAl)  GRANT— SUIT  TO  VACATE  PATENT. 

United  States  t?.  Central  Pacific  R.  R.  Co. 

Bait  to  vacate  patent  issaed  ander  tho  grant  to  the  Central  Pacific  advised,  where 
the  lands  in  qnestion  were  covered  by  the  settlement  claim  of  a  pre-«mptor  at 
date  of  withdrawal  on  general  route  and  definite  location  of  the  road. 

Secretary  Noble  to  the  Attorney-Oeneralj  April  16, 1890. 

I    Herewith  I  send  a  report'of  the  Commissioner  of  the  General  Land 
Office  and  accompanying  papers,  relating  to  the  S.  i  of  the  KE.  ^  and 
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the  N.  i  of  the  S£.  i  of  Sec.  3,  T.  14  K,  B.  8  E.,  M.  D.  M.,  Sacramento 
land  district,  California. 

The  described  tract  was  within  the  limits  of  the  withdrawal  on  gen- 
eral rente,  made  Angnst  2, 1862,  for  the  Central  Pacific  Bailroad  Com- 
pany, nnder  its  grant  made  by  act  of  July  1,  1862  (12  Stat.,  489),  and 
fell  within  the  limits  of  the  grant  to  said  company,  as  shown  by  the 
map  of  definite  location  of  its  road,  filed  opposite  thereto  March  26, 
1864.  The  plat  of  survey  of  said  township  was  filed  June  10, 1870,  and 
a  patent  for  the  described  tract  was  issued  to  the  railroad  company 
June  23, 1883. 

The  afiSdavit  of  John  Bagsdale,  corroborated  by  Nahum  £ame8  and 
6.  W.  Cunningham,  states  that  the  tract  was  settled  upon  as  far  back 
as  1865  by  Bowen  and  Tray  lor,  citizens  of  the  United  States,  who  con- 
tinuously occupied  the  same  from  1859  to  1866  <^  as  bona  fide  settlers 
intending  to  obtain  title  from  the  United  States."  It  is  stated  that 
Bowen  and  Traylor  sold  their  possessory  right  to  said  Bagsdale ;  and 
Peter  Trounson  claims  to  have  settled  upon  the  tract  in  1883,  and 
shortly  thereafter  made  application  to  enter  the  same  under  the  home- 
stead law,  which  application  was  refused.  He  claims  to  have  valuable 
improvements  on  the  land,  and  to  have  resided  thereon  ever  since. 

On  these  statements  the  Commissioner  of  the  General  Land  Office 
recommends  that  you  be  requested  to  instruct  the  proper  United  States 
district  attorney  for  California  to  investigate  the  facts,  and,  if  the  same 
warrant,  to  bring  suit  in  behalf  of  the  United  States  to  secure  the  vaca- 
tion of  said  patent. 

By  section  three  of  the  act  of  July  1, 1862,  supra^  a  present  grant 
was  made  to  said  company,  of  five  odd  numbered  sections,  per  mile,  on 
each  side  of  its  road,  not  sold,  reserved,  or  otherwise  disposed  of,  and 
<<  to  which  a  pre-emption  or  homestead  claim  may  not  have  attached, 
at  the  time  the  line  of  said  road  is  definitely  fixed." 

By  section  four  of  the  act  of  July  2, 1864  (13  Stat.,  356),  said  grant 
was  enlarged  to  ten  sections  per  mile  on  each  side  of  the  road ;  and  it 
was  declared  that  ^^Any  lands  granted  by  this  act  or  the  act  to  which 
this  is  an  amendment  shall  not  defeat  or  impair  any  pre-emption,  home- 
stead, swamp  land,  or  other  lawful  claim." 

If  the  matters  stated  in  the  accompanying  affidavits  be  true,  it  would 
seem  that  the  settlement  upon  the  tract  in  question  before  and  at  the 
time  of  the  withdrawal  on  general  route,  continued  until  after  the  defi- 
nite location  of  the  road,  was  sufficient  to  place  the  land  within  the  ex- 
ception to  the  grant,  and  consequently  it  was  erroneously  patented  to 
the  company.  I  therefore  approve  of  the  recommendation  of  the  Com- 
missioner of  the  General  Land  Office  and  request  that,  if  you  concur  in 
these  views,  you  will  cause  such  action  to  be  taken  in  the  matter  as 
may  seem  to  you  to  be  proper. 
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PREEMPTION  ENTRY— FINAL  PROOF. 

MiLTON  Jones. 

That  the  improvemeDts  placed  on  the  land  by  the  pre-emptor  are  limited  in  extent 
and  valne  does  not  warrant  the  rejection  of  his  final  proof,  if  his  good  faith  is 
otherwise  apparent. 

A  misdescription  of  the  land  in  the  published  notice  of  intention  to  submit  proof 
calls  for  a  republication  of  the  notice. 

First  Assistant  Secretary  Chandler  to  tlie  Commissioner  of  the  General 

Land  Office^  April  16,  1890. 

Ou  March  12, 1885,  Miltou  Jones  made  pre-emption  cash  entry  based 
upon  declaratory  statement  tiled  June  13,  1884,  alleging  settlement 
the  16th  of  the  same  month  upon  the  N W.  ^  Sec.  ;L5,  T.  116  K,  B.  72 
W.,  Huron,  Dakota. 

On  November  2, 1887,  your  office  finding  the  improvements  shown 
by  the  claimant's  pre-emption  proof  to  be  ^Mnsufficienf  to  show  his 
good  faith  rejected  said  proof  and  required  him  within  ninety  days  '^  to 
re-advertise  and  make  new  proof." 

From  this  action  the  claimant  has  appealed  to  the  Department. 

The  said  proof  made  December  20, 1884,  before  the  judge  and  ex  officio 
clerk  of  the  probate  court  for  Hyde  county,  shows  that  the  claimant,  a 
single  man  27  years  of  age,  made  settlement  on  the  land  June  16,  1884, 
by  building  a  house;  that  his  residence  thereon,  established  the  follow- 
ing day,  was  continuous  and  that  his  improvements  valued  at  $100, 
comprised  a  frame  house  eight  1)y  twelve  feet  with  board  roof  and  floor 
and  five  acres  of  breaking  from  which  he  had  removed  the  rock. 

Although  his  improvements  appear  to  have  been  somewhat  meager 
the  proof  shows  that  the  claimant  for  a  period  of  six  months  resided  on 
the  land  continuously. 

As  the  record  does  not  impeach  the  claimant's  good  faith  the  said 
proof  which  makes  out  Sk  prima  fa&ie  case  of  compliance  with  the  law 
should,  in  my  opinion,  be  accepted  if  the  same  was  in  other  respects 
regular. 

It  appears,  however,  that  in  the  claimant's  published  notice  of  inten- 
tion to  make  said  proof  the  tract  in  question  was  erroneously  described 
as  the  IS'W.  J  of  "section  5,"  in  the  said  town  and  range.  It  will,  there- 
fore, be  necessary  for  the  claimant  within  a  reasonable  time  to  repub- 
lish for  the  prescribed  period,  his  notice  of  Intention  to  make  proof  in 
support  of  his  claim.    John  0.  Weber  (9  L.  D.,  434). 

If  no  adverse  claim  shall  have  been  filed  on  or  before  the  time  desig- 
nated in  such  republication  for  so  making  proof,  the  proof  heretofore 
submitted  will  be  accepted.  Should  claimant  fail  to  make  the  republica- 
tion thus  required  the  entry  in  question  will  stand  canceled. 

The  decision  appealed  from  is  modified  accordingly. 
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HOMESTEAD  ENTRY— FEE  AND  COMMISSIONS. 

Sabah  J.  Tate 

On  the  allowance  of  a  second  homestead  entry  the  applicant  is  not  entitled  to  credit 
for  tbe  fee  and  oommissions  paid  on  the  first,  but  repayment  thereof  may  be  al- 
lowed on  dne  application. 

First  Assistant  Secretary  Chandler  to  the  Commissioner^  of  the  General 

Land  Office,  April  16, 1890. 

On  September  27, 1887,  Sarah  J.  Tate,  made  homestead  entry  l^o. 
15,654,  for  the  NE.  i  Sec.  12,  T.  23,  B.  42,  Garden  City,  land  district, 
Kansas. 

January  18, 1888,  she  presented  at  the  local  office  a  relinqaisbment 
of  her  said  entry,  and  at  the  same  time  made  application  to  make  home- 
stead entry  for  the  N.  i  NB.  i  and  N.  i  NW.  J  Sec.  8,  T.  22  S.,  R.  42 
W.,  in  said  land  district.  Claimant's  relinquishment  and  application 
were  accompanied  by  her  own  corroborated  affidavit  in  which  she  al- 
leged <^  that  after  making  said  entry  she  returned  to  Windsor,  Henry 
Co.,  Mo.,  for  the  purpose  of  adjusting  her  aifairs  at  that  place,  and 
with  the  bona  fide  intention  of  returning  to  the  land,  covered  by  her 
entry,  or  rather  to  the  land  she  had  selected  as  a  homestead,  suppos- 
ing, and  in  fact  having  been  told  by  parties  that  the  correct  numbers, 
as  shown  by  the  official  survey,  was  the  land  covered  by  her  entry ; 
that  while  in  Missouri,  she  learned  for  the  first  time  that  the  land  desig- 
nated in  her  receipt  was  not  the  land  she  had  selected,  and  that  one 
George  W.  Dixon,  was  a  bona  fide  settler  on  the  NE.  J  of  Sec.  12,  in  T. 
23  S.,  R.  42  W.,  under  his  pre-emption  D.  S.  6375  filed  May  10,  1886, 
and  further  that  the  land  she  desired  and  intended  to  enter  •  •  • 
was  also  covered  by  the  homestead  entry  No.  12,457  of  Michael  Finity 
guardian  of  Milo  and  Yirgitea  Yoder,  minor  orphan  children  of  Noah 
Webster  Yoder,  deceased,  made  November  29, 1886 ; "  that  she  acted 
in  good  faith  in  making  said  entry  and  as  soon  as  she  discovered  the 
complications  before  her,  took  immediate  steps  to  obtain  relief  in  the 
premises. 

The  local  officers  transmitted  said  relinquishment  and  application  to 
your  office  for  decision,  and  on  October  11, 1888  your  office  held  that — 
"  While  more  care  should  have  been  exercised  in  locating  the  entry 
aforesaid,  I  am  satisfied,  however,  of  Mrs.  Tate's  honesty  of  purix»se  and 
good  faith  in  the  matter  and  accordingly  have  this  day  canceled  her 
entry  j'*  and  directed  the  local  officers — "You  will  advise  her  hereof,  and 
she  will  be  allowed  thirty  days  within  which  to  perfect  her  homestead 
entry  for  the  land  covered  by  her  application  herewith  returned  subject 
to  the  u^ial  restrictions  in  such  cases." 

Claimant  appeared  at  the  local  office  January  14, 1889,  and  presented 
her  application  to  make  said  second  entry,  which  application  was  re- 
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jected  by  the  local  officers  '^for  tbe  reason  that  the  fees  and  commissions 
were  not  tendered  nor  paid.'' 

January  17, 1889,  claimant  appealed,  and  on  February  28, 1889,  yoar 
office  affirmed  the  action  of  the  local  office  on  the  ground  that  the  same 
was  in  accordance  with  the  rulings  of  your  office  as  required  by  circa- 
lar  of  December  1, 1883. 

March  14, 1889,  claimant  appealed  to  this  Department  alleging  that 
it  was  error  to  sustain  the  action  of  the  local  office  rejecting  her  appli- 
cation 'j  that  the  fee  had  been  paid  for  a  former  entry,  and  there  is  do 
law  authorizing  the  government  to  exact  two  homestead  entry  fees  &om 
one  person  for  one  and  the  same  entry ;  that  said  entry  was  simply  an 
amendment,  and  the  fees  had  been  tendered,  paid  and  received  by  the 
government,  and  it  was  contrary  to  law  to  collect  them  a  second  time, 
and  would  be  a  hardship  and  an  injury  to  claimant. 

On  December  1,  1883,  Secretary  Teller  issued  instructions  for  the 
guidance  of  your  office  and  the  local  offices,  of  which  the  following  is 
a  part,  viz : 

Gbntlbmkn  :  The  practice  of  aHowing  parties  making  a  homestead  or  timber  cnlt- 
nre  entry  credit  for  the  fee  and  commissions  paid  by  them  on  a  canceled  prior  entry, 
is  discontinued.  The  fee  and  commissions  paid  on  entries  of  the  above  mentioned 
character,  canceled  for  conflict  or  becanse  they  have  been  erroneously  allowed  and 
cannot  be  confirmed,  will  be  repaid  to  the  proper  parties  upon  their  making  applic*- 
tion  therefor,  as  provided  in  the  second  section  of  the  act  of  Congress  approved  Jnne 
16,  1880,  embodied  in  circular  of  instructions  of  August  6,  1880.    (2L.  D.,  660). 

As  claimant's  application  was  not  an  application  to  amend,  but  an 
application  to  make  a  second  entry  after  the  cancellation  upon  the 
record  of  her  former  entry ;  and  as  the  foregoing  circular  of  instruc- 
tions has  not  been  revoked  by  any  order  or  decision  of  this  Depart- 
ment, James  0.  Keen  (8  L.  D.,  239),  and  as  I  find  said  instructions  of 
December  1, 1883,  to  be  in  conformity  with  the  requirements  of  law,  I 
am  of  the  opinion  that  the  decision  of  your  office  affirming  the  action 
of  the  local  office  was  proper,  and  the  same  is  accordingly  affirmed. 


TIMBER  CUXTITRE  CONTEST-PIiANTlNG. 

Burgess  v,  Hogaboom. 

A  timber  cnlture  contest,  based  on  the  alleged  failure  of  the  claimant  to  plant  the 
requisite  acreage  within  the  statutory  period,  must  fail  if  it  appears  that  snch 
failure  was  solely  due  to  the  unusual  inclemency  of  the  weather. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  Aprit  IS,  1890. 

I  have  considered  the  appeal  of  John  A.  Burgess,  from  (jI^  decision 
of  your  office  dated  October  10, 1888,  in  the  case  of  John  A.  Burgess 
V.  Franklin  D.  Hogaboom,  dismissing  the  former's  contest  against  the 
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lattert  timber  culture  entry  for  the  NB,  i  Sec.  2,  T.  130  N.,  R.  47  W., 
Fergus  Falls  land  district,  Minnesota. 

April  23, 1881  Hogaboom  made  a  timber  culture  entry  for  said  tract, 
and  on  May  6, 1884,  Burgess  initiated  a  contest  against  said  entry  al- 
leging that  Hogaboom  <'  has  failed  to  plant  or  cause  to  be  planted  to 
trees,  tree  seeds,  or  cuttings  the  five  acres  required  to  be  planted  dur- 
ing the  third  year  after  making  said  entry." 

Hearing  was  duly  ordered  and  had,  and  on  June  12, 1884,  the  register 
and  receiver  found  in  favor  of  claimant  and  dismissed  the  contest. 
July  13, 1884,  contestant  appealed,  and  on  February  24, 1885,  your  office 
affirmed  the  action  of  the  local  office. 

March  11, 1885,  contestant  appealed,  and  on  July  15, 1885,  this  De- 
partment modified  your  said  office  decision  of  February  21,  1885,  and 
directed  that  the  hearing  be  continued.  After  taking  further  testimony 
in  the  case,  the  successors  of  the  former  local  officers,  on  November  6, 
1886,  found  in  favor  of  contestant. 

December  10, 1886,  claimant  appealed,  and  October  10,  1888,  your 
office  reversed  the  findings  of  the  local  office  and  dismissed  the  contest. 

December  14, 1888,  contestant  again  appealed  to  this  Department, 
alleging  the  following  grounds  of  error,  viz: — 

1.  It  is  contrary  to  law  and  evidence  in  the  case. 

2.  In  holding  that  claimant,  prior  to  April  23,1884,  had  bought  trees 
and  tree  seeds  to  plant  the  second  five  acres. 

3.  In  holding  that  at  the  time  for  planting  the  second  five  acres  an 
unusual  wet  season  set  in  and  made  it  impossible  to  plant  the  said  five 
acres  within  the  time  prescribed  by  law. 

4.  In  holding  that  claimant  has  manifested  good  faith  and  honestly 
endeavored  to  comply  with  the  timber  culture  law. 

5.  In  holding  that  the  failure  by  claimant  to  comply  with  the  law 
upon  said  timber  culture  entry  was  no  fault  of  his,  but  owing  to  un- 
favorable weather  and  unavoidable.  , 

6.  In  not  holding  the  entry  for  cancellation. 

It  is  my  judgment  that  these  positions  are  untenable,  as  I  am  satis- 
fied that  the  preponderance  of  the  evidence  in  this  case  shows  that 
during  the  first  year  after  entry,  claimant  broke  five  acres,  and  during 
the  second  year  the  first  five  acres  were  plowed  and  planted  to  crop 
and  the  second  five  acres  broken,  and  during  the  third  year  and  prior 
to  April  20, 1884,  he  had  about  sixty  acres  broken  and  under  cultiva- 
tion and  five  acres  were  plowed,  harrowed  and  properly  marked  out 
one  way,  ready  to  plant  to  tree  seeds  and  trees.  Between  the  loth  and 
20th  of  April,  1884,  he  had  bought  and  paid  for  eight  thousand  young 
box-elder  trees,  also  a  bushel  and  a  half  of  box-elder  and  ash  tree 
seeds  to  plant  on  his  claim,  all  of  which  he  had  brought  to  the  prem- 
ises, intending  to  have  them  planted  thereon  before  the  expiration  of 
the  third  year.  It  is  shown  by  the  uncontradicted  evidence  adduced 
at  the  hearing,  that  about  the  20th  of  April,  1884,  a  severe  rain  storm 
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set  iu  which  continued  until  April  29th,  thus  preventing  claimant  from 
planting  his  trees  and  tree  seeds  within  the  time  required  by  law. 

I  think  it  clearly  appears  that  the  tract  in  dispute  is  situated  in  a 
low  flat  country,  commonly  known  as  <Hhe  Breckeuridge  Flats,"  which 
has  depi^essions  and  pockets  in  it  which  fill  with  water  whenever  it 
rains  and  on  account  thereof  the  tract  became  so  wet  and  soft  as  to 
make  it  imprudent  to  cultivate  the  same  for  several  days  after  the  rain 
had  ceased.  To  have  done  so  would  have  made  the  land  lumpy  and 
less  friable  than  to  await  the  drainage  thereof.  During  the  first  week 
in  May,  1884,  the  land  having  become  sufficiently  rid  of  surface  water, 
claimant  planted  five  acres  to  trees,  and  tree  seeds,  and  before  the  end 
of  said  month  he  planted  five  additional  acres  to  trees  and  tree  seeds, 
thus  fairly  fulfilling  the  reasonable  requirements  of  the  timber  culture 
law.  At  any  rate,  evincing  no  element  of  bad  faith,  as  the  evidence 
discloses  that  the  only  reason  the  first  five  acres  were  not  planted  be- 
fore the  expiration  of  the  third  year  after  entry,  was  owing  to  the  un- 
usual inclemency  of  the  weather,  a  fortuitous  circumstance  over  which 
the  en  try  man  had  no  control  and  was  unforeseen,  and  as  the  weight  of 
evidence  shows  that  as  soon  as  the  ground  was  in  a  fair  condition  for 
such  purpose,  the  claimant  promptly  complied  with  the  law,  and  as 
there  is  not  any  evidence  of  bad  faith  on  his  part,  I  am  of  the  opinion 
that  the  decision  of  your  office  was  correct,  and  in  harmony  with  the 
decisions  of  this  Department.  See  case  of  Purmort  v.  Zerfing  (9  L.  D., 
180) ;  Lingle  v.  Headen  (10  L.  D.,  163). 

The  timber  culture  act  is  not  run  in  a  cast  iron  mould  and  must  be 
construed  in  the  light  of  reason.  Where  it  is  made  to  appear  from  the 
testimony  and  the  circumstances  surrounding  the  case  that  the  entry- 
man  has  made  reasonable  efforts  to  comply  with  the  letter  as  weU  as 
the  spirit  of  the  act,  he  should  not  be  despoiled  of  his  entry  upon 
purely  technical  grounds  and  for  insuperable  causes  due  to  the  ele- 
ments. Believing  that  the  claimant  in  this  case  has  brought  himself 
within  the  rule  as  herein  stated,  your  said  office  decision  is  affirmed. 


practice- appeal-residencb. 
Henby  St.  George  L.  Hopkins. 

Id  appeals  from  the  General  Land  Office  each  case  shoald  be  separately  transmitted. 

Mere  visits  to  the  land  to  keep  up  the  fiction  of  a  residence  do  not  constitnte  compli- 
ance with  the  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  17,  1890. 

I  have  considered  the  case  of  Henry  St.  George  L.  Hopkins  upon  his 
appeal  from  your  office  decision  of  September  22, 1886,  rejecting  bis 
final  proof  offered  in  support  of  his  application  to  make  pre-emption 
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casfa  entry  for  B.  i  NW.^  and  lots  1  and  2,  Sec.  30,  T.  9  S.,  R.  21  E., 
Stockton,  California,  land  district. 

I  gather  from  t&e  record  that  claimant  filed  his  declaratory  statement 
Jnne  25, 1884,  alleging  settlement  on  the  18th  oC  the  same  month,  and 
that  on  May  27,  1886,  he  presented  his  final  proof. 

There  appears  to  be  no  decision  of  the  local  officers  in  the  record, 
except  the  memorandam  indorsed  on  the  back  of  the  record,  as  follows: 
"  Eejected  June  4,  1866,  V.  35,  409—30  days  for  appeal.    No  appeal." 

Your  letter  of  September  22,  1886,  in  passing  upon  this  case,  shows 
it  to  have  been  considered  by  you  in  connection  with  the  case  of  Wm. 
E.  Hopkins,  which  involves  a  different  tract  of  land  from  the  one  in 
question.  To  thus  unite  separate  appeals  and  different  cases,  tends  to 
confusion  and  is  violative  of  the  departmental  order  of  April  27, 1883, 
in  Griffin  v.  Marsh  and  Doyle  v.  Wilson,  2  L.  D.,  28,  directing  that  in 
appeals  from  your  office  each  case  should  be  separately  transmitted. 
See  also  So>ithern  Minn.  By.  Co.  v.  Oallipean  (3  L.  D.,  166),  and  David- 
son V.  Parkhurst  (id.  445). 

As  the  rule  is  wholesome  and  salutary  in  its  effect  and  a  disregard 
thereof  pernicious  in  its  results,  I  attribute  your  failure  to  observe  the 
same  to  an  inadvertence,  well  knowing  that  upon  your  attention  being 
called  thereto  that  the  practice  of  uniting  two  cases  in  one  decision 
will  be  discontinued.  Considering  the  case  I  find  attached  to  the  affi- 
davits of  the  claimant  and  each  of  his  witnesses,  submitted  for  final 
proof,  the  questions  and  answers  on  cross-examination  by  the  local 
officers.  These  affidavits  show  that  the  entry  man  in  the  fall  of  1884 
built  a  one-story  frame  house,  sixteen  by  twenty  feet,  with  two  rooms,  two 
doors,  two  windows,  and  a  board  floor  on  the  land  and  staid  there  for 
one  day  and  one  night  with  his  family,  consisting  of  himself  and  four 
minor  children,  his  wife  being  dead.  The  house  was  comfortable  and 
was  furnished  with  the  necessary  household  and  kitchen  furniture.  He 
had  dag  out  and  walled  up  a  spring  and  had  broken  and  fenced  about 
six  or  eight  acres,  and  farmed  it  to  crops  for  two  seasons. 

On  cross-examination  claimant  replied  to  questions  as  follows: — 

Q.  How  macb  of  the  time  have  yoa  been  absent  from  this  land  since  you  began  to 
reside  there,  and  for  what  purposes  were  yoa  absent  f 

A.  I  have  been  there  a  day  and  a  night  of  each  month  during  that  time.  My  ab- 
sence was  for  the  purpose  of  practicing  my  profession^  being  a  physician  and  surgeon, 
to  make  a  living  for  my  family  and  to  procure  means  to  improve  my  place.  I  am  a 
poor  man  and  cannot  make  a  living  on  this  land  until  I  can  improve  the  same,  which 
I  have  not  yet  been  able  to  do. 

I  have  also  been  absent  four  times  as  an  expert  witness  on  surgery  in  a  murder 
case The  four  times  aggregated  eighty -six  days. 

Q.  Did  your  family  or  any  portion  of  them  remain  and  live  on  the  land  during  your 
absence  f 

A.  One  of  my  boys  remained  there  a  great  part  of  the  time.  My  children  are  young 
and  could  not  stay  alone  much  of  the  time.  My  youngest  is  a  daughter  only  ten 
yean  old.  My  oldest  daughter  is  at  school.  My  oldest  boy  is  seventeen  years  but 
an  invalid  and  the  other  boy  is  sixteen. 
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This,  in  my  judgment,  is  not  such  a  bona  fide  reaideuce  as  the  law 
requires.  The  entryman  must  have  known,  when  he  made  his  Ming, 
that  he  would  be  compelled  to  reside  in  Fresno  where  he  was  practicing 
his  profession  and  that  he  could  only  make  periodical  visits  to  his  claim. 
It  is  claimed  by  him  in  his  argument  on  this  appeal  that  he  lived  on  the 
laud  one  night  and  two  days  in  each  month  for  two  years.  That  is,  he 
wonld  drive  out  firom  the  town  of  Fresno,  thirty-five  miles  to  his  claim, 
stay  there  over  night  and  return  the  next  day.  Conceding  all  this,  yet 
it  is  held  that  mere  visits  to  the  land  to  keep  up  the  fiction  of  a  resi- 
dence do  not  constitute  a  compliance  with  the  law."  Strawn  v.  Maher 
(4  L.  D.,  236),  West  v.  Owen  (4  L.  D.,  412). 

Following  this  rule,  your  decision  so  far  as  it  afifects  the  claimant's 
proof  is  concerned  is  affirmed. 


homesteab  contest-citizenship. 
Lyman  v.  Elling. 

A  charge  of  illegality  in  a  final  homestead  entry,  in  that  the  entryman  is  not  a  citi- 
zen,  mnst  fail  if  the  defect  is  cured  prior  to  notice  of  contest,  and  snch  action  is 
not  induced  hy  the  initiation  of  said  contest. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  17, 1890. 

The  qnestion  presented  by  the  appeal  in  thiscase  is  whether  an  alien, 
who  had  declared  his  intention  to  become  a  citizen  at  the  date  of  his  en- 
try, bnt  who  made  final  proof  and  received  certificate  before  taking  oat 
his  final  natnralization  papers,  can  care  the  defect  by  becoming  nat  a- 
realized  afterwards,  so  as  to  defeat  a  contest  alleging  that  the  entryman 
is  not  a  citizen,  commenced  prior  to  naturalization. 

Wilhelm  Elling  having  declared  his  intention  to  become  a  citizen  of 
the  United  States,  made  homestead  entry  of  the  N.  i  NE.  ^  Sec.  34  T.  98, 
B.  41,  Des  Moines,  Iowa,  Augast  30, 1871.  On  Augnst  21,  1877,  be 
made  final  proof  and  received  final  certificate.  On  Jane  22,  1886, 
Albert  H.  Lyman  filed  contest  against  said  entry  charging  that  ^^  the 
said  Wilhelm  Elling  is  not  a  citizen  of  the  United  States,  and  has  not 
declared  his  intention  to  become  a  citizen  ;  that  his  homestead  entry 
"So,  5319  was  illegal  and  fraudulent  at  its  inception  and  his  final  proof 
per  final  certificate  No.  4290  Sioux  City  series,  was  also  illegal  and 
fraudulent."  On  Jane  23, 1886,  Elling  was  admitted  as  a  citizen  of  the 
United  States  by  the  district  court  of  Woodbury  county,  Iowa,  and 
naturalization  certificate  was  issued  of  that  date.  Upon  a  hearing  be- 
fore the  local  officers  they  held  his  entry  should  be  canceled  for  want  of 
citizenship ;  but  upon  appeal  you  reversed  this  ruling,  holding  that  the  nat- 
uralization after  contest  has  been  commenced  "  cures  the  defect  in  his 
final  proof  in  so  far  as  it  was  objectionable  for  want  of  record  evidence 
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of  his  admission  to  citizenship,"  and  that  ^^  there  is  no  right  in  con- 
testant to  reqaire  the  United  States  to  withhold  from  this  entryman  a 
privilege,  which  would  in  the  absence  of  a  contest  be  accorded  him  in 
equitable  consideration  and  fair  dealing.'' 

I  think  it  may  be  assumed  that  the  failure  of  the  entryman  to  attain 
citizenship  before  offering  tinal  proof,  was  not  from  any  design  to  per- 
I>etrate  a  fraud  upon  the  government,  but  rather  from  ignorance  of  the 
requirements  of  the  law  in  this  particular,  and  further  that  if  there  is 
no  adverse  claim  he  may  be  permitted  to  make  new  proof  and  to  have 
the  entry  submitted  to  the  Board  of  Equitable  Adjudication  under 
Bule  24  (General  Circular  p.  122). 

The  homestead  law  authorizes  entries  of  public  lands  by  a  person  who 
has  filed  his  declaration  to  become  a  citizen  of  the  United  States,  but 
Sec.  2291  Revised  Statutes,  provides  that— 

No  certificate,  however,  shall  be  fiven,  or  patent  issned  therefor,  until  the  ex- 
piration of  five  years  from  date  of  such  entry ;  and  if  at  the  expiration  of  such  time, 
or  at  any  time  within  two  years  thereafter,  the  person  making  such  entry;  or  if  he  be 
dead,  his  widow ;  or  in  case  of  her  death,  his  heirs  or  devisee ;  or  in  case  of  a  widow 
making  such  entry,  her  heirs  or  devisee,  in  case  of  her  death,  proves  by  two  credible 
witnesses  that  he,  she,  or  they  have  resided  upon  or  cultivated  the  same  for  the  term 
of  five  years  immediately  succeeding  the  time  of  filing  the  affidavit,  and  makes  affi- 
davit that  no  part  of  such  land  has  been  alienated,  except  as  provided  in  section 
twenty-two  hundred  and  eighty-eight,  and  that  he,  she  or  they,  will  bear  true  alleg- 
iance to  the  government  of  the  United  States;  then,  in  such  case,  he,  she,  or  they, 
if  at  that  time  citizens  of  the  United  States,  s  hall  be  entitled  to  a  patent,  as  in  other 
cases  provided  by  law. 

The  regulations  issued  by  the  Laud  Department  for  the  enforcement 
of  the  law  requires  that  at  the  date  of  offering  final  proof,  the  entry- 
man  shall  be  required  to  make  a  final  afiSdavit  in  which  among  other 
things  he  swears  that  he  is  a  ^<  citizen  of  the  United  States."  This  affi- 
davit is  a  part  of  the  final  proof,  and  unless  the  entryman  has  the  quali- 
fications and  has  performed  the  acts  and  fulfilled  all  the  conditions 
required  by  said  affidavit,  he  is  not  qualified  to  make  final  proof  upon 
his  entry.  But  if  his  final  proof  has  been  made  and  final  certificate 
issued  thereon,  it  is  not  absolutely  void  because  the  disability  of  alienage 
may  be  removed  by  subsequently  attaining  citizenship. 

In  the  case  of  Jacob  H.  Edens  (7  L.  D.,  229)  the  Secretary  said— 

Without  deciding  whether  proof  made  by  an  alien  will  be  accepted,  there  is  no 
doubt  under  the  rulings  in  the  cases  of  Ole  O.  Krogstad  (4  L.  D.,  564),  Mann  r.  Hnk 
(3  L.  D.,  452)  and  Kelly  v,  Quast  (2  L.  D.,  627),  that  the  defect  of  alienage  was  cured 
when  the  claimant  became  a  citizen  in  March,  1886,  and  in  the  abnence  of  any  adverse 
claim,  his  right  to  the  land  relates  back  to  the  date  of  his  settlement,  notwithstand- 
ing the  fact  that  he  was  an  alien  when  it  was  made. 

In  the  case  cited  new  proof  was  required  for  the  reason  that  the  final 
proof  was  not  satisfactory ;  but  if  the  proof  is  satisfactory  in  all  re- 
spects save  that  it  was  at  a  time  when  the  entryman  was  disqualified 
firom  making  proof,  it  would  be  validated  by  subsequent  qualific^ion, 
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because  if  tbe  right  of  the  entryman  relates  back  to  the  date  of  entry, 
in  the  absence  of  an  adverse  claim  it  cures  all  defects  or  irregularities 
intervening. 

At  the  date  of  his  entry,  Elling  was  a  qualified  homesteader  by  hav- 
ing declared  his  intention  to  become  a  citizen,  and  no  other  qualification 
was  required  of  him  during  the  period  of  residence  and  cultivation  re- 
quired by  law  to  entitle  him  to  the  land*  While  the  final  certificate 
was  improperly  issued,  yet,  as  stated  by  the  supreme  court  in  Oster- 
man  v.  Baldwin  (6  Wall.,  122),  <<his  present  status  is  that  of  a  person 
naturalized,  and  that  naturalization  has  a  retroactive  effect,  so  as  to  be 
deemed  a  waiver  of  all  liability  to  forfeiture,  and  a  confirmation  of  bis 
former  title.'' 

The  contestant  is  not  a  ^<  claimant  or  pre-emptor"  and  the  only 
ground  upon  which  it  can  be  urged  that  his  contest  is  an  adverse  claim, 
is  by  reason  of  the  fact  that  if  he  can  successfully  contest  the  entry,  he 
would  be  entitled  to  the  preference  right  of  entry  of  the  tract  under  the 
act  of  May  14,  1880. 

The  contest  against  the  entry  was  filed  June  22,  and  on  the  day  fol- 
lowing Elling  received  his  final  naturalization  papers.  The  contest 
affidavit  was  not  served  until  August  21, 1886,  and  at  that  date  Elling 
had  become  qualified  to  make  final  proof.  It  has  been  held  by  the  De- 
partment that  jurisdiction  is  acquired  by  service  of  notice  and  not  bj 
the  contest  affidavit  (Seitz  v.  Wallace,  6  L.  D.,  299),  and  that  if  the  de- 
fault charged  is  in  good  faith  cured  prior  to  the  service  of  notice,  the 
contest  must  fail.  Stay  ton  v.  Carroll  (7  L.  D.,  198);  St.  John  v.  Kaff 
(8  L.  D.,  652) ;  Hall  v.  Fox  (9  L.  D.,  153).  These  decisions  are  predi- 
cated upon  the  theory  that  the  curing  of  the  default  was  not  induced 
by  the  filing  of  the  affidavit  of  contest. 

In  this  case  the  contest  affidavit  was  filed  in  the  local  office  at  Des 
Moines,  June  22,  and  at  the  same  time  the  contestant  made  application 
to  have  the  testimony  of  witnesses  taken  at  Sibley,  Iowa,  more  than  one 
hundred  and  fifty  miles  from  the  land  office.  When  the  contest  was  re- 
ceived'the  local  officers  forwarded  it  to  the  General  Land  Office,  and  it 
may  be  fairly  presumed  chat  Elling  had  no  notice  of  said  contest  until 
service  was  made  in  Osceola  county,  where  the  land  is  situated  and 
which  adjoins  the  extreme  northwest  county  of  the  State.  As  tbe 
claimant  had  cured  the  default  in  respect  to  citizenship  prior  to  service 
of  notice,  a  contest  upon  that  ground  merely  can  not  be  sustained  and 
should  be  dismissed. 

From  the  record  in  this  case,  I  am  satisfied  that  the  failure  of  the 
claimant  to  attain  citizenship  before  making  final  proof  was  the  result 
of  ignorance  of  the  requirements  of  the  law,  and  not  from  any  design  to 
perpetrate  a  fraud.  In  the  first  place,  there  does  not  appear  to  be  any 
motive  for  such  conduct,  and  from  the  fact  that  he  does  not  speak  the 
English  language,  it  does  not  follow  that  he  was  informed  that  citizen- 
ship was  required  before  making  proof,  even  if  it  be  true  that  he  was 
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told  in  Euglish  that  he  most  be  a  citizeu  before  making  final  proof. 
Bat  in  his  own  testimony  he  swears  that  nothing  was  said  to  him  aboat 
citizenship. 
Your  decision  is  affirmed. 


PRACTICE -NOTICE  OP  CONTEST. 

ACKERSON  V.  Dean. 

A  notice  of  contest  most  be  served  in  accordance  with  the  departmental  rales  of  prac- 
tice, and  not  nnder  the  civil  procedure  of  the  State. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  April  17, 1890. 

I  have  considered  the  appeal  of  Joseph  Ackerson  from  the  decision 
of  yonr  office  dated  June  28,  1888,  in  the  case  of  said  Ackerson  v.  Eph- 
raim  J.  Dean,  dismissing  Ackerson's  contest  against  Dean's  timber  cul- 
ture entry  for  the  SE.  i  Sec.  27,  T.  108  K,  B.  65  W.,  Mitchell  land  dis- 
tricty  South  Dakota. 

On  October  3,  1885,  Dean'  made  timber  culture  entry  for  said 
described  tract,  and  on  October  4, 1886,  Ackerson  initiated  a  contest 
against  said  entry  alleging  that  ^'E.  J.  Dean,  has  failed  to  break  or 
plow  or  cause  to  be  broken  or  plowed  five  acres  the  first  year  after 
filing  on  said  land,  and  said  failure  exists  up  to  present  date." 

Hearing  was  ordered  and  set  for  November  30, 1886,  before  the  local 
officers,  testimony  of  witnesses  to  be  taken  before  the  clerk  of  the  dis- 
trict court  at  Wessington  Springs  November  22, 1886,  at  ten  o'clock 
A.M. 

At  the  hour  appointed  for  the  taking  of  testimony  contestant  ap- 
peared in  person  and  by  attorney ;  claimant  appeared  and  asked  for  an 
adjournment  of  the  proceedings  until  two  o'clock  P.  M.,  to  enable  him 
to  procure  counsel ;  claimant's  motion  was  allowed,  and  at  two  o'clock 
P.  M.,  the  parties  appeared  in  person  and  by  their  respective  counsel 
claimant  moved  to  dismiss  the  contest  said  motion  was  based  upon  his 
own  affidavit,  which  was  filed  in  the  case  and  marked  exhibit  <'A."  He 
alleges  therein  that  notice  of  said  contest  was  not  served  upon  him  un- 
til November  6, 1886 ;  and  that  before  the  expiration  of  the  first  year 
he  had  a  portion  of  the  first  five  acres  broken,  and  prior  to  the  service 
of  the  notice  of  the  contest  upon  him  he  had  the  whole  of  the  first  five 
acres  broken.  The  clerk  did  not  pass  upon  said  motion  and  contestant 
and  three  other  persons  were  sworn  and  testified  against  said  entry; 
and  six  persons  including  the  claimant  were  sworn  and  testified  in  de- 
fence of  the  entry. 

Un  November  24, 1886,  the  clerk  transmitted  tlie  record  and  testimony 
in  said  case  to  the  local  office,  and  upon  examination  thereof  the  register 
and  receiver  found  that  claimant  was  not  legally  notified  of  the  contest, 
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and  that  as  claimant  on  the  hearing  day,  at  the  first  moment,  moved  to 
dismiss  the  contest  because  of  insufficient  notice;  the  local  office  had 
not  acquired  jurisdiction  in  the  premises.  They  further  found  tliat  the 
testimony  was  unsatisfactory  and  set  aside  the  proceedings,  and  ordered 
that  a  new  notice  of  contest  be  issued  upon  the  affidavit  of  contest  al- 
ready on  file.  The  respective  parties  having  been  notified  and  no  ap- 
peal having  been  taken  from  said  decision,  the  register  on  November 
1, 1887,  issued  a  new  notice  of  contest  authorizing  the  same  clerk  of  the 
district  court  to  act  as  commissioner  in  taking  the  testimony  of  said 
parties  at  his  office  on  December  14,  1887,  papers  in  the  case  to  be  re* 
turned  to  the  local  office  <'  on  or  before  December  24, 1887." 

On  the  day  appointed  for  the  taking  of  testimony,  contestant  ap- 
peared in  person  and  by  attorney  and  offered  proof  of  service  of  the 
notice  of  contest  upon  claimant ;  said  proof  was  written  across  the  back 
of  the  original  notice^  which  was  filed  in  this  case  and  is  as  follows, 
viz: 

Territory  op  Dakota,  County  of  BeadU,s8: 

Arthur  Morrison  being  first  (Inly  sworn  (says)  that  the  within  notice  of  contest 
came  into  my  hand  on  the  11th  day  of  November,  A.  D.,  1887  ;  that  I  mode  dae  ser- 
vice thereof  by  delivering  to  and  leaving  a  true  copy  of  the  within  notice  with  Mary 
J.  Ferry,  a  person  over  fourteen  years  of  age  and  in  the  presence  of  a  member  of  her 
family  over  the  age  of  fourteen  years,  at  the  residence  of  E.  J.  Dean,  the  within 
named  defendant,  in  the  City  of  Huron,  Territory  of  Dakota,  county  of  Beadle,  on 
the  11th  day  of  November,  1887. 

The  contestant  and  two  of  his  former  witnesses  were  sworn  and  tes- 
tified against  the  entry.  The  claimant  did  not  appear  either  in  person 
or  by  attorney,  and  the  Commissioner  having  transmitted  the  record 
and  testimony  to  the  local  office,  the  register  and  receiver  found  in 
favor  of  contestant. 

On  February  10, 1888,  claimant  filed  a  motion  to  dismiss  the  proceed- 
ings for  the  reason  that  due  service  of  the  notice  of  the  hearing  was 
not  served  upon  him )  that  at  the  time  of  the  alleged  service  of  notice, 
and  for  some  time  prior  thereto  he  (claimant)  was  not  residing  or  board- 
ing in  the  Ferry  House  at  Huron,  but  was  residing  on  the  SW.  \  of  Sec 
27,  T.  108,  B.  65,  adjoining  the  tract  in  dispute;  and  that  he  had  no 
knowledge  whatever  of  the  hearing  prior  to  receiving  notice  that  his 
said  timber  culture  entry  had  been  '^  adjudged  forfeited.''  Claimant 
further  alleged,  ^<  that  up  to  the  present  date  he  has  fully  complied  with 
timber  culture  law," 

On  March  19, 1888,  the  local  officers  sustained  claimant's  motion  and 
ordered  that,  ^'All  of  the  proceedings  in  the  foregoing  case  be  set 
aside,  and  that  new  notice  under  the  original  affidavit  of  contest  may 
issue  upon  application  of  the  contestant." 

On  April  9, 1888,  contestant  appealed,  alleging  that  all  a  notice  is 
issued  for  is  that  the  parties  may  appear  and  defend,  which  was  folly 
done  under  the  first  notice  ]  that  the  second  notice  was  served  in  ao- 
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cordance  with  the  provisions  of  Chapter  37  of  the  laws  of  Dakota  of 
1881,  and  the  Code  of  civil  procedure  of  said  Territory,  and  that  as 
the  evidence  showed  that  the  timber  calture  law  had  not  been  complied 
with  in  any  particular,  the  entry  should  h^  canceled  and  contestant 
allowed  his  preference  right  of  entry. 

On  Jane  28, 1888,  your  office  affirmed  the  findings  of  the  local  office; 
and  on  September  11, 1888,  contestant  appealed  to  this  Department 
alleging  the  following  grounds  of  error,  viz: 

Ist.  Id  dismisfling  said  contest. 

2nd.  In  not  allowing  tho  facts  and  circamstances  of  the  first  bearing  to  be  read  and 
considered  in  the  decision  of  said  case. 

3rd.  In  not  holding  said  entry  for  cancellation  upon  the  evidence  produced  by  con- 
testant. 

4th.  In  not  reading  and  passing  on  the  evidence  introduced  at  both  hearings  in 
said  contest. 

It  may  be  the  appearance  made  in  the  first  instance  was  general  and 
would  have  justified  the  local  officers  in  proceeding  to  a  disposition  of 
the  case  on  its  merits.  This,  however,  was  not  done,  but  it  was  di- 
rected that  a  new  notice  issue.  This  decision  not  having  been  appealed 
from,  became  final  and  was  binding  upon  the  contestant.  The  entry- 
man  had  aright  to  rely  on  this  decision,  and  governing  himself  thereby, 
to  await  service  of  a  new  notice  before  taking  further  steps  in  defense 
of  his  entry.  The  question  then  arises  upon  the  service  of  the  second 
notice.  It  is  not  claimed  that  a  copy  of  this  notice  was  delivered  to  the 
entryman  in  person,  but  that  service  thereof  was  made  in  conformity 
with  the  requirements  of  the  code  of  civil  procedure  in  the  Territory  of 
Dakota.  The  rules  governing  the  practice  before  the  land  officers, 
prescribe  the  mode  of  service  of  notice  in  such  cases;  which  is  that 
'^Personal  service  shall  be  made  in  all  cases  when  possible,  if  the  party 
is  a  resident  of  the  State  or  Territory  in  which  the  land  is  situated,  and 
shall  consist  in  the  delivery  of  a  copy  of  the  notice  to  each  person  to  be 
served."  (Rule  9).  The  service  in  this  case  as  set  forth  in  the  return 
thereon  is  not  a  compliance  with  this  rule.  To  this  notice  the  entry- 
man  made  no  appearance  and  denies  any  knowledge  of  the  hearing  had 
thereunder.  Under  these  circumstances  I  must  concur  in  the  decision 
of  your  office  affirming  the  local  office  in  ordering  that  '^  All  of  the  pro- 
ceedings in  the  foregoing  case  be  set  aside  and  that  new  notice  under 
the  original  affidavit  of  contest  may  issue  upon  application  of  the  con- 
testant.'' 

For  the  reasons  herein  stated,  your  said  office  decision  is  hereby 
affirmed. 
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PRACTICE-DBPOSITIONS-CONTINUANCE-BirLE  35  OF  PRACTICIS. 

Chinn  V.  Cage. 

The  local  office  may  issue  a  commission  to  take  depositions,  and  grant  a  continaance 
for  such  purpose,  although  an  order  has  been  made  for  the  submission  of  testi- 
mony before  a  commissioner  under  rale  35  of  practice,  and  such  order  duly  exe- 
cuted. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  17,  1890. 

I  have  before  me  the  case  of  Stanley  S.  Ghinn  v.  Gustavas  A.  W. 
CageoQ  appeal  by  China  from  your  decision  of  August  16, 1888,  affirm- 
ing the  action  of  the  local  officers  and  dismissing  his  contest  against. 
Cage's  timber  culture  entry  for  the  SW.  J,  section  1,  T.  4  K,  B.  59  W., 
6th  P.  M.,  Denver  laud  district,  Colorado. 

From  the  record  it  appears  that  Cage  made  his  entry  December  19, 
1881,  and  that  Chinn  filed  affidavit  of  contest  April  1,  1886,  alleging. 

That  said  Cage  did  not  properly  irrigate  and  cultivate  the  first  five  acres  planted 
to  trees,  but  negligently  allowed  said  trees  to  die.  That  he  did  not  replant  the  same 
as  required  by  law ;  that  ho  did  not  prepare  the  ground  for  planting  the  second  five 
acres  in  the  manner  required  by  law ;  that  he  did  not  properly  plant  said  second  five 
acres  and  did  not  properly  irrigate  and  cultivate  the  trees  plauted  thereon,  but  neg- 
ligently allowed  them  to  die  and  that  in  consequence  of  his  negligence  he  now  has 
but  a  few  trees  growing  upon  the  laud. 

Personal  service  of  notice  of  contest  was  made  upon  Cage  and  the 
hearing  set  for  May  25, 1886.  May  17,  prior  thereto,  was  fixed  as  the 
time  for  taking  the  testimony  before  George  W.  Warner,  notary  public 
at  Fort  Morgan,  Weld  county,  Colorado,  at  which  time  and  place  both 
parties  appeared,  and  the  testimony  was  taken  and  duly  returned  to  the 
local  officers. 

On  <<  the  day  set  for  hearing,"  the  parties  appeared,  and  the  contestee 
made  his  application  for  a  continuance  and  also  to  have  the  depositions 
of  certain  witnesses  taken  which  was  supported  by  an  affidavit  sub- 
stantially complying  with  rule  24,  and  was  accompanied  by  interroga- 
tories  to  be  propounded  to  the  witnesses.  The  application  for  the  ap- 
pointment of  a  commissioner  to  take  the  testimony,  a  copy  of  the  inter- 
rogatories were  served  on  the  contestant. 

The  local  officers  granted  the  postponement,  and  appointed  a  com- 
missioner to  take  the  testimony,  and  fixed  the  hearing  for  a  future  day, 
to  all  of  which  the  contestant  objected  and  excepted. 

On  September  6, 1886,  pursuant  to  said  continuance,  the  case  was 
heard  and  the  local  officers  decided  <Hhat  there  has  been  a  substantial 
compliance  with  the  timber  culture  law,  and  we  therefore  dismiss  the 
contest. " 

From  this  decision  Chinn  appealed  to  your  office  and  your  decision 
of  August  16, 1888,  affirmed  the  ruling  of  the  local  office.  From  your 
judgment  Chinn  appealed  and  the  case  is  before  this  Department  for 
consideration. 
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In  your  decision  yon  hold  that  tbe  local  officers  are  precluded  from 
granting  a  continuance  for  the  purpose  of  taking  further  testimony 
after  they  have  appointed  a  commissioner  under  rule  35,  and  he  has 
closed  the  testimony  taken  by  him.  I  can  not  concur  with  you  in  this 
construction  of  the  rules  of  practice. 

Bnle  23  provides  that  testimony  may  be  taken  by  depositions  in  cer- 
tain cases  and  rule  24  prescribes  the  regulations  to  be  complied  with 
by  the  party  desiring  to  take  depositions.  The  defendant,  Cage,  seems 
to  have  brought  himself  within  the  provisions,  and  to  have  complied 
with  the  requirements  of  these  rules.  The  facts  surrounding  this  appli- 
cation are  very  similar  to  those  in  connection  with  a  like  application  in 
the  case  of  Harper  v.  Bell  (8  L.  D.,  197).  In  the  decision  in  that  case 
after  reciting  the  showing  made  it  is  said  : 

This,  if  In  time,  made  a  case  for  the  granting  of  the  motion  under  rules  23  and  24 ; 
and  i  see  no  sufficient  reason  for  holding  that  the  motion  was  made  too  late.  The 
facts  set  up  would,  under  rule  20,  have  justified  a  postponement  ''on  the  day  of 
trial,'*  in  order  to  take  on  a  subsequent  day  the  testimony  of  witnesses  not  available 
oa  the  Arst  occasion ;  and  the  circumstance  that  in  this  case  such  subsequent  taking 
of  testimony  was  to  be  by  deposition  instead  of  orally  in  the  local  office,  can  hardly 
make  any  difference  as  to  the  time  when  the  motion  must  be  made. 

The  fact  that  the  testimony  was  in  the  first  instance  to  be  taken  be- 
fore some  other  person  instead  of  before  the  local  officers,  does  not  pre- 
vent the  rules  for  taking  depositions  applying  to  this  case,  nor  should 
either  party  because  of  that  fact,  be  deprived  of  the  testimony  of  wit- 
nesses who  are  unable  or  refuse  to  attend  before  the  officer  designated 
under  rule  35  to  take  the  evidence. 

Motions  for  continuance  are  addressed  to  the  sound  discretion  of  the  local  officers, 
subject  to  review  for  the  abuse  of  such  discretion.  Dayton  v.  Dayton  (6  L.  D., 
164-165).    United  States  v.  Conner  ei  al.,  (5  L.  D.,  647). 

The  testimony  so  taken  by  way  of  depositions  was  properly  consid- 
ered by  the  local  officers. 

Now,  passing  upon  the  merits  of  the  case,  the  evidence  shows  that 
the  entryman  broke  twenty  acres  on  the  tract  in  1882  and  that  he 
cultivated  this  in  1883  and  broke  about  eighty  acres  additional  land  on 
the  tract.  Daring  the  year  1884,  he  planted  five  acres  to  trees,  and 
cultivated  the  land  theretofore  subdued.  During  the  year  1885,  he 
planted  over  five  acres  of  trees.  But  it  appears  that  a  part  of  the  land 
selected  for  tree  culture  turned  out  to  be  unfavorable  for  the  growth  of 
timber  and  many  of  the  trees  died  in  1884  and  1885  due  in  part  to  the 
injury  which  they  had  received  from  a  severe  hail  storm. 

In  1886,  before  the  initiation  of  the  contest,  the  entryman  procured 
about  9,000  young  trees  to  replant  on  the  land  where  the  trees  had 
failed  to  grow,  these  were  planted,  but  not  until  after  notice  of  contest 
was  served.  In  my  opinion  the  preponderance  of  the  testimony  does 
not  snstain  the  allegations  of  the  affidavit  of  contest  and  your  decision^ 
with  the  modification  herein  indicated  is  affirmed, 
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CONTEST— SOLDISBS'  AND  SAILORS'  HOMESTEAD. 

Alexander  v.  Ellsbury. 

A  contest,  on  the  groand  of  non-compliance  with  law,  against  a  homestead  entry 
made  for  the  minor  heirs  of  a  deceased  seaman,  must  fail  if  it  appears  that  the 
land  was  cultivated  and  improved  for  five  years  immediately  sncceeding  the  date 
of  entry. 

First  Assistant  Seeretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  19, 1890. 

I  have  considered  the  case  of  Erastus  Alexander  v,  George  H.  Ells- 
bury,  guardian  of  the  minor  heirs  of  Richard  W.  Underwood,  deceased, 
on  appeal  by  the  said  Alexander  from  your  office  decision  of  October 
15,  1888,  dismissing  his  contest  against  the  homestead  entry  of  said 
Ellsbury,  (guardian,)  for  the  NW.  J  Sec.  28,  T.  140  K,  R.  56  W.,  Fargo 
land  district,  North  Dakota. 

On  December  17,  1879,  Ellsbury,  as  guardian  of  the  minor  heirs  of 
Richard  W.  Underwood,  deceased,  who  was  a  seaman,  made  homestead 
entry  under  the  act  of  June  8, 1872,  for  said  tract  of  land.  On  Jane  12, 
1886,  Alexander  filed  affidavit  of  contest,  alleging  ^<  that  the  said  George 
H.  Ellsbury,  guardian  of  said  heirs,  nor  said  heirs,  nor  any  one  in  their 
behalf,  have  cultivated  any  part  or  portion  of  said  tract  for  the  two 
years  next  preceding  the  date  hereof."  Notice  of  said  contest  was  duly 
given,  and  the  case  was  set  for  hearing  August  5, 1886,  at  which  time 
both  parties  appeared,  and  testimony  was  taken  on  part  of  contestant, 
and  the  hearing  was  adjourned  to  September  1, 1886,  at  which  time  the 
contestee  offered  testimony,  and  the  local  officers  decided  that  the  said 
homestead  entry  should  be  canceled.  On  application  for  review,  they 
held  that  there  was  not  an  actual  abandonment,  but  a  failure  to  comply 
with  the  requirements  of  the  homestead  law,  such  as  would  warrant 
the  cancellation  of  the  entry,  and  they  so  "decree.'^ 

From  this  decision  Ellsbury  (guardian)  appealed  to  your  office. 

On  December  17,  1886  Ellsbury  (guardian)  made  application  to  make 
final  proof  under  his  homestead  entry.  This  was  '*  rejected  for  the  rea- 
son that  there  is  a  contest  pending  against  said  entry,  decided  ad- 
versely to  said  claimant."  From  this  decision  Ellsbury  appealed  to 
your  office.  Your  office  decision  of  October  18,  1888  modified  the  de- 
cision of  the  local  officers,  affirmed  their  rejection  of  the  application  to 
make  final  proof,  reversed  their  decision  adjudging  the  entry  forfeited, 
and  dismissed  the  contest.  From  so  much  of  your  decision  as  dismissed 
the  contest,  Alexander  appealed  to  this  Department.  There  was  no 
appeal  from  the  other  branch  of  your  decision. 

The  testimony  in  the  case  shows  that  the  homestead  entry  was  made 
December  17, 1879  ;  that  the  entryman  (guardian)  broke  twenty  acres 
in  1880 ;  in  1881  he  cultivated  the  twenty  acres,  and  broke  twenty  acres 
more ;  in  1882  he  cultivated  thirty  acres  of  the  land,  and  cultivated  the 
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same  namber  of  acres  in  1883  and  1S84.  lu  1885  he  made  a  cou  tract 
with  one  G.  W.  Wing  to  cultivate  the  land,  bat  he  failed  to  do  so;  but 
in  July,  1886,  the  entryman  '^  summer-fallowed  "  twenty-seven  acres, 
to  be  cropped  the  next  year.  The  application  for  homestead  entry  was 
made  for  the  minor  heirs  of  a  deceased  seaman.  The  testimony  shows 
that  the  deceased  father  of  the  wards  of  Ellsbury  enlisted  for  one  year 
in  the  United  States  Navy,  and  served  on  the  ship  '^  Ohio "  a  portion 
of  his  enlistment  (over  six  months),  and  was  discharged  on  account  of 
disability. 

The  evidence  shows  cultivation  and  improvement  of  this  land  for  five 
years  immediately  succeeding  the  date  of  the  entry  and  it  does  not  in 
any  manner  indicate  an  intention  of  abandoning  the  land.  The  allega- 
tions in  the  contest  affidavit  are  not  sustained.  The  decision  dismiss, 
ing  said  contest  is  affirmed. 


PRACTICE— MOTION   FOR    REVIEW-REHEARING. 

Cobby  v.  Fox.    (On  review.) 

That  the  appIicaDt's  attorney  did  not  conduot  the  case  as  skillfully  as  it  might  have 

been  condacted  affords  no  ground  for  review  or  rehearing. 
Newly  discovered  evidence  to  Justify  a  rehearing  must  be  such  as  could  not  have  been, 

by  reasonable  diligence,  discovered  in  time  for  the  trial. 
An  allegation  that  a  witness  for  the  applicant  was  prevented  by  intimidatiou  from 

testifying  fnUy  as  to  the  facts  will  not  warrant  review  unless  it  is  made  to  ap- 

I)ear  that  the  decision  was  affected  by  the  testimony  of  said  witness. 

Secretary  Noble  to  the  Commissioner  of  the  Qeiieral  Land  Offloe^  April  19, 

1890. 

Thomas  H.  Cobby  has  filed  a  motion  for  review  and  reconsideration 
of  departmental  decision  of  October  22, 1889  (9  L.  D.,  501),  in  the  case 
of  saiddobby  v.  Leland  W.  Pox,  involving  their  conflicting  pre-emp- 
tion claims  to  the  SE.  i  of  Sec.  2,  T.  12  S.,  B.  19  £.,  Stockton  land  dis- 
trict, California. 

The  application  alleges  no  specific  error  in  the  decision  sought  to  be 
reviewed  (Rnle88);  on  the  contrary,  it  assumes  that  the  decision  of 
the  Department  was  correct,  in  view  of  the  facts  placed  before  it 

The  first  ground  upon  which  a  review  is  asked  is  that,  if  an  oppor- 
tunity is  afforded  for  a  review  before  the  Department  or  a  rehearing 
before  the  local  office,  the  applicant  can  produce  '^  Evidence  in  his 
favor  relative  to  his  residence  on  the  land  that  was  not  brought  out 
when  said  case  was  tried  in  the  local  office,  showing  a  prior  residence 
to  Fox." 

In  support  of  this  he  attaches  the  affidavit  of  one  of  the  witnesses  at 
the  hearing,  Seth  B.  Boot,  who  alleges :  <<  That  a  part  of  his  testimony 
was  withheld  or  not  given,  as  the  proper  questions  were  not  asked  him 
by  the  then  attorney  for  Thomas  H.  Cobby.'' 
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Tbe  affidavit  of  Nellie  F.  Cook,  another  of  the  witnessea,  contains  a 
statement  to  the  same  effect. 

The  allegation  that  applicant's  attorney  did  not  conduct  the  case  as 
skillfully  as  it  might  have  been  conducted  affords  no  ground  for  a  review. 
Myer's  Fed.  Dec,  Vol.  2G,  2452,  2516,  2521). 

(2.)  Newly  discovered  evidence  relative  to  tbe  residence  of  Leland  Fox  at  the  time 
he  claims  settlement  on  tbe  land  in  contest. 

The  "  newly  discovered  evidence"  referred  to  appears  from  the  affi- 
davits accompanying  the  application  to  be  that  of  Seth  B.  Boot  and 
Nellie  F.  Cook  (supra),  both  of  whom  were  witnesses  at  one  (if  not  both) 
of  the  hearings  already  had.  It  would  req,nire  a  very  strong  showing 
to  explain  why  the  evidence  of  these  witnesses  could  not  by  reasonable 
diligence  have  been  procured  at  the  time  they  were  on  tbe  witness 
stand;  and  no  reason  whatever  is  given.  ''It  is  not  enough  for  the 
applicant  to  state  that  he  did  not  know  of  the  testimony  in  time  to  pro- 
dace  it  for  the  trial ;  it  must  appear  that  he  could  not  have  ascertained 
it  by  reasonable  diligence''  (Weldon  v.  McLean,  6  L.  D.,  10;  Kelly  r. 
Moran,  9  L.  D.,  583).  In  any  event,  it  bears  upon  a  subject  which  was 
very  fully  gone  into  at  the  hearing  heretofore  had,  and  carefully  con- 
sidered in  the  departmental  decision  hitherto  rendered ;  being  of  the 
same  kind,  to  the  same  point,  and  by  the  same  witnesses,  it  is  merely 
cumulative,  and  not  of  a  character  to  justify  a  rehearing  or  reconsidera- 
tion (Kelly  V,  Moran,  supra). 

(3.)  Evidence  that  one  Setb  B.  Root,  an  important  witness  foryonr  petitioner,  was 
intimidated  by  one  William  A.  Howard,  a  brother-in-law  of  tbe  said  Leland  W.  Fox — 
a  fact  unknown  to  your  petitioner  until  lately. 

The  affidavit  of  Seth  B.  Root  relative  to  this  matter  is  that  he — 

Desires  that  he  be  permitted  to  testify  again  in  said  cause,  if  a  rehearing  be  granted, 
and  that  he  may  then  show  that  threats  were  made  against  deponent  by  William  A. 
Howard  to  do  his  property  injury. 

This  showing  comes  very  far  short  of  being  sufficient  to  justify  a 
rehearing.  The  affidavit  does  not  allege  that  the  threats  to  injure  the 
property  of  the  witness  were  made  for  the  purpose  of  compeUing  him 
to  testify  falsely  or  to  suppress  the  truth  at  the  hearing;  nor  that  be- 
cause of  such  threats  he  did  testify  falsely  or  suppress  the  truth.  The 
only  testimony  which  he  anywhere  intimates  was  suppressed  was  that 
which  was  not  elicited  because  of  the  failure  of  Cobby's  attorney  to  ask 
him  the  proper  questions.  Even  if  it  were  made  to  appear  that,  because 
of  threats,  the  witness  failed  to  testify  to  the  truth,  it  would  still  be 
necessary  to  make  it  appear  tjiat  the  testimony  of  this  witness  was  of 
such  vital  importance  that  the  departmental  decision  heretofore  ren- 
dered was  affected  thereby,  before  a  state  of  facts  would  be  shown  justi- 
fying a  review  of  said  decision. 

(4)  Newly  discovered  evidence  that  the  said  Leland  W.  Fox  is  and  was  the  owner 
or  claimant  to  three  hundred  and  twenty  acres  of  laud,  and  left  land  of  his  own  to 
settle  on  the  land  in  contest. 
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If  it  were  clearly  shown  that  Fox  was  owner  of  three  hundred  and 
twenty  acres,  or  that  he  removed  from  land  of  his  own,  when  he  settled 
upon  the  land  in  controversy,  such  fact  would  at  least  invalidate  his 
claim  under  the  pre-emption  law.  But  nothing  is  presented  to  make 
out  even  a  prima  facie  case  justifying  examination  into  this  question. 
The  applicant  merely  says: 

If  a  rehearing  is  granted  he  expects  to  be  able  to  prove that  said  Fox  is 

the  owner  of  three  hundred  and  twenty  acres  of  State  land  to  which  he  acquired  title 
since  he  claims  entry  and  residence  on  the  above  described  land;  and  that  to  acquire 
such  title  said  Fox  is  required  by  the  laws  of  the  State  of  California  to  prove  residence 
and  occupation  of  said  laud  so  purchased  from  the  State  of  California. 

This  is  not  such  an  allegation  or  showing  as  would  justify  an  allow- 
ance of  the  motion. 

No  sufficient  reason  appearing  for  disturbing  said  departmental  de- 
cision of  October  22, 1889,  the  application  for  review  is  denied. 


PRE-EMPTION— ADJOINING  FARM  HOMESTEAD. 

Thatcher  v.  Bernhabd. 

An  intervening  adjoining  farm  entry  constitutes  an  adverse  settlement  claim  that 
will  defeat  the  pre-emptive  right  of  a  settlor  who  fails  to  file  his  declaratory 
statement  within  the  statutory  period. 

Secretary  Noble  to  the  CommisHioner  of  the  General  Land  Office,  April  19, 

1800. 

This  is  a  motion  by  Jefferson  T.  Thatcher  for  a  review  of  the  depart- 
mental decision  of  September  17, 1888,  in  the  case  of  said  Thatcher 
against  Benj.  Bernhard,  involving  the  latter's  adjoining  farm  homestead 
entry  for  the  SW.  J  of  SW.  i,  Sec.  15,  T.  12  K,  R.  8  B.,  Mt.  Diablo 
Meridian,  California. 

Bemhard,  it  appears,  has  resided  since  1868  on  the  NW.  J  of  SW.  J 
of  said  Sec.  15,  and  near  the  south  line  of  said  quarter  quarter  sec- 
tion. In  June  and  December,  1870,  he  purchased  from  different  par- 
ties "  possessory  rights  ^  to  a  ten  acre  tract  and  a  thirty  acre  tract,  lying 
east  of  a  county  road,  which  runs  north  and  south  from  the  forty  acre 
tract  involved  herein  and  near  its  eastern  boundary,  leaving  a  narrow 
strip  of  3.20  acres  of  said  tract  east  of  said  road.  The  tracts  covered 
by  said  purchase  embraced  said  3.20  acres  of  the  land  in  dispute,  and, 
in  1871,  Bernhard  enclosed  a  field  of  12.41  acres  of  the  tracts  covered 
by  his  purchase  east  of  and  contiguous  to  said  road  and  embracing  said 
3.20  acres,  and  has  ever  since  held  and  cultivated  the  land  so  enclosed. 
In  1875  he  built  a  brush  fence  around  ten  or  twelve  acres  of  the  forty 
acre  tract  in  controversy,  west  of  and  adjoining  said  road,  clearing  the 
brush  from  the  land  for  that  purpose.  As  to  this  ten  or  twelve  acres 
so  enclosed,  Bemhard  does  not  appear  to  have  since  done  anything  or 
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exercised  any  acts  of  ownership  thereon,  though  he  states  that  he  has 
claimed  the  forty  acre  tract  in  dispute  since  enclosing  said  land.  The 
only  acts  of  Bernhard,  upon  whi(;h  he  could  base  a  settlement  claim  to 
the  laud  involved  herein,  (unless  residence  on  adjoining  land  since  1868 
be  such)  are  his  enclosing,  in  1871,  with  the  tract  fenced  in  by  him  east 
of  the  county  road,  the  3.20  acres  of  said  land  east  of  said  road  and  bis 
subsequent  holding  and  cultivation  thereof,  and  his  partial  clearing  and 
enclosing  with  a  brush  fence  said  ten  or  twelve  acres  west  of  said  road, 
in  1875. 

Section  fifteen,  in  which  the  forty  acre  tract  in  controversy  is  located, 
is  within  the  granted  limits  of  the  Central  Pacific  Railroad  Compaq^, 
the  line  of  whose  road  crosses  said  tract.  In  July,  1877,  Thatcher  settled 
upon  that  portion  of  said  tract  west  of  the  county  road,  supposing  (as 
he  states)  that  it  was  vacant  railroad  land.  He  at  first  attempted  to 
hold  it  as  against  the  railroad  company  by  locating  a  mineral  claim 
thereon ;  subsequent!}',  however,  he  recognized  the  company's  claim  by 
renting  a  portion  of  the  land  from  the  company,  and,  June  24, 1884,  be 
purchased  from  the  company,  for  $120  (receiving  a  quit-claim  deed 
therefor),  14.05  acres  of  said  tract,  being  that  part  of  it  on  which  his 
improvements  were  located.  Since  his  settlement  in  1877,  Thatcher, 
with  his  family,  ha^  continuously  resided  on  the  tract  in  dispute,  and 
has  cultivated  a  small  part  of  it  and  improved  it  extensively — his  im- 
provements being  valued  at  from  $1,000  to  $1,400,  and  consisting  of  a 
dwelling,  barn,  garden,  vineyard,  alfalfa  patch,  small  grain  field,  fenc- 
ing, and  a  well. 

It  is  claimed  on  the  part  of  Thatcher  that  Bemhard,  since  Thatcher's 
settlement  in  1877,  has  only  claimed  the  3.20  iicres  of  the  tract  east  of 
the  county  road,  which  he  had  enclosed  with  other  land  in  1871  and 
had  since  held  and  cultivated  and  which  was  part  of  one  of  the  tracts 
the  possessory  interest  in  which  he  had  bought  in  1870,  and  that  he 
had  never  since  Thatcher's  said  settlement  thereon  asserted  any  claim 
to  the  land  west  of  said  road,  but  had  acquiesced  in  Thatcher's  claim 
thereto.  Bernhard  testifies  that  he  had  throughout  claimed  the  whole 
of  the  tract,  and  several  of  his  witnesses  state  that  his  claim  thereto 
was  generally  known  in  the  community. 

The  matter  stood  as  indicated  by  the  facts  hereinbefore  recited  nntil 
May  28, 1883,  when  Bernhard  applied  to  file  a  pre-emption  declararory 
statement  for  the  land  involved  (the  8W.  J  of  S W.  J)  and  also  the  N. 
i  of  S W.^  of  said  Sec.  15.  He  accompanied  his  application  with  affida- 
vits, setting  forth  that  the  land  was  settled  upon  and  improved  at  the 
date  of  the  railroad  grant,  and  on  a  hearing  ordered  on  said  application 
and  had  July  21,  1883,  the  local  officers  decided  in  favor  of  Bemhard. 
From  said  decision  the  railroad  company  did  not  appeal,  but,  prior  to 
said  decision  (June  23, 1883),  patent  had  been  inadvertently  issued  to 
the  company  for  said  N.  i  of  SW.^,  while  Bernhard's  application  was 
pending,  but  your  office  held  that  Bernhard  might  be  permitted  to  file 
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on  the  SW.  J  of  SW.  J,  the  tract  in  controversy.  February  1, 1884,  he 
made  homestead  entry  of  said  tract,  and  this  entry  was  on  his  applica- 
tion, April  28,  1884,  changed  to  an  adjoining  farm  homestead  entry. 
On  applying  to  make  the  latter  entry,  he  made  affidavit  that  he  owned 
and  resided  upon  an  original  farm  of  42.40  acres  (purchased  by  him  in 
January,  1884,  from  the  Central  Pacific  Bailroad  Company),  the  same 
being  a  part  of  the  N.  ^  of  S  W.  J  of  said  Sec.  15  and  contiguous  to  the 
tract  applied  for^  and  that  he  had  settled  upon  said  original  farm  in 
1868,  and  had  since  continuously  resided  there  with  his  family  and 
erected  improvements  thereon  of  the  value  of  over  $30,000. 

June  24, 1884,  nearly  two  months  after  Bernhard's  adjoining  farm 
homestead  entry  had  been  made,  Thatcher  purchased  (as  before  stated) 
a  part  of  the  tract  in  controversy,  upon  which  his  improvements  were 
located,  from  the  railroad  company,  and,  June3,*1885,  over  a  year  after 
Bernhard's  said  entry,  Thatcher  applied  to  make  a  pre-emption  filing  on 
the  land.  This  application  was  denied  by  the  local  officers,  and,  Thatcher 
having  appealed,  your  office  ordered  a  hearing,  which  was  had  January 
5,  and  6, 1886,  and  the  facts  hereinbefore  recited  were  developed  by  the 
testimony  taken  at  said  hearing.  The  local  officers  decided  in  favor  of 
Thatcher.  Your  office,  January  10, 1887,  reversed  the  decision  of  the 
local  officers,  and,  on  appeal  by  Thatcher,  this  Department,  by  the  de- 
cision of  September  17, 1888  (now  sought  to  be  reviewed),  concurred  in 
your  office  decision,  by  which  the  entry  of  Bern  hard  was  allowed  to 
stand  and  the  application  of  Thatcher  rejected. 

In  the  motion  for  review  and  argument  thereon,  it  is  claimed  by 
Thatcher,  in  substance,  that  (1)  the  evidence  did  not  authorize  the  find- 
ing by  this  Department,  to  the  e£fect  that  Bernhard  had  established 
settlement  prior  to  Thatcher  and  maintained  the  same ;  and  (2)  that  the 
'  rule,  that  '^  a  settler  who  fails  to  protect  his  claim  and  settlement  by 
legal  filing  within  the  time  prescribed  by  the  statute  forfeits  such  claim  " 
as  against  an  intervening  adverse  claimant,  can  be  invoked  only  by 
and  in  favor  of  "  another  settler  on  the  same  tract,^  and  has  no  applica- 
tion to  ^<  a  claim  that  does  not  require  settlement." 

The  first  proposition  is  that  the  finding  in  the  departmental  decision 
as  to  settlement  is  contrary  to  the  weight  of  evidence,  and  review 
thereof  is  asked  on  that  ground.  Review  on  such  a  ground,  <^  if  allow- 
able at  all,  where  there  is  some  evidence  to  sustain  the  decision,  can 
only  be  granted  where  the  latter  is  clearly  against  the  palpable  prepon- 
derance of  the  evidence."  (Mary  Campbell,  8  L.  D.,  331.)  As,  however, 
Thatcher  did  not  apply  to  file  for  the  land  until  about  eight  years  after 
his  settlement,  and  over  a  year  after  Bernhard's  entry,  the  question 
whether  or  not  he  was  the  prior  settler  and  maintained  such  settlement 
becomes  imnfaterial,  if  Bernhard's  entry  was  such  an  intervening  ad- 
verse claim  as  would  be  a  bar  to  the  exercise  by  Thatcher  of  the  pre- 
emptive right.  The  second  proposition  stated  above  asserts  that,  in 
order  to  have  that  effect,  Bernhard's  claim  must  be  one  thd.t  requires 
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settlement  on  the  land  involved,  and  it  is  contended  that  the  claim  of 
an  adjoining  farm  homestead  entryman  is,  as  respects  settlement,  anal- 
ogous to  that  of  a  timber-culture  entryman.  This  contention  as  to  the 
analogy  between  these  classes  of  entries  can  not  be  maintained.  The 
provision  for  adjoining  farm  homestead  entries  is  a  part  of  the  home- 
stead law  (Revised  Statutes,  2289),  and  is  based  upon  ownership  of  the 
original  farm  and  residence  thereon  for  the  length  of  time  prescribed 
for  ordinary  homestead  entries,  and  residence  on  the  original  farm  prior 
to  the  adjoining  farm  entry  can  not  be  computed  as  a  part  of  said  pe- 
riod of  residence.  (William  C.  Field,  1  L.  D.,  68;  Hall  v.  Dearth,  5  L. 
D.,  172.)  When  such  entry  is  made,  the  land  entered  constitutes  with 
the  original  farm  one  tract  or  an  entirety,  and  settlement  and  residence 
on  the  original  farm  is  after  such  entry  imputed  to,  and  becomes  in  con- 
templation of  law  settlement  and  residence  on,  the  land  entered,  just  as 
settlement  and  residence  on  one  forty  of  a  homestead  tract  is  settlement 
and  residence  on  the  whole.  There  is  no  analogy,  therefore,  between 
timber-culture  entries  and  adjoining  farm  homestead  entries,  as  con- 
tended, and  the  cases  cited  relating  to  the  former  are  not  in  point-. 

I  am  of  the  opinion  that  an  adjoining  farm  homestead  entry,  based 
(as  such  entry  must  be  and  is  in  this  case)  on  settlement  and  residence 
on  a  contiguous  tract  of  land  owned  by  the  entryman,  is  such  an 
intervening  adverse  claim  as  will  defeat  an  application  to  pre-empt  the 
land,  made  after  such  entry  and  after  the  expiration  of  the  statutory 
period  for  asserting  the  pre-emptive  right. 

It  may  be  further  remarked  that  Thatcher  did  not  settle  on  the  land 
with  a  view  of  claiming  under  the  settlement  laws  and  evinced  no  such 
intention  until  he  made  application  to  file  for  it,  June  13, 1885,  which 
was  two  years  after  Bernhard  had  successfully  contested  the  railroad 
claim  and  over  a  year  after  he  made  his  entry.  On  the  contrary,  he 
first  attempted  to  hold  it  as  a  mineral  claim  and  afterwards  to  the  date 
of  his  application  held  it  under  the  railroad  company. 

It  is  contended  by  counsel  for  Thatcher,  that  from  January  31, 1865, 
when  (it  is  claimed)  the  withdrawal  in  favor  of  the  Central  Pacific  Bail- 
road  became  effective,  until  July  21 ,  1883,  when  Bernhard's  contest  of  the 
claim  of  said  road  was  sustained,  the  land  was  not  subject  to  entry  or 
filing  and  that  Thatcher  being  on  the  land  at  the  latter  date,  thereby  **  be- 
came the  first  settler  on  its  restoration  to  settlement."  As  the  land 
was  found  on  the  contest  by  Bernhard  of  the  railroad  claim,  to  have 
been  excepted  from  the  railroad  grant  at  the  date  thereof  and  of  the 
withdrawal  thereunder,  it  would  seem  that  said  withdrawal  did  not 
operate  to  withhold  it  from  entry  or  filing,  but  admitting  that  (as  con- 
tended) it  was  so  withdrawn  until  July  21,  18S3,  Thatcher,  if  then  the 
only  bona  fide  settler  thereon,  forfeited  his  right  by  not  filing  thereon 
within  the  statutory  period  or  thereafter  and  before  the  adverse  claim 
of  Bernhard  had  attached. 

The  motion  for  review  is  denied. 
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REVIEW— ABANDONED  MILITARY  RESERVATION. 

Connelly  v.  Boyd.    (On   review.) 

A  motion  for  review  on  the  gronncl  of  newly  discovered  evidence  mnst  show  that  the 

evidence  was  not  known  to  the  applicant  at  the  time  of  the  trial,  and  coold  not 

have  been  discovered  by  the  exercise  of  proper  diligence. 
The  protection  extended  by  the  act  of  Jnly  5,  1884,  to  settlers  on  abandoned  military 

reservations  was  not  intended  to  legalize  settlements  made  with  fall  knowledge 

that  the  lands  were  reserved  and  not  subject  to  settlement. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April  22, 

1890. 

By  letter  of  April  3,  1889,  your  office  transmitted  a  motion  by  \V. 
M.  Boyd  for  review  of  the  decision  of  the  Department,  dated  October 
18, 1888  (7  L.  D.,  369),  in  the  case  of  T.  F.  Connelly  against  said  Boyd, 
involving  lot  1,  in  the  NE.  i.  Sec.  1,  T.  13  S.,  R.  34  E.,  and  the  W.  J  of 
lot  1,  in  the  N  W.  J  of  Sec.  6,  T.  13  S.,  E.  35  B.,  Bodie,  California. 

This  motion  for  review  was  not  filed  until  March  22, 1889,  more  than 
five  months  after  the  decision  was  rendered,  but  one  of  the  grounds 
alleged  is,  ^'  newly  discovered  evidence,  showing  that  Boyd  was  an  act- 
ual resident  upon  the  tract  claimed  by  him,  November  1, 1883,  and  has 
continaed  to  reside  there  to  the  present  time. 

The  alleged  newly  discovered  evidence,  as  set  forth  in  the  affidavits 
filed  in  support  thereof,  merely  shows  what  has  been  done  by  Boyd  as 
to  the  improvement  of  the  tract  since  the  hearing,  or  is  cumulative  of 
the  testimony  offered  on  the  hearing  as  to  the  occupancy  and  cultiva- 
tion of  the  tract  by  Boyd  prior  to  January  1, 1884.  Besides,  it  is  not 
shown  that  the  evidence  was  not  known  to  Boyd  at  the  time  of  the 
hearing  and  that  it  could  not  have  been  discovered  by  the  exercise  of 
proper  diligence,  and,  hence,  he  has  not  brought  himself  within  the  rule 
governing  the  granting  of  new  trials  upon  newly  discovered  evidence. 
Having  failed  to  file  the  motion  within  the  time  prescribed  by  the  rules, 
and  the  case  having  been  closed,  it  should  be  denied  upon  this  ground. 
But,  independently  of  this,  I  see  no  error  in  the  ruling  of  the  Depart- 
ment. 

It  may  be  conceded  that  Boyd  went  upon  the  land  in  November,  1883, 
and  has  continued  to  reside  thereon  and  to  improve  the  tract  from  that 
time  to  the  present,  as  stated  in  his  affidavits,  but  from  the  facts  in  the 
case  it  does  not  appear  that  he  is  entitled  to  make  homestead  entry  of 
the  tract  in  controversy.  Boyd  made  homestead  entry  of  the  tract 
September  6, 1884,  under  the  act  of  July  5, 1884  (23  Stat.,  103),  alleging 
settlement  November  25, 1883.  This  entry  was  contested  by  Connelly, 
and  a  hearing  was  had  to  ascertain  all  the  facts  in  relation  to  the  set- 
tlement and  improvement  of  the  respective  parties.  The  local  officers 
decided  that  Boyd  had  made  a  real  settlement  and  improvements, 
while  Connelly  had  failed  to  do  either  in  person.    Your  office  decided 
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that  neither  party  had  any  right  to  make  homestead  entry  of  the  land, 
under  the  provisions  of  the  act  of  July  5,  1884,  and  the  Department 
affirmed  that  decision. 

The  land  in  controversy  lay  within  a  military  reservation,  known  as 
Gamp  Independence,  which,  it  seems,  was  abandoned  by  the  military 
authorities  in  1877,  and  placed  under  the  control  of  this  Department,  by 
executive  order  of  July  22, 1884,  for  disposal  under  said  act  of  Jaly  5, 
1884.  On  November  20, 1883,  the  buildings  on  the  reservation  were 
sold,  it  appears,  by  the  military  authorities,  and  notice  was  given  that 
the  buildings  should  be  ^^  removed  "  within  ninety  days.  Boyd  boaght 
a  house  at  the  sale,  situated  on  his  claim. 

The  act  under  which  Boyd  made  his  entry  provides  a  general  method 
for  disposing  of  abandoned  military  reservations,  after  they  had  been 
])ut  under  the  control  of  this  Department  by  the  President.  It  provides 
for  the  survey,  appraisal,  and  public  sale  of  the  lands,  saving  the  claims 
of  those  who  made  settlement  prior  to  January  1, 1884,  and  were  qual- 
ified to  make  homestead  entry,  as  follows : 

Providedf  That  any  settler  who  was  in  actual  occapation  of  any  ^rtion  of  any 
such  reservation  prior  to  the  location  of  snch  reservation,  or  settled  thereon  prior  to 
January  flrst,  eighteen  hundred  and  eighty-four,  in  good  faith  for  the  purpose  of 
securing  a  home  and  of  entering  the  same  under  the  general  land  laws,  and  has  con- 
tinned  in  snch  occupation  to  the  present  time,  and  is  by  law  entitled  to  make  a  home- 
stead entry,  shall  he  entitled  to  enter  the  land  so  occupied,  not  exceeding  one  hnndr^ 
and  sixty  acres  in  a  body,  aocording  to  the  government  surveys  and  subdivisions. 

While  it  is  tnie  that  Boyd  settled  on  the  land  prior  to  January  1, 
1884,  yet  he  did  so  only  by  purchasing  an  abandoned  government 
building,  which  he  had  agreed  to  remove  within  ninety  days.  When  he 
purchased  the  building  in  1883,  he  knew  that  it  was  a  military  reserva- 
tion, and  therefore  not  subject  to  entry. 

The  act  of  July  5, 1884,  provides  that  any  settler  who  settled  upon 
said  reservation  prior  to  January  1,  1884,  "  in  good  faith^  for  the  pur- 
pose of  securing  a  home  and  of  entering  the  same  under  the  general 
land  laws,''  etc.,  shall  be  entitled  to  enter  the  laud  so  occupied.  If  Boyd 
knew  that  it  was  a  military  reservation  and  therefore  not  subject  to 
entry  under  any  of  the  laws  of  the  United  States,  how  can  it  be  said 
that  he  went  upon  the  land  in  good  faith  for  the  purpose  of  entering  it 
under  the  general  laws.  The  very  fact  of  his  having  purchased  the 
building,  with  the  distinct  agreement  and  understanding  that  it  was  to 
be  removed  within  ninety  days,  is  evidence  that  he  did  not  go  upon  the 
land  in  good  faith  for  the  purpose  of  securing  a  home  and  of  entering 
it  under  the  general  laws,  and  his  occupancy  of  the  premises  after  the 
expiration  of  the  ninety  days  was  that  of  a  trespasser,  because  at  that 
time  the  lands  were  not  subject  to  settlement.  The  proviso  to  the  act 
was  not  intended  to  legalize  such  settlements,  but  was  intended  for  the 
protection  of  bona  fide  settlers,  who  settled  upon  the  land  with  the  in- 
tention of  securing  it  under  the  general  land  laws,  and  without  knowl 
edge  of  the  fiU5t  that  it  was  not  subject  to  entry. 

The  motion  is  denied. 
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Elliott  v.  Ryan, 

Motion  for  the  review  of  tlie  departmental  decision  rendered  Septem- 
ber 19, 1888  (7  L.  D.,  322),  in  the  above  entitled  case,  overruled  by 
Secretary  Noble  April  22, 1890. 


PRACTICE    APPEAL    CERTIOBABI. 

Stiles  v.  Newman. 

Certiorari  will  not  be  granted  if  it  does  not  appear  tbat  the  riglit  of  appeal  has  been 
denied,  and  that  such  denial  results  in  a  serious  iivjnry  to  the  applicant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  April  24, 

1890. 

Cephas  C.  Newman  has  applied  for  an  order  directing  yonr  office  to 
certify  to  the  Department  the  record  of  proceedings  in  the  case  of 
Henry  0.  Stiles  v.  said  Newman,  involving  the  timber-culture  entry 
made  by  the  latter,  October  16,  18a3,  for  the  SW.  J  of  Sec.  15,  T.  130, 
B.  51,  Fargo  land  district,  Dakota. 

The  affidavit  of  contest  alleged,  if  a  full  and  correct  copy  is  given  in 
your  office  decision  of  February  27,  1890 — 

That  the  said  Cephas  C.  Newman  has  wholly  failed  and  neglected  to  plant  ten  acres 
of  said  tract  to  trees,  seeds  or  cuttings,  and  cultivate  the  same  as  required  by  law. 

On  return  day,  the  contestant  filed  a  motion  for  continuance,  on  the 
ground  of  absent  witnesses.  The  defendant  appeared  specially  and 
filed  a  motion  to  dismiss  the  contest,  because  the  allegations  contained 
iu  the  affidavit  and  notice  of  contest  did  not  state  a  cause  of  action — in 
that  it  did  not  allege  that  the  default  continued  to  exist  until  the  initia- 
tion of  contest. 

The  local  officers  granted  the  motion  and  dismissed  the  contest. 

The  contestant  appealed  to  your  office,  which,  on  February  27, 1890, 
held  that  "  the  plaintiffs  affidavit  of  contest  stated  a  good  cause  of 
action,  and  it  was  error  to  dismiss  the  case  on  the  defendant's  motion ; " 
and  yon  remanded  the  case  for  a  rehearing. 

Thereupon  the  defendant  applies  for  a  writ  of  certiorari. 

The  application  is  irregular  in  this — that  it  does  not  appear  that  the 
applicant  has  sought  to  appeal  from  your  office  and  been  denied.  The 
supervisory  authority  of  the  Department,  directing  that  the  papers  in 
a  case  be  transmitted,  can  not  properly  be  invoked  until  your  office  has 
refused  to  transmit  them.  Aside  from  this,  the  appeal  is  from  an  or- 
der for  a  hearing — which  is  a  matter  resting  largely  in  the  discretion  of 
the  Commissioner,  and  his  action  will  not  be  interfered  with,  unless  it 
be  shown  that  great  injustice  has  been  done.  As  it  does  not  appear 
(1)  that  applicant  has  attempted  to  appeal  and  been  denied,  nor  (2) 
that  such  denial  will  result  in  serious  injury  to  the  applicant,  the  ap- 
plication is  refused. 
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FINAL  PROOF— COMiMUTATION—UESrOENCi:. 

Lewis  F.  J.  Meyeb. 

The  continuity  of  residence  is  not  broken  by  temporary  absences  made  necessary  by 

the  poverty  of  the  claimant. 
Supplemental  proof  may  be  accepted,  when,  in  the  absence  of  fraud  or  concealment 

of  facts,  an  entry  is  allowed  on  insufficient  proof. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  April  25, 1890. 

March  26, 1883,  Lewis  F.  J.  Meyer  made  homestead  entry,  No.  24459, 
for  the  NB.  J,  Sec.  3,  T.  107  l!^.,  E.  61  W.,  Mitchell  district,  Dakota  Ter- 
ritory,  and  about  fifteen  months  thereafter,  June  16, 1884,  he  made  final 
commutation  proof  thereon. 

The  testimony  of  Meyer  and  his  witnesses  on  making  said  proof  was, 
that  he  went  upon  the  land  June  15, 1883,  and  established  residence 
thereon  the  following  day ;  that  his  improvements  were  of  the  valne  of 
$100.00,  and  consisted  of  a  house,  eight  by  twelve  feet,  and  eleven  acres 
of  breaking  (on  which  he  raised  a  crop  one  season) ;  and  that  from 
August  15,  1883,  to  December  25, 1883,  and  from  January  5, 1884,  to 
May  27, 1884,  he  was  absent  from  the  land,  earning  a  '^sabsistence  by 
teaching." 

This  proof  was  approved  by  the  local  officers  the  day  it  was  offered, 
June  16,  1884,  and  payment  ($193.25)  having  been  made  for  the  land, 
final  receipt  and  certificate  were  at  the  same  date  issued  to  Meyer. 
Nearly  four  and  a  half  years  thereafter,  on  November  3, 1888,  your  office 
rejected  the  proof  and  suspended  the  entry  ^^  to  allow  claimant  an  op- 
portunity to  submit  new  proof  without  advertisement  during"  the  life- 
time of  the  entry.  This  action  was  upon  the  grounds,  that  Meyer,  while 
claiming  to  be  a  naturalized  citizen,  did  ^'not  produce  the  proper  evi- 
dence of  such  fact,  the  copy  of  naturalization  papers  with  the  said  proof 
being  certified  to  by  a  notary  public,"  and  that  '^  the  residence  and  en- 
tire nature  of  the  proof shown  was  unsatisfactory." 

Meyer  appeals  from  your  office  decision. 

Accompanying  the  appeal  is  a  copy  of  Meyer's  naturalization  papers, 
dated  January  5, 1883,  duly  certified  to  by  the  clerk  of  the  circuit  court 
of  St.  Joseph  county,  Indiana,  in  which  court  the  naturalization  pro- 
ceedings in  his  case  were  had. 

According  to  the  proof,  Meyer  had  established  residence  and  his  sub- 
sequent absences  were  necessary  for  the  purpose  of  earning  a  <^  sub- 
sistence," which  he  did  by  teaching  during  the  school  season.  Absences 
so  made  necessary  and  with  the  intent  of  returning  to  the  land  (which 
he  did)  do  not  constitute  abandonment,  and,  hence  the  continuity  of 
the  residence  acquired  was  not  broken  thereby.  (Patrick  Manning,  7 
L.  D.,  144.)  The  proof  showed,  also,  that  he  had  improved  and  calti- 
vated  the  land.    If,  however,  as  stated  by  your  office,  the  proof  was 
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^isfactory,"  the  following  langaage  used  by  Secretary  Teller,  in 
^  of  Jamets  H.  Marshall  (3  L.  D.,  411),  seems  applicable  to  it: 

find  any  evidence  of  fraud  in  MarshalFs  proceedings.     He  was  very  firank 

"^g  the  particalars  as  to  residence when  he  offered  his  final 

M.  there  was  a  failare  to  satisfy  the  register  and  receiver  of  his  good  faith  at 

vime,  they  shoald  have  held  him  to  further  residence  before  admitting  the  entry. 

^ut  with  the  facts  voluntarily  stated  by  him,  they  accepted  his  proof.    At  the  most 

it  was  merely  deficient — not  fraudulent.    He  took  no  advantage  by  concealment,  and 

if  error  was  committed  it  was  error  of  the  government. 

With  his  appeal,  Meyer  also  files  an  affidavit — 

That  since  final  proof  he  has  not  abandoned  the  land,  but  has  continued  to  culti- 
vate and  improve  the  same;  that  he  has  built  another  house,  shingle  roof,  of  the 
value  of  about  $50.00,  and  has  cropped  the  broken  lands,  and  iu  addition  has  broken 
twelve  acres  and  cropped  the  same  last  year ;  that  he  has  paid  taxes  in  the  sum  of 
$88.27  since  final  proof,  receipts  whereof  are  herewith  attached  as  Exhibit  C'  (Tax 
receipts  for  said  amount  are  attached) ;  and  **  that  he  is  at  present  taking  a  course  iu 
law  at  the  Union  College  of  Law  in  Chicago,  111. 

It  appears  from  said  affidavit  that  since  the  approval  of  the  proof 
and  allowance  of  the  entry,  Meyer  has  not  abandoned  the  land,  but 
(doabtless,  on  the  faith  of  said  action  of  the  local  officers,  allowed  so 
long  to  stand)  has  continued  to  improve  and  caltivate  the  land  and 
has  expended  a  considerable  sum  of  money  on  it. 

Conceding  that  claimant's  proof  was  defective,  the  most  that  should 
have  been  required  was  sup})Iemental  proof  in  aid  of  it,  and  that  is 
probably  what  was  contemplated  by  your  office  iu  calling  for  '^new 
proof  without  advertisement."  As  the  action  of  your  office  was  so  long 
delayed  and  the  evidence  of  naturalization  is  now  properly  made,  lam 
of  the  opinion  the  affidavit  of  Meyer  should  be  accepted  as  sufficient 
supplemental  proof  to  cure  any  further  defect  there  may  have  been  in 
the  original  proof. 

The  decision  of  your  office  is  modified  accordingly,  and,  there  being 
DO  further  objection,  the  entry  will  be  reinstated  and  passed  to  patent* 


PRE-EMPTION   FILING-TRANSMIJTATION. 

John  C.  Hone. 

The  transmutation  of  a  pre-omptiou  claim  to  a  homestead  entry  that  is  subsequently 
carried  to  final  certificate  exhausts  the  pre-emption  right. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  tlie  General 

Land  Office^  April  25,  1890. 

On  May  24, 1875,  John  C.  Hone  filed  pre-emption  declaratory  state- 
ment alleging  settlement  February  25,  preceding  upon  W.  J  NW.  J  and 
^rV\r.  J  sw.  i  Sec.  18,  T.  2  S.,  R.  10  W.,  Kirwin,  Kansas. 

On  Jane  12, 1878  he  made  timber  culture  entry  for  the  tract  named. 

On  February  16, 1884,  he  made  pre-emx)tion  proof  (showing  continu- 
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ous  residence  from  February  25,  1875,  aud  improvements  valued  at 
$800)  and  cash  entry  under  his  said  filing. 

By  letter  of  December  8, 1885,  your  office  (by  reason  of  the  said  tim* 
ber  culture  entry)  suspended  the  said  cash  entry  and  directed  the  local 
office  to  report  why  the  same  had  been  allowed  while  the  said  timber 
culture  entry  was  intact. 

Thereupon  the  register  by  letter  dated  June  26, 1888,  reported  that 
the  records  of  the  local  office  showed  such  cash  entry  to  have  been 
made  in  the  name  of  '<  John  0.  House." 

It  appearing,  however,  by  the  records  of  your  office  that  Hone  had 
made  both  entries  the  local  officers  were  instructed  by  your  office  letter 
dated  August  13, 1888,  to  ^'  ascertain  the  facts  "  and  if  <<  both  entries 
represent  the  same  person  "  to  advise  the  eutryman  (Hone)  that  ^'  be- 
fore favorable  action  will  be  taken  on  said  cash  entry  he  will  be  required 
to  furnish  a  duly  executed  relinquishment  of  his  timber  culture  entry." 

Such  relinquishment  executed  September  21,  1888,  was  forwarded 
from  the  local  office  November  20, 1888,  and  its  receipt  is  acknowledged 
by  your  office  letter  of  December  28, 1888. 

By  the  same  letter,  however,  the  said  cash  entry  was  held  for  can- 
cellation for  the  reason  that  Hone  by  a  prior  filing  had  exhausted  his 
pre-emption  right  and  he  was  allowed  to  withdraw  his  said  timber  cult- 
ure relinquishment  and  '^  perfect  title  to  the  land  under  the  timber 
culture  law  should  he  so  elect." 

From  the  action  of  your  office  in  holding  his  said  entry  for  cancella- 
tion Hone  (by  his  attorneys)  appeals  and  alleges  that  having  made  no 
proof  under  his  first  filing  his  second  filing  was  valid  under  the  prac- 
tice then  prevailing. 

The  records  of  your  office  show  that  Hone  filed  pre-emption  declara- 
tory statement  for  land  in  the  adjoining  township  on  April  20,  1872, 
and  that  on  (Jctober  28,  following,  he  transmuted  such  filing  to  home- 
stead entry  for  which  '<  final "  certificate  was  issued  on  December  10, 
1874. 

It  appears  that  when  Hone  filed  for  the  tract  involved  he  had  ex- 
hausted his  pre-emption  right  Alfred  E.  Sanford  (6  L.  D.,  103) ;  Orrin 
0.  Uashaw  (id.,  570) ;  James  F.  Bright  (id.,  602),  and  that  he  conse- 
quently was  then  disqualified  as  a  pre-emptor.  It  follows  that  the  cash 
entry  in  question  is  invalid  and  that  it  has  been  properly  held  for  can- 
cellation. 

The  decision  appealed  from  is  accordingly  affirmed. 

In  addition  to  the  matter  hereinbefore  set  out  it  appears  that  pend- 
ing the  said  appeal  of  Hone,  one  Stockmann  applied  to  contest  the  said 
cash  entry  and  that  after  the  affirmation  by  your  office  of  the  r^ection 
of  such  contest  at  the  local  office  he  (Stockmann)  filed  a  withdrawal 
(forwarded  by  your  office  letter  dated  Janaary  2,  1890,)  of  the  same. 

It  further  appears  that  Hone  on  March  10, 1884,  sold  and  conveyed 
for  $2,200,  the  said  tract  to  Bolivar  Byers  its  present  owner. 


DECISIONS   RELATING   TO   THE  PUBLIC   LANDS.  495 

The  attention  of  yonr  office  is  therefore  called  to  the  argument  filed 
in  behalf  of  the  appeal  wherein  counsel  ask  that  if  the  cash  entry  in 
question  be  canceled  the  application  of  said  Byers  to  make  homestead 
entry  for  the  land  be  allowed. 


D£SEBT  LAND  ENTRY.— NON-IBRIOABLE  LAND. 

John  G.  Coy. 

The  non-irrigable  character  of  a  portion  of  the  land  included  within  a  desert  entry 
will  not  defeat  the  right  to  patent  thereunder,  if  the  land  susceptible  of  irrigation 
is  reclaimed  in  good  faith,  and  the  remainder  of  no  value  to  the  government. 

First  Assistunt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  26,  1890. 

I  have  considered  the  appeal  of  John  G.  Coy,  from  tlie  decision  of 
yonr  office  of  January  26, 1889,  requiring  him  to  relinquish  the  SE.  ^  of 
the  NB.  i  of  Sec.  10,  and  the  NW.  i  of  the  S  W.  i  of  Sec.  11,  T.  24  N., 
E.  61  W.,  lying  within  his  entry  (No.  869)  of  desert  land,  in  the  Chey- 
enne district  of  Wyoming  Territory, 

The  said  John  O.  Coy,  on  tlie  18th  of  September,  1883,  hied  a  decla- 
ration of  his  intention  to  reclaim  under  the  desert  land  act  of  March  3, 
1877,  (19  Stats.,  377)  the  SE.  i  and  the  S.  J  of  the  NE.  i  of  Sec.  10 ;  the 
W.  i  of  the  SW.  i  and  the  SW.  {  of  the  N W.  |  or  Sec,  11 5  the  W.  i  of 
the  NW.  i  and  the  NE.  i  of  the  NW.  i  of  Sec.  14;  and  the  NE.  |  of 
Sec.  15. 

He  proceeded  to  reclaim  this  land  by  irrigation,  and  on  the  13th  of 
September,  1886,  submitted  his  final  proof,  and  at  the  same  offered  to 
relinquish  the  SE.  J  of  the  NE.  |  of  Sec.  10;  the  SW.  |  of  the  NW.  |, 
and  the  NW.  J^of  the  SW.^J^of  Sec.  11,  for  the  reason  that  he  had 
not  been  able,  up  to  that  time,  to  conduct  water  to  the  said  subdivisions. 

His  final  proof  was  rejected  because  it  bore  evidence  within  itself 
that  only  about  half  of  the  land  had  been  irrigated ;  his  offer  to  relin- 
quish the  subdivisions  above  mentioned  was  also  rejected  on  the  ground 
that  such  relinquishment,  if  allowed,  would  destroy  the  compact  form 
of  the  entry :  He  was  advised,  however,  that  this  objection  could  be 
removed  by  his  relinquishing  the  SW.  ^  of  the  NE.  j-  of  Sec.  10,  in  ad- 
dition to  the  subdivisions  above  named ;  but  he  declined  this  proposi- 
tion for  the  reason  that  the  last  named  quarter-section  had  already 
been  reclaimed  and  rendered  valuable. 

He  then  renewed  his  efforts  to  secure  more  thorough  irrigation,  and 
succeeded  in  conducting  water  to  some  part  of  every  legal  subdivision 
within  his  entry  except  the  SW.  J  of  the  N  W.  |  of  Sec.  11,  which  by 
reason  of  its  elevated  and  rocky  condition  was  found  to  be  irreclaimable, 
and  this  quarter-section  he  relinquished,  and  it  was  subsequently  can- 
celed. 
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The  other  lands  of  his  entry  not  irrigated,  according  to  the  evidence 
being  aboat  5  acres  in  the  SW.^of  the  NB.i  of  Sec.  10,  35  acres  in  the 
SB.  I  of  the  NW.  |  of  Sec.  10,  8  acres  in  the  NB.  i  of  the  NE.  J  of  Sec 
10,  36  acres  in  the  NW.  i  of  the  SW.  i  of  Sec  11,  5  acres  in  the  SW.|, 
of  the  SW.  i  of  Sec.  11,  5  acres  in  the  NB.  i  of  the  SW.  -J-  of  Sec  14, 
and  amounting,  in  the  aggregate,  to  about  ninety-three  acres  in  his 
entry  of  six  hundred  and  forty  acres,  after  deducting  the  forty  acres 
above  referred  to  as  relinquished  and  canceled. 

On  the  3rd  day  of  June,  18S7,  he  submitted  his  supplemental  final 
proof,  which  shows  that  every  subdivision  of  the  land  in  his  entry, 
with  the  exceptions  above  mentioned,  had  been  irrigated  and  made  to 
produce  crops. 

This  pi*oof  was  forwarded  to  your  office  by  the  local  officers  who 
recommended  that  the  entry  be  allowed.  By  letter  bearing  date  Au. 
gust  10, 1887,  the  said  proof  was  returned  by  your  office  to  the  local 
officers  and  they  were  authorized  to  exercise  their  discretion  and  per- 
fect the  entry  provided  they  found  the  evidence  satisfactory.  Acting 
on  this  authority  the  local  officers  accepted  the  final  proof,  received  the 
balance  of  the  purchase  money  and  issued  final  certificate  (No.  768) 
August  23,  1887. 

Thus  the  matter  stood  until  the  26th  of  January,  1888,  when  yoar 
office,  by  letter  of  that  date,  directed  the  local  officers  to  call  upon  the 
entryman  to  relinquish  the  SB.  i  of  the  NB.  |  of  Sec.  10,  and  the  NW.  i 
of  the  SW.  i  of  section  11,  on  the  ground  that  only  about  ten  acres  of 
the  land  in  these  subdivisions  had  been  irrigated,  leaving  about  seventy 
acres  unreclaimed,  and  on  the  further  ground  that  without  such  relin- 
quishment the  entry  would  not  be  compact  in  form.  The  entryman  re- 
fused to  relinquish  claiming  that  a  large  proportion  of  the  land  within 
this  entry  had  been  irrigated  and  reclaimed,  and  therefore,  he  appealed 
to  this  Department,  alleging  that  the  decision  of  your  office  is  errone- 
ous, (1)  in  holding  that  the  relinquishments  should  be  made,  hecaase 
land  sufficient  in  the  said  two  subdivisions  had  not  been  irrigated ;  and 
(2)  in  holding  that  the  relinquishment  of  the  same  is  necessary  to  pre- 
serve the  compact  form  of  the  entry. 

The  evidence  found  in  the  record  shows,  that  the  entryman  wasqaalt- 
fied  to  make  the  entry  under  the  desert  land  act;  that  the  land  is 
desert  in  character;  that  water  has  been  conducted  to  each  and  every 
subdivision ;  and  that  the  entryman,  acting  in  good  faith,  has  irrigated 
and  reclaimed  the  lands  of  his  entry,  and  the  dififerent  parts  thereof,  as 
far  as  they  are  susceptible  of  irrigation,  at  an  expense  of  irom  twenty- 
five  hundred  to  three  thousand  dollars. 

Such  being  the  tacts  of  the  case,  the  principles  of  law  involved  are 
of  easy  application. 

The  case  under  consideration  bears  a  striking  resemblance  to  that  of 
Levi  Wood  reported  In  5  L.  D.,  481. 
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The  entry  of  Wood,  after  having  been  redaced  by  a  prior  and  con- 
flicting claim,  contained  only  a  hundred  and  twenty  acres,  divided  into 
three  parcels  of  forty  acres  each.  About  eighty  acres  of  this  land  had 
been  irrigated  and  reclaimed,  but  the  remaining  portion  of  forty  acres, 
owing  to  its  elevated  and  rocky  character,  was  found  to  be  irreclaimable, 
and  the  local  officers  recommended  the  cancellation  of  the  entry.  Your 
office  sustained  their  view  of  the  case,  but  this  Department,  on  appeal, 
reversed  the  decision,  and  held,  in  substance,  that  <^  the  non-irrigalion 
of  rocky  and  hilly  portions  of  the  land  does  not  defeat  the  right  of  en- 
try, where  the  claim  is  made  in  good  faith,  and  substantial  reclamation 
of  the  irrigable  portion  thereof  is  shown." 

In  the  Wood  case,  forty  acres  out  of  a  hundred  and  twenty  were 
found  to  be  non-irrigable :  in  the  case  under  consideration  the  propor- 
tion of  non-irrigable  land  as  shown  above,  is  about  ninety-three  acres 
out  of  an  entry  of  six  hundred. 

The  decision  of  this  Department  in  the  case  of  David  Gilchrist  (8  L. 
D.,  48),  strengthens  the  views  expressed  and  the  decision  rendered  in 
the  case  of  Levi  Wood. 

In  the  Gilchrist  case,  it  was  shown  that  only  about  four  hundred 
acres  had  been  reclaimed,  at  the  time  of  making  final  proof,  out  of  an 
entry  of  six  hundred  and  forty,  and  that  one  entire  subdivision  of  forty 
acres,  by  reason  of  its  hilly  condition  could  not  be  irrigated,  yet  the 
entryman  was  allowed  to  retain  the  unreclaimed  subdivision,  and  all 
the  rest  of  the  land  embraced  in  his  entry. 

In  the  late  case  of  Andrew  Leslie  (9  L.  D.,  204),  the  entry  contained 
only  forty  acres,  and  less  than  half  of  that  was  susceptible  of  irrigation. 
It  was  shown  in  final  proof  that  only  about  fifteen  acres  of  the  entire 
forty  had  been  reclaimed,  but  it  was  also  shown  that  all  the  lands  of 
the  entry  which  were  susceptible  of  irrigation,  had  been  reclaimed,  and 
that  the  remaining  portion,  owing  to  its  hilly  and  rocky  condition,  wa« 
absolutely  worthless,  and  could  not  be  made  productive. 

Under  this  state  of  facts,  the  decision  of  your  office,  adverse  to  the 
entry,  was  reversed,  and  the  entry  allowed. 

The  facts  of  the  case  under  advisement  are  very  similar  to  those  in 
the  cases  above  cited.  Ml  the  land  of  the  entry  that  can  be  irrigated 
has  been  supplied  with  water,  and  made  to  produce  one  or  more  crops: 
the  irreclaimable  land  is  of  no  value  to  the  government,  or  to  any  one 
unless  to  the  entryman,  who  has  it  in  possession,  and  has  paid  for  it  at 
the  rate  of  a  dollar  and  twenty-five  cents  per  acre ;  he  holds  a  patent 
certificate  for  all  the  lands  of  his  entry,  reclaimed  or  unreclaimed,  ex- 
cept the  quarter-section  relinquished  and  canceled,  and  as  he  haa  shown 
good  faith  throughout,  and  no  adverse  claim  has  been  made,  his  entry 
should  pass  to  patent. 

The  decision  of  your  office  is  therefore  reversed. 
14639— VOL  10 32 
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SCHOOL    Iia)BMNITY-FRACTIOirAL    TOWNSHIP. 

State  of  Oregon. 

If  the  exterior  lines  of  a  fractional  township  are  established,  and  the  loss  to  the  State 
of  section  thirty  six  is  thereby  made  certain ,  indemnity  for  snch  loss  may  be 
allowed,  though  the  township  is  not  sab-divided. 

Selections  on  behalf  of  different  fractional  townships  should  be  so  apportioned  that 
each  township  will  receive  credit  for  the  amoant  to  which  it  is  entitled. 

Secretary  Nolle  to  the  Commissioner  of  the  General  Land  Office^  April  26, 

1890. 

The  State  of  Oregon  appeals  from  the  decision  of  your  office  of  No- 
vember 5,  1888,  which  (together  with  letter  of  April  23, 1889,)  holds 
for  cancellation  certain  indemnity  school  selections  embraced  in  list 
Ko.  22  of  such  selections  in  the  Lakeview  district,  Oregon. 

These  selections  were  based  upon  alleged  deficiencies  in  T.  41  S.,  R 
22  E.  and  T.  41  S.,  B.  28  E.  The  ground  for  cancellation  stated  by 
your  office  is,  that  **  these  two  townships  have  never  been  surveyed, 
and  this  "  (your)  '^  office  has  no  means  of  knowing  what  deficiencies 
in  their  school  lands  may  exist.  They  are,  therefore,  unavailable  as  a 
basis  for  selections  of  indemnity,  since  indemnity  cannot  be  allowed 
upon  conjecture.^ 

In  the  appeal  it  is  alleged,  that  your  office  erred  <^  in  finding  that  it 
had  no  means  of  knowing  what  deficiencies  may  exist  in  the  school 
lands  in  said  townships,"  and  that  the  exterior  lines  of  both  townships 
having  been  surveyed,  <'by  exminationit  will  appear  obvious  that  each 
of  said  townships  embrace  more  than  11,520  acres"  and  as  ^'each  ex- 
terior line  on  the  west  and  east  extends  not  more  than  four  miles  south," 
where  it  strikes  the  boundary  line  between  Oregon  and  California, 
section  36  in  each  of  said  townships  must  be  lost  to  the  State  of  Oregon. 

The  surveyor-general  of  Oregon  reported,  by  letter  of  April  10, 1889, 
to  your  office,  that  the  '^exterior  lines  of  both  townships  have  been  sur- 
veyed." On  examination  of  the  diagrams  on  file  in  your  office  of  said 
townships,  and  also  the  diagrams  of  the  townships  of  similar  dimensions 
on  the  east  and  west  of  the  townships  in  question,  subdivisional  sur- 
vey of  which  has  been  made,  it  appears  there  is  no  room  ix)  doubt  that 
the  area  of  each  of  said  townships  is  between  a  half  (11,520  acres)  and 
three-fourths  of  an  entire  township,  and  that  the  distance  they  extend 
south  before  reaching  the  boundary  line  between  Oregon  and  California 
is  not'  over  four  miles. 

As  section  thirty-six  falls  in  the  extreme  southeast  corner  of  a  town- 
ship five  miles  south  from  the  north  line,  it  is  certain  that  section  in 
both  said  townships  will  be,  sis  is  contended  by  the  appellant,  lost  to 
the  State  of  Oregon.  Said  State  (Oregon)  being  entitled  to  sections 
sixteen  and  thirty-six  of  each  entire  township  for  school  purposes  (9 
3tat.,  330,  and  11  Stat.,  383),  and  there  being  in  eaclj  of  said  townships 
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SO  made  fractional  between  a  half  (11,520.  acr^)  and  three-foarths  of  a 
township,  the  maximum  amount  of  land  the  State  would  be  authorized 
to  select  as  indemnity  in  case  both  sections  sixteen  and  thirty-six  were 
lost,  would  be  three-quarters  of  two  sections,  nine  hundred  and  sixty 
acres  for  each  township.  (Ilevised  Statutes,  2276;  O'Donald  i?.  State 
of  California,  6  L.  D.,  690).  Deducting  section  sixteen  (six  hundred 
and  forty  acres)  not  lost,  there  is  left  three  hundred  and  twenty  acres 
in  each  township  for  which  indemnity  selections  may  be  made.  From 
an  examination  of  said  list  Ko.  22  of  selections,  it  appears  those  selec- 
tions for  deficiencies  in  T.  41,  B.  22,  amount  in  the  aggregate  to  234.22 
acres,  which  is  85.78  acres  less  than  the  amount  to  which  the  State  is 
entitled  on  account  of  such  deficiencies,  but  the  selections  for  defi- 
ciencies in  T.  41,  B.  28,  aggregate  405.57  acre,  which  is  85.57  acres  in 
excess  of  the  amount  the  State  is  entitled  to  for  said  township.  The 
amount  of  deficiency  85.78  acres,  in  the  former  township,  for  which  in- 
demnity selection  has  not  been  made,  is  iwenty-one  one  hundredths 
acres  more  than  the  excess  over  deficiency  in  the  latter,  85.57  acres,  for 
which  such  selection  has  been  improi>erly  made.  It  thus  appears  that 
while  the  State  is  entitled  to  the  entire  amount  selected  for  the  two 
townships,  that  amount  is  not  properly  distributed  between  them,  as 
under  the  selections  as  made  T.  41,  E.  28,  gets  85.57  acres  to  which  T. 
41,  B.  22,  is  entitled.  It  is  directed  that  the  State  be  required  within 
ninety  days  from  notice  of  this  decision  to  rectify  or  amend  said  selec- 
tions so  as  to  properly  apportion  them  between  the  two  townships,  and, 
on  this  being  done,  the  selections  will  be  re-instated. 
The  decision  of  your  office  is  modified  accordingly. 


UAJLBOAI>    GRANT— INDEMNITY    SELECTION-SETTLEMENT    CLAIM. 

Centbal  Pacific  B.  B.  Co.  v.  Bass. 

A  claim  based  apon  occapanoy  and  cultiyation,  existing  at  date  of  indemnity  with- 
drawal under  the  act  of  July  25,  1866,  excepts  the  land  covered  thereby  from 
the  operation  of  said  withdrawal. 

An  indemnity  selection  of  land  included  within  an  unexpired  pre-emption  filing  is  sub- 
ject to  the  rights  of  the  pre-emptor,  and  the  company  cannot  take  advantage 
of  his  failure  to  occupy  and  improve  the  land. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  O^e,  April  26, 

1890. 

This  appeal  is  filed  by  the  Central  Pacific  Bailroad  Company  from 
the  decision  of  your  ofQce,  rendered  January  11, 1889,  rejecting  the  selec- 
tion of  the  Central  Pacific  Bailroad  Company  of  lots  2,  3, 6,  6,  and  8, 
of  Sec.  31,  T.  35  K,  B.  1 B.,  M.  D.  M.,  Shasta,  California,  and  directing 
that  Herbert  Bass  be  allowed  to  make  final  entry  for  said  tract  upon 
his  proof  submitted  August  20,  1888. 
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The  tract  Id  coutroverBy  is  within  the  indemnity  limits  of  the  grant 
to  the  California  and  Oregon  lUilroad  Company  (now  Central  Pa- 
cific Railroad  Company),  made  July  25, 1866  (14  Stat.,  239),  and  wa^ 
embraced  in  the  withdrawal,  after  definite  location,  for  the  benefit  i>f 
said  road,  which  was  received  at  the  local  ofiice  September  6, 1871. 
This  withdrawal  was  sabseqnently  modified,  and  the  local  ofBcers  were 
instructed  that  the  unsurveyed  odd  sections  would  only  be  with- 
drawn  from  the  time  the  plats  of  survey  were  filed  in  the  local  ofiie«. 
The  plat  of  the  township  embracing  this  section  was  filed  in  the  local 
office  August  1,  1874.  Bass  filed  pre-emption  declaratory  statement 
for  said  lots  2, 3,  5,  6  and  8,  of  said  Sec.  31,  October  12, 1885,  alleging 
settlement  October  10,  1885.  The  Central  Pacific  Bailroad  Company 
applied  to  select  said  tract  January  7,  1886,  which  was  noted  on  the 
records  of  the  local  office. 

On  June  21,  1888,  Bass  filed  notice  of  intention  to  make  final  proof 
upon  said  claim,  and,  in  pursuance  of  said  notice,  he  appeared  before 
the  local  officers  on  August  20,  1888,  and  submitted  final  proof  upon  his 
claim,  when  the  Central  Pacific  Bailroad  Company  appeared,  by  coan- 
sel,  and  protested  against  the  allowance  of  said  proof  and  entry  of 
Bass,  the  company  having  been  specially  cited  to  appear  and  submit 
evidence  to  show  cause  why  the  entry  of  Bass  should  not  be  allowed 
upon  presentation  of  proper  proofs. 

Besides,  the  usual  proof  showing  compliance  with  the  law  on  the 
part  of  the  pre-emptor  as  to  inhabitancy,  cultivation  and  improvements, 
it  was  shown  upon  the  cross-examination  of  the  witnesses  that  the  tract 
in  controversy  was  occupied  by  James  K.  Smith  from  March,  1871,  to 
some  time  in  1872,  when  he  sold  to  Joseph  Price  his  improvements  and 
I)ossessory  right.  During  the  same  year  Price  sold  to  Samuel  Wolf, 
who  resided  upon,  cultivated  and  improved  it  until  some  time  during 
the  year  1874,  when  he  sold  his  right  and  improvements  to  Leander 
Powers,  who  resided  upon,  cultivated  and  improved  it  until  some  time 
in  1880,  when  he  sold  his  possessory  right  and  improvements  to  Bass. 

It  appears  from  the  testimony  that  Bass  did  not  actually  reside  upon 
the  land  until  January,  1888,  but  the  failure  of  Bass  to  occupy  and  im- 
prove the  tract  could  only  be  taken  advantage  of  by  another  settler 
and  not  by  the  company.  The  laud  was  exC/Cpted  from  the  operation 
of  the  withdrawal  by  the  occupancy  and  cultivation  of  it  by  Smith  and 
others  who  succeeded  him  from  1871  to  1880,  and  the  selection  of  the 
land  by  the  company,  mado  January  7, 1887,  was  subject  to  the  rights 
of  Bass,  under  his  pre-emption  declaratory  statement,  filed  October  12, 
1885,  it  being  an  unexpired  filing  of  record  when  the  company  applied 
to  select  the  land  and  whi^n  Bass  moved  upon  the  land  in  January, 
1888,  with  his  family,  and  made  actual  residence  thereon,  since  whii-.h 
time  he  has  complied  with  the  x)re-emption  law  as  to  inhabitancy,  valti- 
vation  and  improvements. 

The  decision  of  your  office  is  affirmed. 
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TIMBER  CULTURE  PROOF— PUBLIC ATIOX. 

•  William  Thompson. 

The  time  occapied  in  the  preparation  of  the  s  oil  and  planting  the  trees,  may  be  com- 
puted in  final  timber  cnltnre  proof  as  forming  a  part  of  the  statutory  period  of 
cnltivation  where  the  entry  was  made  prior  to  the  j^galations  of  June  ^,  18b7. 

The  requirements  of  said  regulations,  in  the  matter  of  publishing  notice  of  intention 
to  snbmit  final  timber  cnltnre  proof,  are  not  enforce<l  where  the  entry  was  made 
prior  to  September  15,  1887. 

First  Assistant  Secretary  Okandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  April  26,  1890. 

I  have  coDsidered  the  case  of  William  Thompson,  ou  appeal  from 
your  office  decision  of  November  22,  1888,  rejecting  his  final  proof  in 
sapport  of  his  timber  culture  entry  for  the  SE.  i  section  22,  T.  139  N., 
£.  80  W.,  Bismarck  land  district,  North  Dakota. 

On  May  13, 1876,  he  made  a  timber-culture  entry  for  said  tract  and  on 
August  30,  1886,  submitted  proof  in  support  of  the  same  and  received 
from  the  local  officers  a  certificate  in  due  form,  entitling  him  to  a  patent. 

January  18, 1887,  your  office  rejected  said  proof,  and  on  February  18, 
1887,  Thompson  filed  a  motion  for  a  reconsideration  and  modification  of 
said  decision. 

March  18, 1887,  while  said  motion  was  pending  before  your  office,  he 
appealed,  from  said  decision  to  this  Department  and  on  June  8, 1887,  he 
was  informed  that  ^'  the  appeal  being  filed,  your  office  coald  not  con- 
sider the  motion  for  review,  although  the  evidence  on  file  was  probably 
sufficient  to  modify  or  rescind  the  former  decision." 

June  13, 1887,  said  appeal  was  withdrawn,  <^  with  the  proviso  that 
should  the  action  of  the  Commissioner  upon  the  motion  to  reconsider  be 
unfavorable  to  claimant,  the  appeal  may  be  renewed''.  • 

October  13, 1887,  the  case  came  up  before  your  office  on  the  ''motion 
for  a  reconsideration  of  said  decision  of  January  18, 1887,"  and  your 
office  letter  "0"  October  13, 1887,  states  : — ''  From  the  proof  submitted 
I  am  satisfied  that  the  claimant  has  complied  with  all  requirements 
of  law.  The  decision  above  mentioned  is  therefore  rescinded.  In  due 
course  of  business  the  proof  will  receive  final  consideration." 

On  November  22, 1888,  the  case  came  up  for  "  final  consideration" 
and  your  office  decision  states, — 

Final  timber  culture  proof  ....  William  Thompsou  original  entry  No.  11, 
made  May  18, 187G,  is  hereby  rejected.  The  planting  of  entire  acreage  was  completed 
in  the  spring  of  1880,  proof  was  oifered  August  30,  186G,  without  publication.  Eight 
years'  cnltivation  has  not  been  shown  as  required  by  law  and  under  the  ruling  of  the 

Secretary  in  the  ease  of  Henry  Hooper  (6  L.  D.,  624), advise  the 

claimant  that  his  entry  is  suspended  and  that  he  may  make  new  proof  .... 
but  that  new  proof  must  be  preceded  by  proper  advertisement  ....  If  native 
bom  he  must  so  state  in  bi»  affidavit,  and  if  naturalized  he  will  have  to  furnish  a 
copy  of  his  naturalization  certificate. 

From  this  decision  Thompsou  appealvd,  to  this  Department. 

The  testimony  shows  that  in  the  spring  of  1878  the  entryman  had 
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broken,  on  the  tract,  about  sixteen  acres.  In  1879  the  broken  land  was 
•replowed  and  sowed  to  oats.  In  the  fall  of  1879  he  had  about  six  acres 
plowed,  harrowed,  furrowed  (about  four  feet  apart)  and  planted  to  tree 
seeds,  ash  and  box-elder.  During  the  summer  of  1880,  the  ground  was 
cultivated,  by  plowing  and  hoeing — similar  to  the  cultivation  of  com 
ground.  In  the  fall  of  1880  he  plowed,  harrowed,  furrowed,  and  planted 
to  tree  seeds,  enough  land  adjoining  the  former  parcel  to  make  by 
measurement  about  13|  acres.  He  has  carefully  cultivated  this  land 
each  year  and  had  in  August,  1886,  about  10,000  thrifty  trees  growing 
thereon.    The  land  was  in  good  condition,  free  from  weeda. 

This  entry  was  made  prior  to  June  27, 1887.  The  regulations  then  in 
force  did  not  require  eight  years  of  cultivation  of  trees,  but  allowed  the 
time  occupied  in  the  preparation  of  soil  and  planting  to  be  computed  on 
final  proof.    See  John  M.  Lindback  (9  L.  D.,  284). 

The  same  principle  of  law  applies  to  publication  of  notice,  and  cir- 
cular of  December  3, 1889  (9  L.  D.,  672),  provided — ^'  The  requirements  of 
circular  of  June  27  approved  July  12,  1887,  (6  L.  D.,  280)  as  to  publica- 
tion of  notice  of  intention  to  make  final  proof  on  timber  culture  entries 
will  not  be  insisted  on,  in  cases  where  the  original  entry  was  made  prior 
to  September  16, 1887." 

The  entryman  has  filed  an  affidavit  stating  that  he  is  a  native  bom 
citizen  of  the  United  States,  evidently  in  compliance  with  the  require- 
ments of  your  office.  It  is,  therefore,  not  necessary  to  consider  that 
matter  further. 

Your  decision  rejecting  the  said  final  proof  is  reversed  and  the  said 
entry  will  be  passed  to  patent. 


•        Equitable  Adjudication— Additional  Bules. 

Commissioner  of  the  OenercU  Land  Office  to  the  Secretary  of  the  Interior , 

April  10, 1890. 

Eeferring  to  your  letter  of  instructions  of  the  13th  ultimo,  10  L.  D., 
299,  relative  to  the  proper  method  of  proceeding  for  the  confirmation 
on  equitable  grounds  of  suspended  entries  according  to  the  provisions 
of  sections  2450  to  2457  U.  S.  Eevised  Statutes,  I  have  the  honor  here- 
with to  submit  for  your  consideration  and  the  consideration  of  the 
Honorable  the  Attorney-General,  proposed  additional  rules  thereunder, 
Nos.  31,32,  and  33. 

Secretary  of  the  Interior  to  the  Commissioner  of  the  General  Land  Office^ 

April  28, 1890. 

I  return  herewith,  approved  by  the  AttiOrney-General  and  myself 
acting  as  a  board,  the  three  additional  rules  numbered  31,  32  and  33, 
which  were  submitted  with  your  letter  to  the  Department,  dated  the 
10th  instant,  and  which  are  for  your  guidance  in  submitting  suspended 
entries  to  the  board  of  equitable  abjudication  under  the  provisions  of 
sections  2450-2457  Bevised  Statutes, 
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Depabtment  of  the  Intebioe, 

Genebal  Land  Office, 
WoHhington^  D,  C,  April  10,  1800. 
The  following  rales  are  hereby  established,  with  the  concurrence  of 
the  Secretary  of  the  Interior  and  Attorney-Oeneral,  as  additional  to 
the  regnlations  in  accordance  with  which  suspended  claims  are  decided 
ander  sections  2450  to  2457,  Be  vised  Statutes,  as  amended  by  the  act 
of  Congress  of  February  27,  1877,  viz : 

31.  All  preemption,  homestead,  commutation  of  homestead,  and 
timbercniture  entries,  in  which  final  proof  has  been  made,  and  in  which- 
compliance  with  one  or  more  legal  requirements  with  reference  to  the 
iSnal  proof  notice  or  in  other  respects,  does  not  appear  in  the  papers, 
because  of  the  neglect  or  inattention  of  the  district  land  officers,  in 
allowing  the  final  proof  and  payment  to  be  made  notwithstanding  such 
defect,  bat  where  in  fact  notice  was  given  and  in  which  no  adverse 
claim  appears,  and  the  existing  testimony  shows  a  substantial,  bona 
fide  compliance  with  the  law  as  to  residence  and  improvementin  pre- 
emption, homestead  and  commutation  of  homestead  entries,  or  as  to  the 
required  planting,  cultivating  and  protecting  of  the  timber,  in  timber 
culture  entries,  or  where  such  facts  were  satisfactorily  shown  to  the 
district  land  officers  by  proof  which  was  lost  in  transmission  to  the 
General  Land  Office,  and  can  not  now  be  renewed  by  reason  of  the 
death  of  witnesses  or  other  cause. 

32.  All  homestead  and  timber  culture  entries  in  which  the  party  has 
shown  good  faith  and  a  substantial  compliance  with  the  legal  require- 
ments of  residence  and  cultivation  of  the  land  in  homestead  entries, 
or  the  required  planting,  cultivating,  and  protecting  of  the  timber,  in 
timber  culture  entries,  but  in  which  the  party  did  not,  through  igno- 
rance of  the  law,  declare  his  intention  to  become  a  citizen  of  the  United 
States  until  after  he  had  made  his  entry,  or,  in  homestead  entries,  did 
not  from  like  cause  perfect  citizenship  until  after  the  making  of  final 
proof,  and  in  which  there  is  no  adverse  claim. 

33.  All  homestead  and  timber  culture  entries  in  which  good  faith  ap- 
pears, and  a  substantial  compliance  with  law,  and  in  which  there  is  no 
adverse  claim,  but  in  which  full  compliance  with  law  was  not  effected, 
or  final  proof  made  within  the  period  prescribed  or  residence  established 
on  the  land  in  homestead  entries  within  the  time  fixed  therefor  by 
statute  or  official  regulation  based  thereon,  and  in  which  such  failure  was 
caused  by  ignorance  of  the  law,  by  accident  or  mistake,  by  sickness  of  the 
party  or  his  family  or  by  other  obstacle  which  he  could  not  control. 

Lewis  A,  Gboff, 
Commissioner  of  the  General  Land  Office. 
We  concur  in  the  foregoing  additional  rules. 

John  W.  Noble, 
Secretary  of  the  Interior. 

.     W.  H.   H.   MiLLEE, 

April  24, 1890,  Attorney  General. 
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RAILBOAD  GRANT-INDEMNITY  liANDS-SETTLEMENT  RIGHTS. 

Missouri,  Kansas  and  Texas  By.  Co.  v.  Beal. 

When  application  is  made  to  enter  lands  included  within  the  limits  of  a  reYoked  in- 
demnity withdrawal  and  covered  by  a  prior  unapproved  selection,  the  iaaue  as 
between  the  applicant  and  the  company  is  whether  the  land  is  subject  to  auch 
selection,  and  the  burden  is  upon  the  former  to  show  prima  fade  that  it  is  not 
subject  to  selection. 

Prior  to  selection  the  right  to  indemnity  lands  is  only  a  float ;  and  the  right  acquired 
by  selection  is  dependent  upon  the  status  of  the  lands  at  date  of  selection  and  not 
at  date  of  withdrawal. 

A  pre-emptive  right  is  not  acquired  by  the  purchase  of  the  possessory  right  of  a  prior 
pre*emption  claimant. 

A  deed  executed  by  the  company,  prior  to  selection,  for  land  within  its  grant  of  in- 
demnity, does  not  alter  the  status  of  the  tract  as  *^  public  land,'' or  preclude  the 
subsequent  selection  thereof,  as  such  act  is  necessary  to  the  perfection  of  the 
title  held  by  the  grantee  of  the  company. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  April 

28, 1890. 

This  is  an  appeal  by  the  Missoari,  Kansas  and  Texas  Eailway  Coib- 
pany  from  the  decision  of  yonr  office  of  July  5,  1888,  in  the  case  of  said 
company  against  George  W.  Beal,  and  involves  the  E.  ^  of  NW.  ^  and 
NW.  i  of  NW.  i,  Sec.  23,  T.  25  S.,  R.  15  E.,  Independence  district, 
Kansas. 

It  is  claimed  by  the  counsel  for  appellant,  that  this  land  fell  within 
the  withdrawal,  by  yonr  office  letter  of  March  19,  1863,  in  favor  of  the 
Leavenworth,  Lawrence  and  Kansas  Railroad,  under  the  grant  of  March 
3, 1863  (12  Stat.,  772)^  but  it  appears  from  an  inspection  of  the  records 
of  your  office,  that  (as  stated  in  your  office  decision)  this  is  not  the  case. 
The  land  is,  however,  situated  within  the  indemnity  limits  of  the  appel- 
lant's road,  under  the  grant  of  July  25, 1866  (14  Stat,  236),  a  with- 
drawal  on  which  was  ordered  by  your  office,  March  19, 1867. 

It  appears  from  your  office  decision,  that  the  appellant  selected  the 
land,  October  11,  1877,  but  said  selection  is  unapproved.  October  15, 
1887,  George  W.  Beal  applied  to  enter  the  land  under  the  homestead 
law.  The  appellant  having  been  notified  by  the  local  officers  of  this 
application,  protested  against  its  allowance,  and  a  hearing  was  there- 
upon ordered  and  held,  January  11, 1888.  On  the  hearing  it  was  shown, 
that  Isaac  Nelson  settled  on  and  filed  a  pre-emption  declaratory  state- 
ment for  the  land  about  July  7,  1866,  but  it  does  not  appear  how  long 
he  resided  there,  or  whether  or  not  he  had  abandoned  the  claim  before 
the  withdrawal  of  March  19, 1867;  that  in  August,  1869,  J.  J.  Layton 
commenced  cultivating  the  land  and  improved  and  cultivated  it  until 
July,  1883;  that  in  June,  1870,  Layton  purchased  Nelson's  claim  or 
filing  of  one  Cook,  and  '^  proposed  to  renew  it"  on  the  land,  but  the  local 
officers  would  not  allow  him  to  do  so,  because,  as  thoy  claimed,  it  was 
railroad  land,  and,  on  December  5,  1876,  he  purchased  the  land  of  ap- 
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pellaDt  for  eigbt  hundred  dollars,  and  in  June,  1883,  he  sold  it  to  the 
appellee,  George  W.  Beal,  for  $1,682.00,  and  said  Beal  has  since  (nearly 
five  years  at  date  of  hearing)  resided  upon  the  land  with  his  family, 
making  it  his  home  to  the  exclusion  of  one  elsewhere  and  cultivating  it 
to  a  large  extent  and  erecting  upon  it  permanent  improvements  of  great 
value.  The  evidence  further  showed,  that  in  the  spring  of  1872,  Lay  ton 
moved  a  house  upon  the  land  and  staid  there  from  a  week  to  ten  days, 
but  then  took  the  house  to  the  land  on  which  his  residence  was  for  use 
as  a  stable;  and  that  from  the  time  he  went  on  the  land  in  August, 
1869,  until  he  sold  it  to  Beal  in  June,  1883,  his  residence  was  on  another 
tract  of  land  and  about  three  quarters  of  mile  from  that  in  dispate. 

By  letter  of  August  25,  1887,  your  office  wrote  the  local  officers  at 
Independence,  Kansas,  as  follows: — 

Under  iastrQctions  from  the  Honorable  Secretary  of  the  Interior , 

yon  are  directed  to  restore  to  the  public  domain  and  open  to  settlement  nnder  the 
general  land  laws,  all  lauds  in  yonr  district  heretofore  withdrawn  for  indemnity  pur- 
poses nnder  the  grant  of  July  25,  1866,  for  the  Mi6SOuri,  Kansas  and  Texas  Bail  way 

Company,  except  such  lands  as  may  be  covered  by  approved  selections 

Aa  to  lands  covered  by  unapproved  belections,  application  to  make  filings  or  entries 

thereon  may  be  received,  held  and  noted,  subject  to  the  claim  of  the  company 

Whenever  such  application  to  iile  or  enter  is  presented,  alleging  upon  snfflcientjprtma 
f<icie  showing,  that  the  land  is  not  subject  to  the  company's  right  of  selection,  notice 
thereof  will  be  given  to  the  proper  representative  of  the  company,  which  will  be 
allowed  thirty  days  after  service  of  said  notice,  within  which  to  present  objections. 
(See  Atlantic  and  Pacific  R.  R.  Co.,  6  L.  D.,  91.) 

The  land  involved  in  the  present  case  falls  within  the  category  of 
lands  referred  to  above  as  <'  withdrawn  for  indemnity  purposes"  under 
the  grant  to  appellant  and  ''  covered  by  unapproved  selections."  Under 
said  instructions  of  the  Secretary  of  the  Interior,  when  application  is 
made  to  enter  or  file  upon  such  lands,  the  issue  to  be  tried  as  between 
the  applicant  and  the  railroad  company  is,  whether  the  land  was  '<  sub- 
ject to  the  company's  right  of  selection,"  and  the  burden  is  upon  the 
former  to  show  prima  faoiej  that  it  is  not  subject  to  such  selection.  The 
land  being  'Mien"  or  indemnity  land,  the  appellant's  <' right  prior  to 
selection  was  only  a  float,  and  attached  to  the  laud  at  the  date  of  selec- 
tion  and  was  dependent  upon  the  status  of  the  land  at  that  date,  and  not 
at  the  date  of  the  withdrawal.  (Eyan  v.  Railroad  Company,  9ft  U.  8., 
382;  Counterman  v,  Missouri,  Kansas  and  Texas  K'y  Co.,  8  L.  D.,  237). 
The  question  then  is,  was  the  status  of  the  land  under  the  facts  recited 
herein  as  shown  at  the  hearing  such  at  the  date  of  its  selection  by  the 
company  as  to  render  it  subject  to  such  selection.  If  it  was,  it  was  not 
subject  to  Beal's  homestead  application. 

If  the  United  States  had  not  '^  sold  "  the  land,  or  "  the  right  of  pre- 
emption or  homestead  settlement "  had  not  attached  to  it  (or  if  such 
right  had  attached  but  had  been  abandoned  and  had  ceased  to  exist 
prior  to  selection)  or  it  had  not  *'  been  reserved  by  the  United  States 
for  any  purpose  whatever  " — in  other  words,  if  it  was  "  public  land  " — at 
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the  date  of  selection,  then  it  was  subject  thereto.    (Sec.  1,  Act  of  July 
26, 1866, 14  Stat.,  236).    The  land  had  not  been  sold  or  reserved  by  the 
government  and  the  inquiry  is  narrowed  to  this,  was  the  land  at  date 
of  selection,  October  11,  1877,  covered  by  any  **  right  of  pre-emption  or 
homestesud  settlement^  t    The  pre-emption  claim  of  Nelson  had  been 
abandoned  and  had  ceased  to  exist  for  many  years  before  the  selection. 
Lay  ton  claims  to  have  bought  from  one  Cook  in  1870  the  '^filing'' of 
Nelson.    By  such  a  purchase  he  could  not  acquire  a  pre-emptive  right 
or  initiate  a  pre-emption  claim  (Rev.  Stat.,  Sees.  2259,  2263;  Myers  r. 
Croft,  13  Wall.,  p.  296).    In  order  to  initiate  a  pre-emption  claim.  Lay- 
ton  should  have  settled  upon  and  improved  the  laud  and  in  the  pre- 
scribed time  have  filed  a  declaratory,  statement  therefor  in  his  own 
right,  and  not  have  made  application,  as  he  stated  he  did,  to  ^^  renew 
Nelson's  filing."    Lay  ton  appears  not  to  have  been  a  settler  on  the 
land  at  the  time  he  applied  to  '^  renew  Nelson's  filing,"  or  at  any  time, 
as  his  residence  from  the  time  he  commenced  cultivating  the  land,  Au- 
gust, 1869,  until  he  sold  to  Beal,  July,  1883,  was  upon  another  and  dis- 
tinct tract.    Be,  therefore,  never  acquired  any  right  of  pre-emption  to 
the  land  in  his  own  right.     Conceding,  however,  for  argument's  sake, 
that  his  application  to  '^  renew  the  filing  of  Nelson,"  was  intended  by 
him  and  could  and  should  have  been  treated  by  the  local  officers  as  an 
application  to  file  a  declaratory  statement  in  his  own  right,  and  wa^s 
erroneously  rejected,  still  by  failing  to  appeal  and  by  subsequent  resi- 
dence on  another  tract  and  purchasing  from  the  appellant  (December 
5, 1876,)  and  thereby  recognizing  its  right,  and  thereafter  selling  the 
land  under  the  right  so  acquired  to  the  appellee  (Beal),  he  must  be  held 
to  have  abandoned  allclaim  to  the  land  under  the  settlement  laws. 
(Neilson  v.  Northern  Pacific  R.  R.  Co.  et  aZ.,  9  L.  D.,  402.)    At  the  date 
of  selection  (October  11, 1877),  therefore,  there  wa«  no  "  right  of  home- 
stead or  pre-emption  settlement"  on  the  land  in  Layton  or  any  one. 
Layton  was  then  holding  and  using  it  for  cultivation  under  a  warranty 
deed  of  conveyance  from  appellant  and  not  under  the  settlement  laws. 
The  land  not  having  been  sold  or  reserved  for  any  purpose  by  tbe 
government  and  there  being  no  ^^  right  of  homestead  or  pre-emption  set- 
tlement "  thereon,  it  was  "  public  land"  at  the  date  of  selection  within 
the  meaning  of  the  act,  and  therefore  "  subject  to  selection."    The  ap- 
pellant's warranty  deM  to  Layton  of  the  land  (to  which  its  right  hsul 
not  then  attached  by  selection)  did  not  affect  the  status  of  the  land  as 
^^  public  land,"  but  when  by  subsequent  selection  of  the  land,  appellant^s 
right  attached,  that  right  inu  red  to  said  grantee  (Layton)  under  the 
deed.    Nor  was  appellant  estopped  by  making  the  deed  from  after- 
wards selecting  the  land,  as  such  selection  was  a  necessary  stop  towards 
perfecting  the  claim  of  its  grantee  and  carrying  out  its  obligation  under 
the  deed  to  make  good  the  title  conveyed.    This  right  or  title  so  ac- 
quired, Layton  in  1883  conveyed  to  the  appellee  BeaL 

The  decision  of  your  office  holding  the  selection  for  cancellation  is  re- 
versed. 
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RAILROAI>  GRAXT-STATE  LEGISLATION. 

St.  Paul,  IVIinneapolis  and  Manitoba  Rt.  Co.  v.  Thompson. 

The  railroad  company  in  accepting  the  benefits  of  the  act,  enacted  by  the  State  March 
1,  1877,  accepted  also  the  conditions  and  limitations  of  said  act,  and  thereby  re- 
linqnished  its  claim  to  lands  occnpie<l  by  actual  settlers  at  the  date  of  the  act, 
and  authorized  reconveyance  by  the  governor  of  the  State. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  April  28, 

1890. 

I  have  considered  the  case  of  the  St.  Paul,  Minueapolis  and  Manitoba 
Hallway  Company  r.  Alexander  Thompson,  on  the  appeal  of  said  com- 
pany from  yoar  ofQce  decision  of  Aagnst  5, 1887,  awarding  to  said 
Thompson  the  right  to  enter  the  S.  ^  NW.  ^  and  lots  3  and  4  (fractional 
N W.  i)  section  3,  T.  131  N.,  R.  44  W.,  5  P.  M.,  Fergus  Falls,  Minnesota 
land  district. 

The  tract  is  within  the  ten  mile  (granted)  limits  of  the  St.  Paul,  Min 
neapolis  and  Manitoba  Ey.  Go.  (St.  Vincent  Extension)  and  was  in 
eluded  among  lands  listed  for  the  benefit  of  that  company  March  12 
1880. 

On  June  23, 1880,  the  governor  of  Minnesota  under  an  act  of  the  leg 
islatnre  of  the  State  of  Minnesota  approved  March  1, 1877  (S|)ecial  Laws 
Minnesota  1877,  p.  257),  reconveyed  the  tract  in  controversy  to  the 
United  States  for  the  benefit  of  said  Thompson  as  a  settler  thereon. 

On  February  4, 1881,  as  stated  in  your  said  decision,  the  land  was 
inadvertently  certified  to  the  3tate  on  account  oTsaid  railway. 

On  Novemb4)r  20, 1883,  said  T  hompson  applied  to  enter  said  land  as 
a  homestead,  and  a  hearing  was  had  at  the  local  office  which  resulted 
in  a  decision  of  the  register  and  receiver  in  favor  of  Thompson's  right 
to  enter  the  tract ;  the  railway  company  appealed  and  your  office  affirmed 
the  local  officers. 

Subsequently  the  facts  in  the  case  were  by  your  office  presented  to 
the  governor  of  Minnesota  and  he  was  requested  to  again  reconvey  the 
said  tract  to  the  United  States,  and  in  response  thereto  the  said  gov- 
ernor executed  such  deed  of  reconveyan  ce  on  July  21, 1887,  and  after 
causing  the  same  to  be  recorded  in  book  *<  A"  of  the  records  of  the  Land 
Office  of  the  State  of  Minnesota  on  pages  10,  11  and  12,  he  transmitted 
said  deed  to  your  office  and  it  is  now  with  the  record  in  the  case. 

The  hearing  before  the  local  officers  was  held  on  January  28, 1884, 
and  the  evidence  introduce  d  shows  that  said  Thompson  is  duly  qualified 
to  make  homestead  entry  ^  that  he  settled  upon  said  tract  with  his 
family  in  June,  1875,  with  the  iutent  to  make  homestead  entry  there- 
for and  has  since  continuously  resided  thereon  and  that  on  the  first  day 
of  March,  1877,  he  had  improvements  on  said  land  of  the  value  of 
$500. 

The  terms  of  the  acts  of  Congress  making  the  grants  under  which 
said  railway  company  claims,  viz.,  March  3, 1857,  (11  Stats.,  195),  and 
March  3, 1865  (13  id.^  526),  made  the  construction  of  the  road  a  con- 
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(lition  precedent  to  tbe  conveyance  of  any  land  by  the  State  to  the 
company,  except  of  that  granted  for  tbe  first  twenty  miles  of  the  road. 

The  company  of  which  tbe  present  company  is  the  snccessor,  failed 
to  bnild  its  road,  opposite  the  land  in  controversy  within  the  time  re- 
quired by  law,  and  on  March  1, 1877,  tbe  legislature  of  the  State  enacted 
said  law  providing  for  an  extension  of  the  time  within  which  the  road 
was  to  be  bailt  (Special  Laws  Minnesota  1877,  p.  257)  and  in  section  10, 
of  s<aid  act  it  is  provided  that  any  company  accepting  the  benefits  of 
said  act  and  completing  the  road  should  acquire  no  rights  in  lands 
within  tbe  grant  upon  which  settlement  had  been  made  in  good  faith 
prior  to  tbe  passage  of  the  act. 

The  facts  in  the  case  at  bar  are  similar  in  all  material  respects  to 
those  in  St.  Paul,  Minneapolis  and  Manitoba  By.  Co.  v.  Chadwick  (6  L. 
D.,  128),  in  which  it  was  held  that  tbe  company  by  accepting  the  ben- 
fits  of  said  act  of  the  legislature  accepted  also  the  conditions  and  limi- 
tations of  the  act,  and  thereby  relinquished  its  claim  to  lands  occu- 
pied by  actual  settlers  at  tbe  date  of  tbe  act  and  authorized  reconvey- 
ance by  tbe  governor  of  tbe  State.  See  also  St.  Paul,  Minneapolis  and 
Manitoba  By.  Co.  v.  Moling  (7  L.  D.,  184),  and  St.  Paul,  Minneapolis 
and  Manitoba  By.  Co.  v.  Morrison  (4  L.  D.,  300-509). 

Your  said  decision  Is  accordingly  affirmed. 


COAIi  liAND— DECLARATORY  STATEMENT-SECOND  FIIilNG. 

Alfred  Geunsfeld. 

The  right  of  purchase  under  a  coal  declaratory  statement  is  not  forfeited,  in  the 

absence  of  a  valid  adverse  right,  by  failure  to  make  proof  and  payment  within 

the  statutory  period  accorded  therefor. 
An  applicant  for  the  right  of  purchase  under  the  coal  land  law,  who  has  failed  t4> 

make  proof  and  payment  within  the  statutory  period,  can  not  secure  farther 

protection  through  a  second  filing  for  the  same  tract. 
Applicants  under  said  law  who  fail  to  make  proof  and  payment  within  the  Btatntory 

period  should  be  required  to  comply  with  the  law,  and  upon  failure  to  do  so,  after 

due  notice,  their  filings  should  be  canceled. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April  29, 

1890. 

On  February  5, 1887,  Alfred  Grnnsfeld  made  application  to  the  local 
officers  to  file  coal  declaratory  statement  for  the  E.  ^  SE.  ^,  Sec.  20,  T. 
15  N.,  E.  19  W.,  Santa  F6,  New  Mexico,  which  was  rejected,  for  the 
reason  that  he  had  exhausted  his  right  by  a  former  filing.  The  action 
of  the  local  officers  was  affirmed  by  your  office,  and  he  appealed  to  the 
Department. 

The  decision  of  your  office  was  set  aside  by  the  Department,  for  the 
reason  that  neither  the  declaratory  statement,  nor  a  copy  of  it  appeared 
in  the  record,  and  you  were  directed  to  notify  the  applicant  to  file  a  new 
declaratory  statement  and  accompanying  papers,  in  place  of  the  orig- 
inals alleged  to  have  been  destroyed  by  fire,  setting  forth  as  nearly  as 


DECISIONS   RELATING   TO    THE   PUBLIC   LANDS.  509 

possible  tbe  same  facts  alleged  in  the  original  application,  which  will  be 
received  by  the  local  officers  as  of  the  date  the  original  was  oft'ered. 

In  parsaance  of  said  instractions,  the  applicant  filed  a  new  declara- 
tory statement,  which  was  forwarded  to  yoar  office,  and  your  office 
again  rejected  the  application  of  Grnnsfeld,  for  the  reason  that  he  had 
exhausted  his  right  by  a  former  filing.  From  this  decision  he  appealed, 
alleging  error  in  said  decision,  for  the  reason — 

That  the  filing  of  &  coal  declaratory  statement  unless  completed  and  payment  made 
for  the  land  embraced  therein,  as  provided  by  law,  does  not  exbanst  the  right  of  tbe 
applicant  and  upon  the  expiration  of  snch  a  filing  there  is  nothing  in  the  lawsor  regu- 
lations to  prohibit  the  filing  of  a  second  coal  declaratory  statement  by  the  same 
party. 

It  appears  from  the  record  that,  on  February  5, 1880,  Alfred  Grnns- 
feld filed  coal  declaratory  statement,  No.  183,  for  the  £.  i  of  SE.  ^,  Sec. 
20,  T,  15  K,  R.  19  W.,  Santa  F6,  New  Mexico.  This  filing  is  still  of 
record  and  uncanceled,  and  final  proof  and  payment  have  not  been 
made  thereon.  On  February  5,  1887,  he  applied  to  file  declaratory 
statement  for  the  same  tract,  which  was  rejected,  for  the  reasons  above 
stated. 

The  act  of  March  3, 1873  (17  Stat,  607),  providing  for  the  sale  of  coal 
lands,  is  embraced  in  the  Revised  Statutes,  from  section  2347  to  section 
2352,  inclusive.  The  act  provides  that  every  person  above  the  age  of 
twenty-one  years,  who  is  a  citizen  of  the  United  States,  or  who  has 
declared  his  intention  to  become  a  citizen,  and  who  has  opened  and 
improved,  or  who  shall  hereafter  open  and  improve,  any  coal  mine  or 
mines  upon  the  public  lands,  and  shall  be  in  actual  possession  of  the 
same,  shall  be  entitled  to  a  preference  right  of  entry  of  the  mines  so 
opened  and  improved,  not  exceeding  one  hundred  and  sixty  acres  to 
each  individual  person.  All  such  claims  must  be  presented  to  the  local 
officers  within  sixty  days  after  the  date  of  actual  possession  and  the 
commencement  of  improvements  on  the  land  by  the  filing  of  a  declara- 
tory statement.    It  then  provides  (Sec.  2350,  R.  S.) — 

The  three  preceding  sections  shall  be  held  to  authorize  only  one  entry  by  tbe  same 
person  or  association  of  persons ;  and  no  association  of  persons,  any  member  of  which 
shall  have  taken  the  benefit  of  such  sections,  either  as  an  individual  or  as  a  member 
of  any  other  association,  shall  enter  or  hold  any  other  lands  under  the  provisions 
thereof;  and  no  member  of  any  association  which  shall  have  taken  the  benefit  of 
such  sections  shall  enter  or  hold  any  other  lands  under  their  provisions ;  and  all  per- 
SODS  claiming  under  section  twenty-three  hundred  and  forty-eight  shaU  be  required 
to  prove  their  respective  rights,  and  pay  for  the  lands  filed  upon  within  one  year 
from  the  time  prescribed  for  filing  their  respective  claims ;  and  upon  failure  to  file 
the  proper  notice,  or  to  pay  for  the  land  within  the  required  period,  the  same  shall 
be  subject  to  entry  by  any  other  qualified  applicant. 

The  rules  and  regulations  adopted  by  the  Department  to  enforce  and 
carry  out  the  provisions  of  said  law  declare  that: 

A  party  who  otherwise  complies  with  the  law  may  enter  after  the  expiration  of 
said  year,  provided  no  valid  adverse  right  shall  have  intervened.    He  postpones  his 
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eDtry  beyond  said  year  at  his  own  risk,  and  the  government  cannot  thereafter  protect 
him  against  another  who  complies  with  the  law,  and  the  value  of  his  improveinenta 
can  have  no  weight  in  his  favor. 
(Sec.  31.  Coal-Land  Laws  and  BegalationH  therennderi  approved  Jnly  31,  1882.) 

The  question  as  to  whether  the  filing  of  a  declaratory  statement 
under  the  coal  land  laws  exhausts  the  right  to  file  a  second  declaratory 
statement  as  in  the  pre-emption  law,  does  not  arise  in  this  case,  be- 
cause the  applicant  has  already  an  uncanceled  filing  of  record  for  the 
same  tract,  and  this  is  a  sufficient  ground  for  the  rejection  of  his  second 
application.  The  expiration  of  the  statutory  time  does  not  forfeit  his 
right  to  ofi'er  final  proof  and  payment  for  the  land,  provided  no  valid 
adverse  right  has  intervened.  Ko  purpose  can  be  subserved  by  the 
filing  of  a  second  declaratory  statement,  except  to  commence  a  new- 
statutory  period,  which  could  not  avail  as  against  an  adverse  claimant 
who  went  upon  the  tract  after  the  expiration  of  twelve  months  from 
the  date  of  the  first  filing.  While  the  failure  to  make  proof  and  pay- 
ment within  the  statutory  period  will  not  of  itself  work  a  forfeiture  of 
the  right  of  the  claimant  to  make  proof  and  payment  therefor  after  the 
expiration  of  said  period,  yet  it  was  clearly  the  purpose  of  the  law  to 
require  payment  within  said  period,  and  when  persons  have  filed  declar- 
atory statements  for  mines  opened  and  improved  by  them,  and  fail  to 
prove  up  and  make  payment  within  the  statutory  period,  they  should  be 
required  to  comply  with  the  provisions  of  the  law,  and  upon  failure 
to  do  so  after  due  notice,  their  filings  should  be  canceled. 

You  will  therefore  direct  the  local  officers  to  give  notice  to  the  claim- 
ant that  he  will  be  required  to  submit  proof  and  make  payment  for 
said  land  within  sixty  days  from  notice  of  this  decision,  and  upon  fSail- 
ure  to  comply  with  said  notice,  his  filing  will  be  canceled. 

Your  decision  rejecting  his  application  of  February  5, 1887,  to  file 
for  said  laud,  is  affirmed. 

SBTTL.EMENT  RIGnTS-APPL.ICATIOK  TO  ENTER. 

Griffin  v.  Pettigrew. 

One  who  remains  on  land  by  permission  of  others,  asserting  no  right  in  himself^  and 
fails  to  perform  any  of  the  acts  required  by  the  settlement  laws,  can  not,  while 
such  conditions  continue,  be  regarded  as  a  settler  under  said  laws. 

An  application  to  make  homestead  entry  reserves  the  land  covered  thereby  from  any 
other  disposition  until  final  action  thereon. 

A  charge  of  abandonment  will  not  lie  against  a  homestead  claimant  prior  to  the 
allowance  of  his  application  to  enter. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  OeneraiLand 

Office^  April  29, 1890. 

I  have  considered  the  case  of  William  Griffin  v,  John  H.  Pettigrew 
on  appeal  of  the  latter  from  your  office  decision  of  October  17, 1888, 
awarding  to  Griffin  the  superior  right  to  the  SB.  i  SE.  i,  N.  J  SB.  J  and 
SB.  i  NE.  i  Sec.  9,  T.  U  N,,  R.  6  E.,  M.  D.  M.,  MarysviUe,  California. 
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It  appears  that  in  1868  one  Alfred  Hodnett  filed  declaratory  state- 
ment for  these  tracts,  but  the  claim  was  never  perfected ;  and  that  in 
1873  one  Felix  G.  Hendrix  applied  to  make  a  pre-emption  filing  for  the 
same  which  was  rejected  by  your  office  after  hearing,  on  accoant  of  the 
claim  of  the  Central  Pacific  railroad  company.  On  April  15, 1884,  said 
Griffin  offered  homestead  application  for  the  tract  which  was  rejected 
by  the  local  officers  on  accoant  of  the  railroad  claim.  Yonr  office  on  ap- 
peal decided  against  the  company  and  the  Department  on  Jaly  15, 1886, 
(5  L.  D.,  12),  held  that  said  tract  was  excepted  from  the  grant  for  said 
company  by  the  pre-emption  claims  above  alluded  to,  and  concluded, — 
'^  Some  question  having  arisen  between  Mr.  Griffin  and  another  party 
claiming  to  have  purchased  the  improvements  of  Hodnett,  as  to  priority 
of  right,  and  that  question  not  having  been  passed  upon  by  your  office, 
I  return  herewith  all  papers  in  the  case  for  such  further  action  as  may 
be  necessary  in  the  premises."  The  other  party  referred  to  was  said 
John  H.  Pettigrew,  who  on  January  27,  1885,  had  applied  to  make 
homestead  entry  for  said  tract.  Hearing  was  ordered  by  your  office  and 
held  December  9, 1886.  The  local  officers  decided  in  favor  of  Pettigrew ; 
your  office  reversed  that  decision. 

The  testimony  of  Pettigrew  showed  that  he  was  seventy-five  years 
of  age  and  occupied  in  ^'  raising  a  little  poultry  at  present, "  that  since 
1858  he  had  lived  on  the  tract  in  a  cabin,  which  seems  to  have  belonged 
to  Pettigrew's  brother  and  said  Alfred  Hodnett  partners  in  the  business 
of  raising  sheep.  The  testimony  further  shows  that  the  brother  died 
in  1870.  At  that  time  there  were  on  the  tract  the  cabin,  a  blacksmith 
sbop,  corral  for  chickens  and  turkeys,  and  a  chicken  house  valued  in 
all  at  $50.  In  1871  John  M.  Hewlett  and  one  Trefry  bought  the  im- 
provements and  the  *'  right  ^  to  use  the  tract  as  a  sheep  range  from  said 
Hodnett  for  $75. 

Hewlett  says  there  were  then  on  the  tract  a  house  and  a  little  field 
fenced  in,  about  five  or  six  acres,  also  some  little  sheds  dilapidated  and 
broken  down.  Pettigrew  continued  to  live  in  the  cabin  with  Hewlett 
and  the  latter  furnished  <Hhe  grub."  Pettigrew  made  no  clstim  ad- 
verse to  Hewlett's.  The  latter  used  the  place  as  a  sheep  range.  In 
1872  said  parties  sold  the  improvements  to  one  B.  D.  Anderson  who 
testifies  that  Pettigrew  made  no  claim  to  them.  He  told  Pettigrew 
that  he  had  bought  them  and  was  going  to  corral  his  sheep  there.  The 
latter  answered,  '^  I  will  move  right  out.  I  don't  claim  nothing."  An- 
derson told  him  to  remain  as  long  as  he  desired.  After  about  two 
years  Anderson  sold  the  improvements  again  to  Hewlett  and  Trefry. 
After  Hendrix  filed  for  the  tract  Hewlett  paid  him  $50  a  year  for  the 
use  of  it  while  the  former  maintained  his  claim.  Hendrix  told  Petti- 
grew that  he  intended  to  pre-empt  the  land  and  asked  him  if  he  would 
object;  to  which  he  replied  that  he  would  not,  that  he  was  too  old  to 
do  anything  with  the  land.  He  thereupon  agreed  to  be  a  witness  for 
Sendrix  and  acted  in  that  capacity,  and  testified  that  he  bad  no  inter- 
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est  in  the  claim.  In  1881  Howlett  sold  to  one  Frank  Hunt  for  $60. 
These  varioas  claimants  allowed  Pettigrew  to  remain  in  the  cabin,  and 
they  and  others  supplied  his  wants.  He  made  no  improvements  on 
the  land  and  says  he  allowed  those  already  there  to  decay  and  the  well 
to  become  filled  up,  and  thereafter  got  water  from  another  claim.  He 
says  the  improvements  are  now  worth  abont  $25  or  $30.  Hunt  paid 
the  expenses  of  Pettigrew's  application  to  enter.  The  latter  says  he 
did  not  enter  the  land  for  the  reason  that  the  register  told  him  about 
February,  1881,  that  it  belonged  to  the  railroad  company.  He  says  he 
had  some  correspondence  with  the  land  agent  of  the  company  in  that 
year  with  reference  to  the  tract. 

Your  o£8ce  was  of  opinion  that  Pettigrew  never  intended  to  secure 
the  tract  by  complying  with  the  homestead  law,  but  that  he  is  now  con- 
tending for  it  in  the  Interest  of  said  Hunt. 

While  it  may  be  that  Pettigrew  in  1881  intended  to  assert  a  claim  to 
this  tract  he  never  formally  did  so.  By  his  conduct  at  all  times  when 
the  matter  was  in  issue  he  disclaimed  ownership  in  anything  on  the 
premises.    He  remained  on  the  land  merely  by  sufferance. 

The  term  ^<  settler  "  as  used  in  the  public  land  laws  has  a  well  defined 
technical  meaning.  A  person  is  a  settler  who  intending  to  initiate  a 
claim  under  one  of  those  laws,  does  some  act  connecting  himself  with 
the  particular  tract  claimed,  said  act  being  equivalent  to  the  announce- 
ment of  such  intention,  and  from  which  the  public  generally  may  have 
notice  of  his  claim.  Allman  v,  Thulon  (1  C.  L.  L.,  690),  Samuel  M. 
Frank  (2  L.  D.,  628)  and  cases  cited.  A  person  who  remains  on  land 
by  permission  of  others  asserting  no  right  in  himself  and  fails  to  perform 
any  of  the  acts  required  by  the  settlement  laws,  cannot,  while  such  con- 
ditions continue,  be  regarded  as  a  settler  under  those  laws. 

This  was  the  condition  of  things  when  Griffin  applied  to  enter.  His 
application  while  pending  withdraws  the  land  from  any  other  disposi- 
tion until  final  action  thereon.  Pfaff  v.  Williams  (4  L.  D.,  4>5) ;  Maria 
C.  Arter  (7  L.  D.,136).  This  decision  finally  passes  on  the  application. 
The  application  of  Pettigrew  pending  Griffin's  appeal  was  properly 
rejected. 

The  testimony  shows  that  about  July,  1885,  Griffin  with  his  family 
took  up  his  residence  on  the  tract  and  has  resided  there  continuously, 
that  his  improvements  consist  of  a  dwelling,  chicken  house,  barn,  a  fence 
around  the  house,  two  wells,  and  some  young  trees  set  out,  valued  in 
all  at  about  $235. 

The  attorneys  for  Pettigrew  urge  that  as  Griffin  did  not  take  up  his 
residence  until  some  seventeen  months  after  his  application  he  had 
abandoned  the  tract.  In  support  of  this  proposition  the  cases  of  Byrne 
V.  Dorward  (5^  L.  D.,104),  and  Swain  v.  Call  (9  L.  D.,  22),  are  cited. 
These  cases  hold  that  pending  a  contest  against  an  entry  for  failure  to 
comply  with  the  law,  the  entryman  to  protect  himself  must  continue  to 
comply.    These  cases  are  broadly  distinguished  from  the  one  at  bar  in 
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this,  that  the  application  of  Griffin  to  make  entry  was  rejected,  and  the 
claim  of  the  railroad  was  not  finally  declared  invalid  until  July  15, 1886, 
s^upra.  Until  that  date  the  entry  of  Griffin  conld  not  have  been  al- 
lowed. Before  that  time  at  least  he  had  no  entry,  and  the  charge  of 
abandonment  woald  not  lie. 

For  the  reasons  herein  set  out  the  decision  appealed  from  is  affirmed. 
Pettigrew's  application  is  rejected. 


PUYALLUP  INDLA.N   RESERVATION -HOMESTEAD. 

George  Herriott  et  al. 

The  aat.hority  of  the  execative  in  makiug  the  treaty  of  December  26,  1854,  carried 
with  it  the  right  to  reserve  the  lands  therein  set  apart  for  the  nse  and  occupancy 
of  the  Indians,  and  empowered  the  President  to  make  such  other,  or  additional, 
reeervifttions  as  might  be  found  necessary  to  a  faithful  execution  of  the  purposes 
of  the  treaty. 

The  additional  reservatiofl  created  by  executive  order  of  January  20, 1857,  was  within 
the  scope  of  the  authority  conferred  upon  the  President  by  the  sixth  article  of 
said  treaty. 

The  construction  of  said  treaty  adopted  by  the  executive,  with  the  assent  of  the  In- 
dianSy  in  the  matter  of  said  additional  reservation,  having  been  recognized  and 
endorsed  by  subsequent  Congressional  action,  should  be  accepted  as  conclusive. 

The  act  of  September  27, 1850,  relative  to  public  lands  in  Oregon,  and  the  acts  amenda- 
tory thereof,  do  not  impose  upon  the  executive  any  restriction  in  the  matter  of 
creating  Indian  reservations,  or  limit  the  amount  of  lands  that  may  be  reserved 
for  such  purpose 

No  rights  can  be  secured  under  the  homestead  laws  to  lands  reserved  by  competent 
authority  from  settlement  and  entry. 

Secretary  Noble  to  the  CommissioTier  of  the  General  Land  Office,  April 

30,  1890. 

The  record  in  this  case  shows  that  on  October  28, 1887,  the  following 
applications  to  make  homestead  entry  were  filed  in  the  local  land  office 
at  Olympia,  Washington  Territory,  namely : 

George  Herriott,  for  lots  4  and  5,  and  the  N  W.  J  of  the  SE.  J,  Sec.  10, 
T.  20  :N.,  E.  3  E.,  containing  74.80  acres. 

James  M.  Morrison,  for  the  S.  i  of  the  NB.  J  and  lot  2,  Sec.  10,  T.  20 
N.,  B.  3  E.,  containing  97.G6  acres. 

Richard  Roediger,  for  lot  3  and  the  NE.  i  of  the  NW.  J,  Sec.  10,  and 
lot  6,  Sec.  3,  T.  20  N.,  R.  3  E.,  containing  55.59  acres. 

William  A.  Barry,  for  lot  6  apd  the  S.  i  of  the  SE.  J,  and  the  NE.  | 
of  the  SE.  4,  Sec.  10,  T.  20  N.,  R.  3  E.,  containing  142.36  acres,  and— 

William  Mclntyre,  for  lots  5,  7  and  8,  Sec.  3,  and  the  NW.  i  of  the 
NE.  I,  Sec.  10,  T.  20  N.,  R.  3  E.,  containing  122.13  acres. 

These  applications  were  severally  rejected  by  the  local  officers,  on  the 
day  they  were  filed,  *'  for  the  reason  that  the  tracts  for  which  the  appli- 
cation is  made  are  within  the  limits  of  the  Pnyallnp  Indian  reserva- 
tion.'^ 
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From  this  action  a  joint  appeal  was  taken  by  the  several  applicants. 
The  errors  complained  of  are  briefly  assigned,  and,  in  effect,  amount 
simply  to  an  assertion  that  the  lands  in  question  are  not  within  the  lim- 
its of  the  Puyallup  Indian  reservation,  or  any  other  reservation ;  that 
the^  have  never  been,  in  fact,  withdrawn  from  settlement  nnder  the 
homestead  laws  of  the  United  States,  and  are  therefore  subject  to  home- 
stead entry. 

In  view  of  the  magnitude  of  the  interests  involved,  the  appeal  was, 
on  application  of  appellants,  made  special  by  your  office,  and  was  heard 
out  of  its  regular  order.  The  hearing  resulted  in  an  affirmance,  by  Act- 
ing Commissioner  Stockslager,  on  February  25,  18SS,  of  the  finding  of 
the  local  officers. 

The  papers  are  now  before  this  Department  on  the  joint  appeal  by  the 
several  applicants,  from  said  decision.  Precisely  the  same  questions 
are  involved  in  such  application,  and  in  view  thereof,  although  a  joint 
appeal  is  contrary  to  the  general  practice,  the  cases  have  been  consid- 
ered, and  will  be  disposed  of  together. 

The  errors  assigned  here  are  the  same  as  alleged  in  the  api^eal  from 
the  finding  of  the  local  officers.  They  are  predicated  upoo  the  theory 
and  contention  that  the  lands  in  question  are  not  legally  a  part  of  any 
Indian  or  other  reservation ;  that  although  situated  within  the  desig- 
nated limits  of  the  Puyallup  reservation,  so  called,  they  have  never 
been  lawfully  reserved,  or  withdrawn  from  entry  nnder  the  public  land 
laws,  because  the  President,  in  making  such  reservation,  exceeded  his 
powers  under  the  constitution  and  laws  of  the  United  States,  in  oonse- 
queuce  of  which  the  same  is  null  and  void,  and  should  be  now  so  treated 
by  this  Department,  and  the  several  tracts  in  question  be  treated  as 
vacant  land. 

The  questions  presented  have  been  argued  at  great  length  by  counsel 
for  appellants,  but  there  is  no  appearance  of  record  for  the  Indians 
whose  reservation  is  thus  attacked,  and  no  argument  has  been  made,  or 
brief  filed,  in  their  behalf.  Tbis  condition  of  things  has  made  it  im- 
portant to  examine  the  questions  raised  with  the  greatest  care,  in  order 
to  insure  just  protection  to  the  rights  of  all  parties  interested,  and  has 
entailed  a  greater  extent  of  labor  and  research  than  would  probably 
have  been  necessary  if  the  benefit  of  full  argument  on  both  sides  had 
been  furnished. 

The  following  statement  of  facts  will  illustrate  the  manner  in  which 
the  reservation  in  question  was  made : 

On  December  26,  1854,  a  treaty  was  negotiated  between  the  United 
States,  by  Isaac  I.  Stevens,  Governor  of  Washington  Territory  and 
ex-officio  Superintendent  of  Indian  Affairs  for  that  Territory,  and  the 
Nisqually,  Puyallup  and  other  bands  of  Indians,  by  their  respective 
chiefs,  head-men  and  delegates,  which  was  ratified  by  the  Senate  March 
3, 1855,  and  proclaimed  by  the  President  April  10, 1855,  whereby  the 
said  tribes,  or  bands  of  Indians  ceded,  relinquished  and  conveyed  to  the 
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IJuited  States  all  their  right,  title  and  interest  io  and  to  a  large  area  ot 
coantry,  then  occupied  by  them  in  said  Territory,  in  which  was  included 
the  lands  here  in  question.  There  was  expressly  reserved,  however,  for 
the  use  and  occupation  of  said  tribes  or  bands  a  small  island  called 
Klachemin,  situated  near  the  mouths  of  Hammersley's  and  Totten's  in- 
lets, containing  about  two  sections  of  land;  also  a  square  tract  contain- 
ing two  sections,  situated  on  Pnget  sound,  near  Shenahnam  creek,  and 
another  square  tract  of  two  sections  lying  on  the  south  side  of  Com- 
mencement bay ;  all  of  which  tracts  were  to  be  ^'  set  apart,  and,  as  far 
as  necessary,  surveyed  and  marked  out"  for  the  exclusive  use  of  said 
tribes  and  bands. 

By  the  sixth  article  of  the  treaty,  it  was  provided,  among  other  things, 
that 

The  President  may  hereafter,  wheu  iu  his  opinion  the  interestsof  the  territory  may 
reqnire,  and  the  welfare  of  the  said  Indians  be  promoted,  remove  them  from  either  or 
all  of  said  reservations  to  such  other  suitable  place  or  places  within  said  Territory  as 
he  may  deem  fit,  on  remunerating  them  for  their  improvements  and  the  expenses  of 
their  removal,  or  may  consolidate  them  with  other  friendly  tribes  or  bands.  And  he 
may  further,  at  his  discretioui  cause  the  whole  or  any  portion  of  the  lands  hereby 
reserved,  or  of  such  other  land  as  may  be  selected  in  lieu  thereof,  to  be  surveyed  into 
lots,  and  assign  the  same  to  such  individuals  or  families  as  are  willing  to  avail  them- 
selves of  the  privilege,  and  will  locate  on  the  same  as  a  permanent  home,  on  the  same 
terms  and  subject  to  the  same  regulations  as  are  provided  in  the  sixth  article  of  the 
treaty  with  the  Omahas,  so  far  as  the  same  may  be  applicable. 

Provision  was  made  in  the  treaty  for  the  i}ayment  of  the  sum  of 
thirty-two  thousand  and  five  hundred  dollars  for  the  lands  thereby  ceded, 
in  annual  installments  extending  over  the  period  of  twenty  years,  and 
by  the  tenth  article  thereof,  the  United  States  further  agreed 

to  establish,  at  the  general  agency  for|  the  district  of  Puget  Sound,  withiu  one  year 
from  the  ratification  hereof,  and  to  support  for  a  period  of  twenty  years,  an  agricult- 
ural and  industrial  school,  to  be  free  to  children  of  the  said  tribes  and  bands,  in 
common  with  those  of  other  tribes  of  said  district,  and  to  provide  the  said  school 
with  a  suitable  instructor  or  instructors,  and  also  to  provide  a  smithy  and  carpenter's 
shop,  and  furnish  them  with  the  necessary  tools,  and  employ  a  blacksmith,  carpenter, 
and  farmer,  for  the  term  of  twenty  years,  to  instruct  the  Indians  in  their  respective 
occupations ;  ....  to  employ  a  physician  to  reside  at  the  said  central  agency, 
who  shall  furnish  medicine  and  advice  to  their  sick,  and  shall  vaccinate  them  ;  the 
expenses  of  the  said  school,  shops,  employes,  and  medical  attendance,  to  be  defrayed 
by  the  United  States,  and  not  deducted  from  the  annuities.    (10  Stat.,  1132.) 

It  appears  that  after  this  treaty  was  made,  it  was  found  that  great 
difficulty -would  be  encountered  in  order  to  secure  settlement  of  the 
Indians  on  the  reservations  therein  provided,  and  while  it  is  doubtful 
whether  such  settlement  was  effected  as  to  any  of  the  tracts  named,  it 
is  certain  that  no  settlement,  in  pursuance  of  the  treaty,  was  ever  made 
on  the  tract  of  two  sections  at  the  south  side  of  Commencement  bay. 
This  portion  of  the  land  reserved  by  the  treaty  was  never  selected 
thereunder,  for  the  Indians,  or  ^^  surveyed  and  marked  out  for  their  ex- 
clusive nse,^' 
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On  January  19, 1857,  the  Commissioner  of  Indian  Affairs,  in  a  com- 
mauication  on  the  subject  of  these  reservations,  addressed  to  the  Sec- 
retary of  the  Interior  (Hon.  B.  McClelland),  stated : 

The  treaty  negotiated  on  the  29th  of  December,  1854,  with  certaiu  bands  of  Nis- 
qnally,  Payallnpi  and  other  Indians  of  Puget's  Sound,  Washington  Territory  (article 
2),  provided  for  the  establishment  of  reservations  for  the  colonization  of  Indians,  as 
follows :  Ist.  The  small  island  called  Klah-chemin.  2d.  A  square  tract  containing 
two  sections  near  the  mouth  of  the  She-nah-nam  creek.  3d.  Two  sections  on  the 
south  side  of  Commencement  bay. 

The  sixth  article  of  the  treaty  gives  the  Presiden  t  authority  to  remove  the  Indians 
from  those  locations  to  other  suitable  places  within  Washington  Territory,  or  to  con- 
solidate them  with  friendly  bands. 

So  far  as  this  ofiSce  is  advised  a  permanent  settlement  of  the  Indians  has  not  yet 
been  effected  under  the  treaty.  Governor  Stevens  has  formed  the  opinion  that  the 
locations  named  in  the  first  article  of  the  treaty  were  not  altogether  suitable  for  the 
purpose  of  establishing  Indian  colonies.  One  objection  was  that  they  are  not  suf- 
ficiently extensive.  He  reported  that  seven  hundred  and  fifty  Indians  had  been  col- 
lected from  the  various  bands  for  settlemedt. 

I  have  the  honor  now  to  submit  for  your  consideration  and  action  of  the  President, 
should  you  deem  it  necessary  and  proper,  a  report  recently  received  from  Governor 
Stevens,  dated  December  5, 1856,  with  the  reports  and  maps  therewith,  and  as  therein 
stated,  from  which  it  will  be  observed  that  he  has  arranged  a  plan  of  colonization 
which  involves  the  assignment  of  a  much  greater  quantity  of  land  to  the  Indians, 
under  the  sixth  article  of  the  treaty,  than  was  named  in  the  first  article.  He  pro- 
poses the  enlargement  of  the  Pnyallnp  Reserve  a't  the  south  end  of  Commencement 
bay  to  accommodate  five  hundred  Indians;  the  change  in  the  location,  and  the 
enlargement  of  the  Nisqually  Reserve,  and  the  establishment  of  a  new  location, 
Muckleshoot  Prairie,  where  there  is  a  military  station  that  is  about  tx>  be  abandoned. 

The  quantity  of  land  he  proposes  to  assign  is  not,  in  my  opinion,  too  great  for  the 
settlement  of  the  number  of  Indians  he  reports  for  colonization ;  and  as  the  governor 
recommends  the  approval  of  these  locations,  and  reports  that  the  Indians  assent 
thereto,  I  would  respectfully  suggest  that  they  be  approved  by  the  President,  my 
opinion  )>eing  that,  should  it  be  found  practicable  hereafter  to  consolidate  the  bands 
for  whom  these  reserves  are  intended,  or  to  unite  other  bands  of  Indians  on  the  same 
reserves,  the  authority  to  effect  such  objects  will  still  remain  with  the  President  under 
the  sixth  article  of  the  treaty. 

Within  the  Pnyallup  Reserve  there  have  been  private  locations,  and  the  value  of 
the  claims  and  improvements  has  been  appraised  by  a  board  appointed  for  that  pur- 
pose at  an  aggregate  of  |4,917. 

On  January  20, 1857,  Secretary  McClelland  transmitted  said  com- 
munication to  the  President  of  the  United  States,  accompanied  by  a 
request  that  the  reservations  selected,  as  therein  indicated,  be  approved, 
and  they  were  accordingly  approved  by  President  Pierce  on  the  same 
day.    (Beport,  Commissioner  of  Indian  Affairs,  1886,  page  3T2.) 

By  this  order  of  the  Executive,  there  was  set  apart  and  reserved  for 
the  Pnyallup  Indians,  under  the  sixth  article  of  the  treaty,  in  lien  of 
the  square  tract  of  two  sections  at  the  south  end  of  Commencement  bay, 
mentioned  in  the  second  article  thereof,  about  eighteen  thousand  acres 
of  land  lying  immediately  south  and  east  of  said  bay.  The  tract  thas 
reserved  had  been  previously  surveyed  under  directions  of  Governor 
Stevens,  and  a  map  thereof  was  transmitted  with  his  report  of  December 
6, 1866,  referred  to  in  the  above  communication  to  Secretary  McClelland. 
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On  September  6,  1873,  a  further  executive  order,  relative  to  said 
reservation  was  luade  by  President  Grant,  in  which  it  was  stated  that, 

Agreeable  to  the  reoommendation  of  the  Acting  Secretary  of  the  Interior,  it  is 
hereby  ordered  that  the  Pnyallap  reservation  in  Washington  Territory  be  so  extended 
as  to  include  within  its  limits  all  that  portion  of  section  34,  township  21  north,  range 
3  east,  not  already  indaded  within  the  reservation. 

The  recommendation  of  the  acting  Secretary,  referred  to  in  the  order 
was  based  npon  a  communication  from  the  Acting  Commissioner  of 
Indian  Affairs,  dated  August  26,  1873,  from  which  it  appeared  that  by 
an  inadvertence  or  mistake  in  the  original  survey  of  the  Puyallup  reser- 
vation as  set  apart  by  the  executive  order  of  January  20, 1857,  the  In- 
dians were  deprived  of  the  full  water  frontage  along  the  eastern  shore 
of  Oommencement  bay,  which  it  was  intended  should  be  secured  to  them 
wh^n  the  reservation  was  made.  The  extension  made  by  the  order  was 
recommended  with  a  view  to  relieving  the  Indians  from  the  consequences 
of  this  mistake  in  the  original  survey.    (See  Report,  supraj  374-5.) 

The  exact  date  when  the  agricultural  and  industrial  school,  for  which 
provision  is  made  in  the  tenth  article  of  said  treaty,  was  established,  is 
not  shown  by  the  record,  nor  have  I  been  able  to  obtain  any  definite  in- 
formation concerning  the  same  from  the  records  of  the  Indian  Bureau. 
It  satisfactorily  appears,  however,  that  such  school  was  established,  in 
obedience  to  the  treaty,  about  the  date  or  shortly  thereafter,  of  said 
execative  order  of  January  1857.  Appropriations  were  annually  made 
thereafter,  by  Congress,  for  its  maintenance  and  to  meet  the  require- 
ments of  the  treaty  in  reference  thereto.  The  school  was  located  di- 
rectly south  of  Commencement  bay,  and  for  its  purposes  and  uses,  and 
for  general  agency  purposes,  there  have  been  set  apart  all  that  portion 
of  Sec.  10,  T.  20  K.,  B.  3  E.,  lying  inside  the  reservation,  and  also  parts 
of  sections  3  and  11  of  the  same  township  and  range.  These  tracts  con- 
tain in  the  aggregate  something  over  five  hundred  acres  of  land,  and 
constitute  what  is  now  known  as  the  '*  School  Farm,''  It  is  within  the 
limits  of  this  school  farm  that  the  lands  now  sought  to  be  entered  are 
situated.  These  lands  lie  in  close  proximity  to  the  growing  city  of 
Taooma,  and  by  reason  thereof,  and  of  their  adaptability  to  agricultural 
and  townsite  purposes,  are  of  great  value,  variously'  estimated  from 
(300  to  1700  per  acre. 

All  the  residue  of  said  reservation  has  been  allotted  and  assigned  to 
the  Indians  under  the  sixth  article  of  the  treaty,  and  on  January  30, 
1886,  patents  were  issued  therefor  to  the  parties  thereto  entitled,  in 
accordance  with  the  provisions  of  article  six  of  the  Omaha  treaty  (10 
Stat.,  1043),  referred  to  in  the  treaty  of  1854,  as  aforesaid,  which  pro- 
vides, that  the  President  may,  at  any  time  in  his  discretion,  after  a  per- 
son or  family  has  made  a  location  on  the  land  assigned,  as  a  permanent 
home,  issue  a  patent  to  such  person  or  family  for  the  land  so  assigned, 
with  certain  conditions,  restricting  the  alienation  thereof,  etc. 

Such  are  the  facts  relative  to  the  establishment  of  the  reservation  in 
question,  and  the  present  status  of  the  laud  embraced  therein. 
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In  sapport  of  the  errors  assigned,  it  is  contended  by  connsel  for 
appellants,  in  effect,  that  there  is  no  jurisdiction  under  the  constitation, 
in  the  treaty  making  power,  to  appropriate  or  reserve,  or  to  authorize 
the  appropriation  or  reservation  of  any  part  of  the  public  domain ;  that 
the  President  has  no  constitutional  or  inherent  power  or  authority  over 
the  public  lands  and  can  make  no  reservation  of  any  portion  thereof, 
for  any  purpose,  except  in  pursuance  of  some  act  of  Congress  specially 
authorizing  him ;  that  no  authority  was  conferred  upon  the  President 
by  the  treaty  of  1854,  to  make  the  reservation  in  question,  and  that  the 
making  of  said  reservation,  in  the  manner  and  to  the  extent  stated, 
was  expressly  prohibited  by  Congress  in  certain  previous  legislation, 
more  particular  mention  of  which  will  be  hereinafter  made. 

The  first  two  of  these  contentions  of  connsel  will  be  considered  to- 
gether ;  the  latter  two,  separately. 

A  treaty  made  under  the  authority  of  the  United  States  is  declared  by 
the  constitution  to  be  the  supreme  law  of  the  land.  The  binding  force  and 
effect  of  treaties  made  by  the  Federal  Government  with  Indian  tribes 
have  been  so  long  recognized  by  the  highest  courts  of  the  country, 
that  the  principle  may  be  considered  so  well  and  firmly  settled  as  not 
to  admit  of  further  question.  Cherokee  Nation  v,  Georgia,  5  Peters,  1 ; 
Worcester  v.  Georgia,  6  Peters,  515;  United  States  v.  Forty-Three  Gal- 
lons of  Whiskey,  93  U.  S.,  192;  Foster  v.  Neilson,  2  Peters,  314;  Meigs 
V.  McClung,  9  Cranch,  11. 

By  the  treaty  of  1854  several  tracts  of  land  in  Washington  Territory 
were  reserved  for  the  use  and  occupancy  of  the  Indians  therein  men- 
tioned, and  certain  discretionary  powers  were  granted  the  President 
relative  to  their  removal  from  these  reservations*' to  such  other  suitable 
place  or  places  in  said  Territory  as  he  may  deem  fif    The  authority 
thus  given  the  President,  if  of  any  effect  at  all,  carried  with  it,  as  a 
matter  of  course,  the  right  to  select  the  place  or  places  to  which  the 
Indians  were  to  be  removed.    Otherwise,  the  authority  given  wonld 
have  been  simply  nugatory.    Did  the  power  which  made  this  treaty 
have  the  right  to  make  these  reservations  and  grant  to  the  President 
the  authority  mentioned  Y  I  think  this  question  must  be  answered  in 
the  affirmative.    It  has  frequently  been  recognized  by  the  conrts  that 
the  treaty  making  power  has  the  right  to  convey  title  to  the  public 
lands  without  the  aid  of  an  act  of  Congress,  and  if  the  treaty  acfs 
directly  upon  the  subject  of  the  grant,  it  is  equivalent  to  an  act  of 
Congress,  and  the  grantee  takes  a  good  title.  Holden  v.  Joy,  17  Wall., 
211-247  ;  United  States  v.  Brooks,  10  Howard,  442;  United  States  v. 
Payne,  2  McCrary,  289-295.    Now,  if  the  treaty  making  i>ower  can  con- 
vey title,  it  certainly  can  reserve  a  part  of  the  public  domain,  or  author- 
ize the  reservation  thereof  by  the  President,  for  a  specific  purpose,  for 
this  is  but  the  exercise  of  a  less  power  than  that  required  to  convey 
title.    United  States  v.  Payne,  supra  ;  Doe  v.  Wilson,  23  Howard,  467. 
So  can  the  President,  by  an  executive  order,  reserve  a  part  of  the  pub- 
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lie  domain  for  a  specific  lawful  purpose.  Wolcott  v.  Des  Moines  Co.,  6 
Wall,  681 ;  Giisar  v.  McDowell,  6  Wall.,  363-381.  In  the  latter  case,  the 
land  in  question  had  been  withdrawn  from  sale  and  reserved  for  public 
purposes  by  an  order  of  the  President.  In  pronouncing  its  opinion, 
the  supreme  court  said: 

From  an  early  period  in  the  history  of  the  government,  it  has  been  the  practice  of 
the  President  to  order,  from  time  to  time,  c^s  the  exigences  of  the  pnblic  service  re- 
quired, parcels  of  land  belonging  to  the  United  States  to  be  reserved  from  sale  and 
Bet  apart  for  pnblic  uses. 

The  same  principle  was  enunciated  in  Homestead  Company  v.  Valley 
Bailroad,  17  Wall.,  153,  and  in  United  States  v.  Leathers,  6  Sawyer, 
20-21.  In  some  of  the  cases  cited  the  reservations  were  for  military 
purposes,  but  establishing  a  reservation  for  Indians  is  equally  for  a 
pnblic  purpose,  and  these  cases  are  therefore  authority  in  support  of  the 
President's  right  to  make  such  a  reservation. 

Very  extensive  powers  are  given  to  the  President  in  the  management 
of  the  affairs  of  the  Indians  by  sections  462  to  465  of  the  Eevised  Stat- 
utes, and  might  well  be  held  to  include  the  power  to  establish  such 
reservations  as  are  necessary  to  the  proper  administration  of  a  just  and 
humane  governmental  policy  toward  this  unfortunate  race  of  people,  if 
there  were  no  other  acts  in  relation  to  the  matter.  The  authority  of 
the  President  in  this  respect,  however,  is  recognized  by  numerous  acts 
of  Congress;  and,  indeed,  the  usual  method  of  making  an  Indian  res- 
ervation is  by  an  executive  order  withdrawing  certain  lands  from  sale 
or  entry,  and  setting  them  apart  for  the  use  and  occupancy  of  the  In- 
dians.   (Public  Domain,  243.) 

It  is  not  questioned  that  Congress  has  the  power  to  reserve  portions 
of  the  public  domain,  and  we  thus  find  that  reservations  for  public 
purposes  may  be  made  either  by  treaty,  executive  order,  or  by  act  of 
Congress.  All  these  methods  are  expressly  recognized  by  the  pre- 
emption and  homestead  laws.  By  the  pre-emption  act  of  1841,  <<  Lands 
included  in  any  reservation  by  any  treaty,  law,  or  proclamation  of  the 
President,  for  any  purpose  "are  exempted  from  entry  thereunder,  and  the 
same  is  true  of  the  homestead  act  of  1862,  for  under  the  latter  only  such 
lands  as  ^^  may,  at  the  time  the  application  is  made,  be  subject  to  pre- 
emption," can  be  entered  as  a  homestead.  I  have,  therefore,  no  diffi- 
culty in  concluding  that  the  power  which  made  this  treaty  with  the 
Puyallup  and  other  Indian  tribes  had  the  right  to  reserve  the  lands 
therein  set  apart  for  the  use  and  occupancy  of  these  Indians,  and  to  au- 
thorize the  President  to  make  such  other  or  additional  reservations  as 
might  be  found  necessary  to  a  faithful  execution  of  the  purposes  of  the 
treaty;  that  the  President,  independently  of  the  treaty  making  power, 
has  the  right  and  authority  to  direct  the  reservation  of  portions  of  the 
public  lands  for  specific  public  purposes,  and  that  his  power  and  au- 
thority in  this  respect  have  been  recognized,  from  an  early  period  in 
the  history  of  the  government,  by  both  the  legislative  and  judicial 
branches  thereof. 
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Did  the  President  iu  making  the  reservation  in  question  act  within 
the  scope  of  the  authority  conferred  upon  him  by  the  sixth  article  of 
the  treaty  t 

A  treaty,  like  a  statute,  must  be  construed,  if  possible,  to  give  effect 
to  its  provisions.  In  construing  this  treaty  we  have  the  right  to  look 
to  the  situation  of  the  parlies  thereto,  and  the  subject  matter  thereof, 
at  the  time  it  was  made,  and  to  take  into  consideration  the  intention 
and  purposes  of  the  parties  making  the  same.  I  can  think  of  no  surer 
way  in  which  to  get  at  this  intention  than  to  consider  the  construction 
which  the  parties  to  the  treaty  have  given  it,  and  what  has  been  their 
action  under  it.  If  both  parties  to  the  treaty  have  agreed  upon  the 
same  construction,  that  construction  should  be  taken  as  the  true  one, 
unless  the  parties  were  mutually  led  into  it  by  fraud  or  mistake,  or  the 
construction  be  plainly  in  the  face  of  the  language  of  the  treaty,  and  the 
rights  of  third  parties  have  intervened.  United  States  v,  Payne,  suprtu 
Now,  there  can  be  no  doubt  that  in  making  the  reservation,  the  Presi- 
dent acted  upon  the  theory  and  belief  that  authority  therefor  was  con- 
ferred  by  the  treaty.  This  is  shown  by  his  approval,  as  aforesaid,  of 
the  communication  from  the  Commissioner  of  Indian  Affairs,  recom- 
mending such  reservation.  Neither  is  there  any  doubt  that  the  Indians 
who  were  to  be  affected  thereby  agreed  with  the  President  in  his  con- 
struction, for  this  is  shown  by  the  report  of  Governor  Stevens,  upon 
which  the  communication  and  recommendations  aforesaid  are  based,  in 
which  it  is  expressly  stated  that  the  Indians  assent  to  the  reservations 
therein  recommended.  But  further  than  this:  by  an  act  of  Congress, 
approved  March  3, 1857,  less  than  two  months  after  the  reservation  was 
made,  we  find  that  there  was  appropriated : 

For  defraying  the  expenses  of  the  removal  and  subsistence  of  Indians  of  Washington 
Territory  to  the  reservations  therein,  aiding  them  inprocnring  their  own  snbsistence, 
purchase  of  pro  visions  and  presents,  compensation  of  laborers  and  necessary  employ^ 
sixty  thousand  dollars :  Providedf  That  a  part  of  said  sum,  not  exceeding  four  thou- 
sand nine  hnndi«d  and  seventeen  dollars,  may,  by  the  direction  of  the  Secretary  of  #he 
Interior,  be  applied  for  the  payment  of  the  just  valae  of  lands,  improvements  and 
pre-emption  claims,  owned  by  whites  located  within  the  Indian  reservation  estab- 
lished on  the  south  side  of  Commencement  bay,  in  Washington  Territory,  for  the 
Puyallup  and  other  bands  of  Indians,  on  the  relinquishment  of  said  lands,  improve- 
ments, and  claims  to  the  United  States. 

The  passage  of  this  act,  providing,  among  other  things,  for  the  pay- 
ment of  the  exact  sum  of  money  appraised  as  the  value  of  the  claims 
and  improvements  mentioned  in  the  letter  of  recommendation  upon 
which  the  President  acted  in  making  the  reservation,  was  a  clear  rec- 
ognition and  endorsement  by  Congress  of  the  aforesaid  interpretation 
of  the  treaty,  and  a  ratification  of  the  reservation  thus  made. 

We  thus  find,  that  both  the  United  States  and  the  Indians  affected 
by  the  treaty  agree  to  the  same  construction  thereof.  There  is,  there- 
fore, no  reason  why  this  construction  should  not  be  accepted  aa  the 
true  one.    Oertainly  no  rights  have  been  acquired  by  the  appellants  to 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  621 

prevent  it.  It  must  be  remembered  that  the  government  is  the  custo- 
dian of  all  ita  lands,  whether  reserved  or  unreserved,  and  has  the  power 
and  province  to  say,  either  by  law,  treaty,  or  executive  order,  when 
snch  lands  shall,  and  when  they  shall  not  be  open  to  settlement  and  en- 
try. Whether  the  lands  in  question  are  considered  as  having  been  re- 
served from  settlement  and  entry,  by  authority  conferred  by  the  treaty, 
or  without  such  authority,  can  make  little  or  no  difference  so  far  as  the 
rights  of  the  appellants  are  concerned,  for  as  a  matt-er  of  fact  such  lands 
have  been,  by  competent  authority,  kept  in  a  state  of  reservation  ever 
since  1857,  and  while  in  that  condition  no  rights  thereto  could  be  ac- 
quired under  the  homestead  laws.  The  construction  given  the  treaty 
can,  therefore,  work  no  hardship  to  the  appellants.  Kor  do  I  think  such 
construction  necessitates,  as  claimed  by  counsel,  a  strained  intrepreta- 
tion  of  the  language  used  in  the  treaty.  The  tracts  originally  reserved 
for  the  Indians  being  so  very  small  as  compared  with  the  large  amount 
of  territory  previously  occupied  by  them,  it  is  not  strange  that  the  in- 
snfficieucy  thereof  was  so  soon  discovered,  and  it  is  not  at  all  unreason- 
able to  suppose  that  such  a  contingency  was  contemplated  by  the  par- 
ties when  the  treaty  was  made,  and  that  the  general  and  discretionary 
powers  given  the  President  by  article  six  were  intended,  in  part,  as  au- 
thority to  him,  in  the  event  of  such  contingency,  and  in  order  that  the 
purposes  of  the  treaty  might  not  be  defeated,  to  select  such  other  and 
more  suitable  place  or  places  for  the  colonization  of  the  Indians,  as  their 
welfare  and  the  interests  of  the  Territory  might  demand. 

But  lastly,  it  is  claimed  by  appellants  that  the  making  of  a  reserva- 
tion of  the  character  and  extent  of  that  here  in  question,  was  expressly 
inhibited  by  certain  legislation  of  Congress  relative  to  the  public  lands 
in  the  Territory  of  Oregon,  enacted  before  the  division  of  that  Territory, 
and  the  formation,  from  a  part  thereof,  of  the  Territory  of  Washington. 
The  latter  Territory  was  established  by  act  of  March  2,  1853  (10  Stat., 
172).  The  legislation  referred  to  is  found  in  an  act  of  Congress,  ap- 
proved September  27, 1850  (9  Stat.,  496),  entitled  "An  act  to  create  the 
office  of  Surveyor-general  of  the  public  lands  in  Oregon,  and  to  pro- 
vide for  the  survey,  and  to  make  donations  to  settlers  of  the  said  pub- 
lic lands,"  the  fourteenth  section  of  which  reads  as  follows : 

And  he  it  further  enacted^  That  no  minoral  lands,  nor  lands  reserved  for  salines,  shall 
be  liable  to  any  claim  under  and  by  virtno  of  the  provisions  of  this  act ;  and  that 
Buch  portions  of  the  public  lands  as  may  be  designated  under  the  authority  of  the 
l^esident  of  the  United  States,  for  forts,  magazines,  arsenals,  dock-yards,  and  other 
needful  public  uses,  shall  be  reserved  and  excepted  from  the  operation  of  this  act : 
Pretidedy  That  if  it  shall  be  deemed  necessary,  in  the  Judgment  of  the  President,  to 
include  in  any  such  reservation  the  improvements  of  any  settler  made  previous  to 
the  passage  of  this  act,  it  shall  in  such  case  be  the  duty  of  the  Secretary  of  War  to 
cause  the  value  of  snch  improvements  to  be  ascertained,  and  the  amount  so  ascer- 
tained, shall  be  paid  to  the  party  enti  tied  therto,  out  of  any  money  not  otherwise 
appropriated. 
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Also  an  act  ameDdatory  thereto,  approved  February  14,  1853  (10 
Stat.9  158),  the  ninth  Rection  of  which  provides : 

That  all  rdaervations  heretofore,  as  well  as  hereafter,  made  in  pursaaDce  of  the 
fourteenth  section  of  the  act  to  which  this  is  an  amendment,  shall,  for  magazines, 
arsenals,  dock-yards,  and  other  needful  public  uses,  except  for  forts,  be  limited  to  an 
amount  not  exceeding  twenty  acres  for  each  and  every  of  said  objects  at  anyone 
point  or  place,  and  for  forts  to  an  amount  not  exceeding  six  hundred  and  forty  acres 
at  any  one  point  or  place. 

By  another  act,  amendatory  ot  both  these  acts,  approved  Jaly  17, 
1854  (10  Stat.,  305),  it  was  provided  in  the  sixth  section  thereof,  ^^  that 
all  the  provisions  of  this  act,  and  the  acts  of  which  it  is  amendatory, 
shall  be  extended  to  all  the  lands  in  Oregon  and  Washington  Terri- 
tories." 

It  is  expressly  admitted  by  counsel  that  if  said  section  fourteen  of 
the  original  act  stood  alone,  there  would  be  no  doubt  of  the  President's 
authority  to  make  the  reservation  in  question,  but  it  is  strenuously 
contended  that  the  language  of  said  section  nine  of  the  amendatory  act, 
restricting  reservations,  made  in  pursuance  of  said  section  fourteen, 
'<  for  magazines,  arsenals,  dock-yards,  and  other  needful  x)ublic  uses, 
except  for  forts,"  to  an  amount  not  exceeding  twenty  acres  each,  and 
for  forts,  not  exceeding  six  hundred  and  forty  acres,  at  any  one  point 
or  place,  positively  prohibited  the  making  of  such  reservation,  either  by 
the  President,  or  by  the  treaty  making  power  under  the  constitution. 
This  contention  can  not,  in  my  judgment,  be  sustained.  I  do  not  think 
it  was  the  intention  of  Congress  that  the  section  mentioned  should 
apply  to  Indian  reservations. 

It  is  a  general  rule,  too  well  settled  to  need  citation  of  authority  to  sap- 
port  it,  that  every  legislative  act  must  have  reasonable  construction, 
and  that  every  interpretation  which  leads  to  an  absurdity  ought  to  be 
rejected.  Again,  interpretation  should  always  tend  to  the  discovery  of 
the  will  of  the  legislature,  and  when  the  meaning  of  the  language  used 
is  ambiguous,  or  the  clauses  confused,  or  the  words  such  as  might  admit 
of  two  senses,  that  construction  should  be  adopted  which  will  best  carry 
into  effect  the  reasonable  intention  of  the  legislature.  Potter's  D  warris 
on  Statutes,  208. 

Before  adopting  any  proposed  construction  of  language  susceptible 
of  more  than  one  meaning,  it  is  necessary  to  consider  the  effects,  or  con- 
sequences, which  would  result  from  it,  for  they  very  often  point  to  the 
genuine  meaning  of  the  words.  Maxwell's  Interpretation  of  Statutes, 
66.  Now,  can  it  be  reasonably  claimed  that  Congress  intended,  by  the 
passage  of  the  amendatory  acts  aforesaid,  to  destroy,  absolutely,  the 
authority  of  the  President  and  the  treaty  making  power,  to  make  Indian 
reservations  in  Washington  Territory  t  Such  a  construction  would  be 
just  as  reasonable  as  that  contended  for  by  the  appellants,  because  if  it 
be  held  that  Congress,  by  the  use  of  the  general  words,  <' other  needful 
public  uses,"  in  said  section  nine,  intended  them  to  apply  to  Indian  reser- 
vations, it  must  necessarily  be  presumed  that  Congress  further  intended 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  523 

Indian  reservations  in  Washington  Territory  to  be  made  of  tracts  of 
land  910^  exceeding  ticenty  cusres  each.  This  construction  would  rednce 
the  statute  to  an  absurdity,  and  shonld,  for  that  reason  alone,  be  re- 
jected. 

Moreover,  one  of  the  presumptions  especially  applicable  to  the  inter- 
pretation of  general  words  is,  that  the  law  making  power  does  not  in- 
tend any  alteration  in  the  law  beyond  that  which  it  explicitly  declares, 
either  in  express  terms  or  by  unmistakable  implication ;  and  it  is  an 
established  rule  of  construction  <'that  general  words  and  phrases, 
however  wide  and  comprehensive  in  their  literal  sense,  must  be  con- 
strued as  bearing  only  on  the  immediate  object  of  the  act,  and  as  not 
altering  the  general  policy  of  the  law,  unless,  of  course,  no  reasonable 
sense  can  be  applied  to  them  consistently  with  the  intention  of  preserv- 
ing that  policy  untouched."  Idem.,  66.  The  construction  contended 
for,  if  allowed,  would  not  only  change,  but  practically  destroy,  the 
general  policy  of  the  law  in  matters  relative  to  Indian  affairs,  as  far  as 
Oregon  and  Washington  Territory  are  concerned,  a  thing  which  is  not 
declared  either  expressly  or  by  implication,  and  thus  another  reason  is 
furnished  for  its  rejection. 

But  again,  another  well  settled  rule  of  construction  is,  that  general 
words  which  follow  particular  and  specific  words  of  the  same  nature, 
take  their  meaning  from  the  particular  and  specific  words,  and  are  pre- 
sumed to  be  restricted  to  the  same  genus  as  those  words,  and  as  com- 
prehending only  things  of  the  same  kind  as  those  designated  by  them, 
unless,  of  course,  there  be  something  to  show  that  a  wider  sense  was 
intended.  Maxwell,  297-8.  The  specific  reservations  which*  are  re- 
stricted as  to  quantity  by  said  section  nine,  are  those  made  in  pursuance 
of  section  fourteen  of  the  original  act,  for  '^  magazines  arsenals,  dock- 
yards,^ and  "forts,"  and  they  are  followed  by  the  general  words,  for 
"other  needful  public  uses."  Now,  under  the  principle  of  the  rule  last 
mentioned,  these  general  words  must  be  held  to  apply  only  to  "public 
uses,"  ejusdem  generis  with  a  magazine,  arsenal,  dock-yard,  or  fort ;  for 
example,  to  military  and  naval  uses,  or  those  of  like  nature,  unless 
there  is  something  in  the  act  showing  that  they  were  intended  to  be 
used  in  a  wider  sense.  I  find  nothing  in  the  act  showing  such  inten- 
tion, and  I  am  thoroughly  satisfied  it  was  never  contemplated  by  Con- 
gress that  these  general  words  should  include  or  apply  to  such  a  "  pub- 
lic use"  as  an  Indian  reservation,  thereby  restricting  the  extent  of  the 
same  to  twenty  acres  of  land. 

Furthermore,  it  may  be  said  of  this  reservation,  that  in  addition  to  the 
ratification  thereof  by  the  act  of  March  3, 1857,  as  aforesaid,  the  validity 
of  the  same  has  been,  time  and  again,  recognized  by  subsequent  legis- 
lation of  Congress  in  appropriating  moneys  for  its  maintenance,  in  fulfill- 
ment of  the  obligations  assumed  by  the  treaty,  by  authority  of  which 
It  was  made,  as  we  have  seen,  and  for  other  purposes  relative  thereto. 
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For  instance,  by  act  of  May  5,  1858  (11  Stat.,  280)  the  following  appro- 
priation was  made : — 

For  foarth  iustallmeut)  in  part  payment  for  relinqnishment  of  title  to  laudu,  to  be 
applied  to  beneficial  objects,  per  fourtb  article,  treaty,  twenty-sixtb  December,  eight- 
een hundred  and  fifty-four,  two  thousand  dollars.  For  fourth  of  twenty  installments 
for  pay  of  instructor,  smith,  physician,  carpenter,  farmer,  and  assistant,  if  necea- 
sary,  per  tenth  article  treaty,  twenty -sixth  December,  eighteen  haudred  and  fifty- 
fonr,  fonr  thousand  dollars. 

Again,by  act  of  February  28, 1859  (11  Stat,  395),  provision  was  made 
for  the  payment  of  the  fifth  installments  under  said  treaty ;  and  we  find 
that  Gongr  ess  continued  to  make  tliese  appropriations,  annually,  until 
the  obligations  of  the  treaty  were  fully  met,  the  last  being  made  by 
act  of  June  22, 1874  (18  Stat.,  160).  Bat  further  than  this:  by  act  of 
July  14,  1884  (23  Stat.,  8S),  there  was  appropriated  the  sum  of  $3,000, 

to  enable  the  President  to  cause  to  be  surveyed  such  portion  of  the  Pnyallup  reser- 
vation in  Washington  Territory  into  lots  as  he  may  deem  advisable  and  direct,  and 
the  same  assign  to  such  individual  Indians  or  families  of  such  reservation  as  are 
willing  to  avail  themselves  of  the  privilege  and  will  locate  on  the  same  as  permanent 
homes  in  accordance  with  the  terms  of  article  six  of  the  treaty  made  on  December 
26, 1854. 

This  legislation,  enacted  in  full  view  of  all  the  facts  and  circum- 
stances relative  to  the  establishment  of  the  reservation  in  question,  is, 
it  seems  to  me,  a  clear  recognition  on  the  part  of  Congress,  of  the  va- 
lidity of  such  reservation,  and  of  the  stipulations  of  the  treaty  of  1854, 
as  applicable  thereto.    Wells  v.  Nickles,  104  17.  S.,  444. 

A  large  number  of  authorities  have  been  cited  by  counsel  for  appel- 
lants, aod  they  have  been  examined  and  carefully  considered.  It  is 
not  deemed  necessary  to  refer  specially  to  these  authorities,  further 
than  to  say,  that,  in  my  opinion,  they  do  not  sustain  the  positions  taken 
by  counsel,  as  hereinbefore  stated. 

Theintegrity  of  this  reservation  is  alsoattacked  on  thealleged  grounds 
that  the  lands  have  been  allotted  and  patented  in  many  instances  U^ 
persons  not  entitled  thereto.  The  answer  to  this  is,  that  this  question 
was  finally  adjudicated  in  favor  of  the  Indians  when  it  was  directed 
that  the  patents  should  issue  to  them,  and  it  is  not  now  within  the 
jurisdiction  of  the  Departmei;it  to  inquire  into  the  same. 

Upon  mature  consideration  of  the  whole  matter,  I  must  affirm  the 
decision  of  your  office,  rejecting  the  applications  in  question. 


HOMESTEAD  ENTRY— APPROXIMATION. 

Benjamin  L.  Wilson. 

A  homestead  entry  mast  approximate  one  hundred  and  sixty  acres,  in  caaea  of  excess, 
where  the  land  taken  is  not  a  technical  quarter  section. 

First  Assistant  Secretary  Chandler  to  the  OommissUmer  of  the  Oeneral 

Land  Office.  April  30, 1890. 

I  have  considered  the  case  of  Benj.  L.  Wilson  on  his  appeal  from 
your  office  decision  of  November  1,  1888,  requiring  him  to  elect  which 
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subdivision  he  would  relinqaish  ia  order  to  approximate  to  one  hundred 
and  sixty  acres  his  commuted  homestead  entry  for  lots  1,  2,  3  and  4, 
Sec.  18,  T.  160  N.,  R.  52  W.,  Grand  Forks,  Dakota,  land  district. 

It  appears  from  the  record  that  June  5,  1882,  claimant  made  home- 
stead entry  for  said  tracts,  lots  1  and  2,  being  in  theNW.  J  of  said  sec- 
tion and  lots  3  and  4,  being  in  the  SW.  i  of  said  section  18,  and  areas 
respectively  as  follows:  lot  1,  49.36  acres;  lot  2,  48.96  acres;  lot  3, 
48.56  acres,  and  lot  4,  48.16  acres,  in  all  195.04  acres. 

On  December  9, 1882,  he  presented  commutation  proof  and  was  per- 
mitted to  make  cash  entry  for  said  premises,  certificate  being  issued 
January  2, 1883. 

By  your  office  letter  of  July  15,  1885,  claimant  was  required  to  ap- 
proximate his  entry  to  one  hundred  and  sixty  acres. 

In  response  to  this  claimant  filed  his  affidavit  that  he  had  made  val- 
uable improvement  on  each  of  the  four  lots  and  could  not  relinquish 
cue  without  material  injury  to  himself. 

Thereupon  your  office  rendered  the  decision  of  November  1,  1888,  and 
from  this  claimant  appeals.    In  his  argument  on  appeal  it  is  said, — 

Claimant  admits  that  had  his  original  homestead  entry  been  made  subsequent  to 
the  ruling  of  September  17, 1883  (Henry  P.  Sayles,  2  L.  D.,  68),  said  rule  would  apply 
to  his  entry,  but  his  entry  having  been  made  and  proof  accepted  months  prior  to  the 
date  of  said  rule,  the  said  rule  should  not  be  given  a  retroactive  effect  and  thereby 
entail  a  serious  loss  upon  this  claimant.    (Joseph  H.  McComb,  5  L.  D.,  295). 

It  will  be  observed  that  to  diminish  the  entry  by  the  smallest  legal 
subdivision  thereof  will  leave  146.88  acres  being  13.12  less  than  one 
hundred  and  sixty,  while  as  the  entry  now  stands  it  is  35.04  acres  in 
excess  of  one  hundred  and  sixty,  and  even  to  exclude  the  largest  lot 
would  leave  the  entry  but  14.32  acres  less  than  one  hundred  and  sixty. 

It  has  been  the  uniform  rule  of  the  Department  that  in  cases  of  excess 
where  the  tract  is  not  a  technical  quarter-section  the  entry  must  approx- 
imate to  one  hundred  and  sixty  acres.  In  cases  where  the  excess  is 
small  and  the  subtraction  of  a  subdivision  would  force  the  claimant  to  lose 
an  area  below  one  hundred  and  sixty  acres,  greater  than  the  excess 
iQ[)plied  for,  the  entry  has  been  allowed.  See  0.  G.  Shaw,  July  12, 1871 
(and  note),  1  0.  L.  L.,  309).  See  also  William  C.  Elson  (6  L.  D.,  797),  and 
cases  cited. 

The  cases  of  Henry  P.  Sayles  (2  L.  D.,  88),  and  Richard  Martin  (ib., 
128),  are  not  in  point,  each  of  those  cases  being  entries  of  a  technical 
quarter-section  which  was  in  excess  of  one  hundred  and  sixty  acres  and 
they  changed  the  rule  in  such  cases,  but  the  former  practice  was  after- 
wards restored  by  case  of  William  0.  Elson,  supra.  The  ruling,  how- 
ever, incases  where  the  tracts  extended  into  different  quarter-sections, 
has  for  many  yeais  been  that  of  approximation  as  above  stated.  In  J. 
B.  Burns  (7  L.  D.,  20)  the  claimant  was  required  to  relinquish  one  sub- 
division although  he  had  improvement  thereon  to  the  extent  of  five 
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acres  of  breaking,  and  the  rnle  of  law  as  annoanced  in  case  of  G.  6. 
Shaw,  supra^  was  re-affirmed. 

Some  exceptions  have  been  made  to  this  rale  upon  equitable  groands, 
Joseph  H.  MoGomb  (5  L.  D.,  295)  5  Alexander  Bonret  (ib.,  298) ;  La&y- 
ette  Goancil  (ib.,  631).  In  the  case  at  bar  however  no  such  equities  have 
been  presented,  the  claimant  merely  stating  in  a  general  way  that  he  has 
"made  valuable  improvements  in  each  of  the  four  lots." 

Claimant  will  be  required  to  relinquish  one  of  the  smallest  legal  sub- 
divisions of  his  said  entry,  choosing  such  an  one  as  will  leave  the  entry 
still  in  contiguous  tracts  and  he  will  be  allowed  sixty  days  from  notice 

hereof  to  elect  and  make  such  relinquishment,  otherwise  his  entry  will 
be  canceled. 

Your  said  decision  is  accordingly  affirmed. 


COMMUTED  HOMESTEAD— BESIDENCE-CULTIVATION. 

EOSA  B.  ElGOS. 

A  tomporary  absence,  occasioned  by  the  fatal  illness  of  a  friend,  can  not  be  held  to 

interrupt  the  continuity  of  claimant's  residence. 
Where  settlement  is  made  too  late  in  the  season  for  a  crop,  breaking  may  be  accepted 

as  satisfactory  proof  of  cnltivation. 

First  Aasistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  30, 1890. 

I  have  considered  the  case  of  Bosa  B.  Biggs  upon  her  appeal  from 
your  office  decision  of  December  27,  1887,  rejecting  her  proof  in  her 
commutation  homestead  entry  for  NE.  \  section  16,  T.  114  N.,  B.-60  W., 
Huron,  Dakota,  land  district. 

It  appears  from  the  record  that  the  claimant  made  homestead  entry 
for  said  tract  July  17,  established  residence  Jul  y  23, 1883,  and  on  Feb- 
ruary 7, 1884,  after  due  publication  of  notice  presented  final  proof  in 
commutation  and  received  cash  certificate. 

The  proof  being  reached  for  action  in  your  office  was  r^ected  in  your 
said  decision  in  which  you  say, — 

Her  final  testimony  shows  that  she  is  a  single  woman.  On  the  tract  she  has  a 
honse  ten  by  twelve  feet,  a  stable  eight  by  ten  feet,  and  6^  acres  of  breaking.  Total 
value  |100.  She  says  *^  I  have  been  absent  bat  once  to  attend  a  Mend  through  sick- 
ness and  death — for  twenty-eight  days/' 

This  proof  is  not  cooclusive  as  to  good  faith  and  is  rejected.  Yon  will  advise 
claimant  that  her  entry  is  suspended  and  she  may  submit  new  proof  during  the  life- 
time of  her  entry  which  must  show  compliance  with  law  in  all  respect's. 

As  claimant's  absence  rendering  the  last  services  to  her  friend  upon 
her  death-bed  cannot,  under  numerous  rulings  of  the  Department  in 
regard  to  absences  caused  by  sickness,  be  held  to  have  interrupted  the 
continuity  of  claimant's  residence,  and  as  I  find  among  the  papers  a 
memorandum  which  says  ^^no  crop  shown,  require  new  proof  and  pub- 
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lication,"  I  conclude  that  it  is  solely  because  no  crops  were  raised  upon 
the  land  prior  to  proof  that  claimant's  proof  is  rejected. 

Yoar  office  seems  to  have  overlooked  the  fact  that  settlement  was 
made  in  July  after  the  cropping  season  for  the  year  was  over  and  that 
the  proof  was  made  in  February  before  the  next  was  begun. 

Breaking  was  preparation  to  raise  a  crop  and  her  compliance  with 
law  seems  to  have  been  satisfactory  in  all  other  respects. 

I  can  see  nothing  in  the  proof  tending  to  show  bad  faith. 

See  Jennie  Burton  (7  L.  D.,  461);  John  W.  Alderson  (8  L.  D.,  517); 
T.  H.  Quigley  (ib.-551);  Caroline  Welo  (ib.,  612);  Thos.  0.  Burns  (9 
L.  D.,  432). 

Your  said  decision  is  accordingly  reversed  and  the  entry  may  be 
passed  to  patent. 


HOMESTEAD  ENTRY— MARRIED  WOMAN. 

WiLBER  V.  GOODE. 
A  married  woman,  the  head  of  a  family,  is  qualified  to  make  homestead  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  30, 1890. 

I  have  considered  the  case  of  Gurtis  H.  Wilber  v.  Mary  Goode  on 
appeal  of  the  former  from  your  office  decision  of  May  31,  1888,  rejecting 
his  application  to  make  homestead  entry  for  SW.  ^  Sec.  27,  T.  16  S.,  B. 
28  W.,  Wa  Keeney,  Kansas,  land  district. 

It  appears  from  the  record  that  on  May  7, 1886,  the  said  Mary  Goode 
made  application  at  the  local  office  to  make  homestead  entry  for 
said  land,  stating  in  her  affidavit  that  she  had  been  deserted  by  her 
husband.  Her  application  was  rejected  by  the  local  office  because  it 
affirmatively  appeared  that  applicant  was  ^'  a  married  woman  and  con- 
sequently not  legally  qualified  to  make  an  entry  under  the  homestead 
laws.'' 

From  this  decision  Goode  appealed  and  in  your  said  decision  of 
May  31, 1888,  you  directed  that  her  entry  be  allowed. 

Pending  the  appeal  of  Goode  and  on  June  9, 1887,  Wilber  made  appli- 
cation to  make  homestead  entry  for  said  land  but  the  same  was  rejected 
by  the  local  officers  for  the  reason  that  Goode's  application  was  then 
pending  on  appeal. 

Wilber  appealed  from  such  rejection  and  in  your  said  decision  of  May 
31, 1888,  you  approved  the  rejection  of  Wilber's  application  by  the  local 
officers. 

From  this  decision  he  appeals  upon  the  ground  that  said  Goode  was 
at  the  time  of  her  application  a  married  woman  and  not  qualified  to 
make  entry  under  the  homestead  law. 
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lu  Goodtt's  original  application  she  swore  that  she  had  been  deserted 
by  her  husbaud  and  she  also  stated  in  said  affidavit  that  she  was  the 
head  of  a  family.  With  her  appeal  from  the  decision  of  the  local  offi- 
cers she  filed  her  affidavit  corroborated  by  two  others  stating  that  she 
was  married  to  W.  H.  Goode  on  October  19, 1884,  and  had  one  child  by 
him  which  was  still  living,  that  on  March  7, 1885,  her  said  husband 
deserted  her,  and  that  since  said  date  he  had  not  lived  with  her  nor 
aided  in  the  support  of  herself  and  child. 

Wilber  has  filed  no  new  evidence  with  his  appeal  from  your  said  de- 
cision, and  with  his  appeal  to  your  office  the  allegations  of  his  afi&davits 
were  simply  that  Goode  was  a  married  woman  and  therefore  not  qual- 
fied  to  make  homestead  entry,  bat  in  no  place  is  it  controverted  that 
her  husband  had  deserted  her. 

The  only  issue  then  is  can  a  married  woman  the  mother  of  a  child 
then  living  and  whose  husband  has  deserted  her  make  a  homestead 
entry  t 

It  is  a  settled  ruling  of  the  Department  that  a  deserted  wife  depend- 
ing upoit  her  own  resources  for  support  is  qualified  to  make  homestead 
entry.    See  Eamanski  v,  Eiggs  (9  L.  D.,186),  and  cases  cited. 

Tour  said  decision  is  accordingly  affirmed. 


SOLDIERS'  HOMESTBAD-MINOR-RKSIDENCE. 

Lamb  v.  TJllbby. 

Residence  is  not  n*qniro(l  under  a  homestead  entry  made  by  a  guardian  for  the  benefit 
of  the  minor  orphan  child  of  a  deceased  soldier. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  30,  1890. 

I  have  considered  the  case  of  Louis  D.  Lamb  v.  Alonzo  B.  Ullery, 
gnardian  of  the  minor  heirs  of  Samuel  Jacobs,  a  deceased  soldier,  on 
appeal  by  Lamb  from  your  decision  dismissing  his  contest  against  the 
homestead  entry  of  Ullery,  as  guardian,  for  the  NE.  J  of  Sec.  10,  T.  3 
S.,  B.  66  W.,  Denver  land  district,  Colorado,  and  also  upon  the  appeal 
of  Ullery  from  your  decision  rejecting  his  final  proof. 

On  March  17, 1884,  Ullery  as  gnardian  of  the  minor  heirs  of  Samuel 
Jacobs  deceased  made  homestead  entry  for  the  tract  of  land  in  contro- 
versy. 

On  February  17, 1886,  he  offered  final  proof  and  the  local  officers  de- 
cided that  "  the  evidence  of  improvement  and  cultivation  were  not  sat- 
isfactory," and  rejected  the  proof.  Ullery  appealed  to  your  ofilce  and 
on  Jnly  20, 1886,  you  affirmed  said  decision ;  from  your  decision  he  ap- 
pealed to  this  Department. 
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On  June  1, 1886,  Lamb  filed  affidavit  of  contest  alleging — 

That  neither  the  said  Alonzo  B.  Ullery,  Samael  Jacobs  nor  Mary  Jacobs  has  ever 
become  a  resident  of  said  laud  that  they  have  wholly  abandoned  said  tract ;  that  they 
have  changed  their  residence  therefrom  for  more  than  six  months  since  making  said 
entry ;  that  said  tract  is  not  settled  apon  and  cultivated  by  said  parties  as  required 
by  law. 

Notice  of  contest  was  duly  given,  and  at  the  hearing  thereof  on  July 
6, 1886,  both  parties  appeared,  and  the  entryman  filed  a  motion  in  wnt- 

ingf— 

to  dismiss  the  hearing  in  said  case  on  the  ground  that  the  validity  of  said  entry  is 
now  under  consideration  before  the  Honorable  Commissioner  of  the  Geueral  Land 
Office,  upon  appeal  from  a  decision  of  the  Register  and  Receiver,  dated  February  18, 
1886. 

This  motion  was  overruled  by  the  local  officers,  to  which  said  ruling 
claimant  excepted.  The  hearing  was  then  set  down  for  November  11 
1886,  at  which  time  both  parties  appeared,  and  upon  hearing  the  testi- 
mony the  local  officers  decided  that  the  contest  was  sustained,  and  rec- 
ommended the  entry  for  cancellation. 

From  this  decision  the  entryman  appealed  to  your  office. 

When  the  appeal  from  the  decision  rejecting  the  final  proof  was  con- 
sidered in  this  Department  it  was  found  that  evidence  of  the  marriage 
of  the  mother  of  those  minors,  and  also  evidence  from  the  War  Depart- 
ment of  the  military  service  of  their  father,  had  been  furnished  after 
the  case  had  been  decided  by  your  office  and  that  the  papers  in  the  con- 
test case  of  Lamb  v.  Ullery,  guardian,  had  been  transmitted,  whereupon 
this  Department  by  letter  of  May  5, 1888,  returned  the  case  with  all  of 
said  papers  to  your  office,  ^'  for  due  and  proper  consideration  and  dis- 
position.^ 

Your  office,  after  again  considering  the  case,  by  decision  of  November 
19, 1889,  decided  that  the  pendency  of  the  appeal  from  the  decision  re- 
jecting final  proof  was  not  a  bar  to  the  hearing  of  the  contest,  but  dis- 
missed the  contest  on  the  evidence.  You  failed,  however,  to  pass  in 
express  terms  on  the  sufficiency  of  the  final  proof.  From  the  decision 
dismissing  the  contest,  Lamb  appealed  to  this  Department. 

The  testimony  shows  that  Ullery  was  the  legal  guardian  of  these 
minors ;  that  their  father  had  served  over  four  years  in  the  United  States 
army ;  that  their  mother  was  remarried ;  and  the  guardian,  assuch  made 
settlement  on  this  land  in  the  spring  of  1884;  he  purchased  a  house  stand- 
ing on  the  land,  belonging  to  an  entryman  who  had  relinquished  his  claim 
to  the  tract ;  he  employed  a  man  to  break  five  acres  of  land  in  the  spring 
of  1884  (owing  to  the  ground  being  hard  to  break,  only  three  acres  were 
broken);  this  was  cultivated  in  1884,  and  replowed  and  cultivated  in 
1885 ;  carrots,  turnips,  etc.,  were  raised  on  it.  The  heirs  for  whom  this 
entry  was  made  were  quite  young  and  lived  with  their  mother,  who  had 
remarried.  Their  guardian,  Ullery,  lived  in  Denver,  Colorado,  and 
was  an  attorney  at  law.  They  had  no  estate,  except  a  small  pension — 
$8  per  month,  and  $2  each  additional  per  month  until  July  30, 1886, 
when  they  would  both  be  sixteen  years  of  age. 
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In  1885^  Bome  person  went  upon  the  laud  and  carried  away  said  house. 
There  was  no  money  belonging  to  the  estates  of  the  heirs  or  either  of 
them  to  rebuild  it.  Some  four  witnesses  who  live  adjoining  the  laud 
testify  concerning  the  cultivation  of  it,  and  as  to  the  house  being  taken 
away.  The  cost  of  the  house^  and  expense  of  the  plowing,  etc,  araonot 
to  about  $300. 

The  contestant  had  seen  the  land  only  once  before  filing  his  affidavit, 
and  he  and  the  man  who  pointed  the  land  out  to  him  testified  to  the 
want  o^  cultivation.  They  say  the  parcel  broken  did  not  look  like  it 
had  been  recently  cultivated,  l^either  of  them  are  farmers,  and  both 
comparative  strangers  to  the  land.  They  saw  no  house  on  the  land.  I 
do  not  think  this  testimony  sufficient  to  sustain  the  affidavit  of  contest 

The  first  error  assigned  by  counsel  for  appellant  is: 

Error  in  holding  that  where  a  homestead  entry  is  m  ade  by  a  gnardian  in  the  name 
of,  or  for  the  benefit  of  a  minor  orphan  child  of  a  deceased  soldier,  residence  on  the 
land  is  not  required  either  by  said  guardian  or  said  minor. 

In  Dorame  v.  Towers  (2  G.  L.  O.,  131,  December  4, 1876);  this  Depart- 
ment held : 

I  am  also  of  opinion  that  the  proper  construction  of  section  2291  does  not  require 
the  heir  or  devisee  to  reside  in  person  upon  the  land,  but  that  its  provisions  are  sub- 
stantially complied  with  by  continual  onltivation  of  the  tract  for  the  prescribed 
period  of  five  years. 

This  decision  was  not  reversed  or  modified,  and  remained  the  rule 
until  1884,  when  the  following  was  inserted  in  the  Circular  of  the  Gen- 
eral Land  Office,  page  23. 

If  the  land  is  cultivated  in  good  faith  the  law  will  be  regarded  as  substantially 
complied  with,  although  the  widow  or  children  may  not  actually  reside  upon  the  land. 

This  entry  was  made  while  that  rule  was  in  force. 

In  Cleary  v.  Smith  (3  L.  D.,  466),  this  Department  cited  with  ap- 
proval Dorame  v.  Towers  (supra). 

In  Tauer  v.  The  Heirs  of  Walter  A.  Mann  (4  L.  D.,  433),  this  Depart- 
ment again  cited  Dorame  v.  Towers,  and  also  Oleary  v.  Smith  {tufta) 
and  after  quoting  from  the  former  case  at  length,  added  "The  rule 
must  be  held  the  same  whether  the  party  in  interest  be  the  widow,  or 
the  heir  or  devisee." 

The  same  principle  was  applied  in  case  of  Peter  W.  Bennett  (6  L.  D., 
672),  and  in  Skiddie  V.  Cook  (7  L.  D.,  309). 

In  the  circular  from  the  G^eneral  Land  Office,  January  1, 1889  (page 
26)  the  rule  laid  down  in  1884  was  inserted  verhatim  and  is  still  in  force. 

In  Swanson  v.  Wisely's  Heir  (9  L.  D.,  31),  the  testimony  showed  that 
the  entry  was  made  March  7,  1883,  and  the  entryman  died  August  26, 
1883.  It  was  not  shown  that  he  ever  settled  upon  the  land.  The  heir 
at  law  commenced  the  erection  of  a  sod  house  on  the  tract  and  broke 
and  cultivated  several  acres  of  land.  This  Department  held  that: 
"  The  heirs  are  not  required  to  reside  upon  the  land  but  only  to  colti- 
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yato  it,"  and  cited  Tauer  v.  The  Heirs  of  Mann,  supraj  also  Stewart  v. 
Jacobs  (1  L.  D.,  636). 

In  Alexander  v.  EUsberry,  Guardian,  etc.  (10  L.  D.,  482,  dated  April 
19,  1800),  the  same  rule  was  followed.  In  that  case  the  entry  was  made 
by  the  guardian  of  the  minor  heirs  of  a  deceased  seaman,  the  heirs  who 
were  quite  young,  never  saw  the  land  and  the  guardian  never  resided 
upon  it 

*^  Homestead  rights  cannot  be  established  or  maintained  by  ten- 
ancies." Leon  V.  Grijalva  (3  L.  D.,  362).  See  also  West  v\  Owen  (4  L, 
D.,  412). 

Such  being  the  law  the  guardian  cannot  put  a  tenant  on  the  laud  to 
hold  possession  or  make  a  residence  for  the  heirs,  hence  the  rule  in 
Dorame  v.  Towers  and  in  Gieary  v.  Smith  {8upra)j 

The  possession  of  an  adniiuistrator  or  executor  of  a  deceased  claimant's  estate  is 
construe tively  the  heirs'  or  devisees'  possession.  Such  possession  is  maintained  by 
continued  cultivation,  not  by  residence  upon  the  land. 

It  cannot  be  reasonably  demanded  that  a  guardian  should  leave  his 
home  and  business  to  go  in  person  upon  a  homestead  to  make  a  resi- 
dence for  the  sole  benefit  of  his  wards,  and  he  could  then  only  make  a 
residence  by  virtue  of  his  fiduciary  capacity,  and  by  the  favor  of  the 
law ;  if  he  gives  the  land  attention  and  cultivation,  the  law  excuses  his 
actual  residence  on  it.  If  the  heirs  were  compelled  to  make  actual  res- 
idence on  the  land,  the  object  of  the  statute  would  be  defeated  in  all 
cases  where  the  children  were  too  young  to  care  for  themselves. 

Section  2305  Revised  Statutes  relates  to  homestead  settlers,  who  have 
served  in  the  army,  navy  or  marine  corps,  and  who  being  in  full  life 
make  entry.  Such  entrymen  must  make  settlement,  and  they  must 
reside  upon,  improve  and  cultivate  the  land  for  the  period  of  at  least 
one  year,  no  matter  if  their  term  of  service  was  over  four  years. 

Section  2307  provides — 

In  case  of  the  death  of  any  person  who  would  be  entitled  (if  living)  to  a  home- 
stead under  the  provisions  of  section  2304  .  .  .  .  his  minor  orphan  children,  by 
a  guardian  ....  shall  be  entitled  to  all  the  benefits  enumerated  in  this  chapter, 
subject  to  all  the  provisions  as  to  settlement  and  improve  ment  therein  contained 
etc. 

The  word  '^  residence"  is  omitted,  and  we  cannot  assume  that  it  was 
accidentally  left  out  of  the  requirements,  nor  can  we  enlarge  the  statute 
by  a  departmental  decision. 

If  an  entryman  under  section  2305,  die  after  making  entry,  either 
before  or  after  settlement,  but  before  the  one  year  residence  required  of 
him,  his  widow,  if  living,  or  minor  heirs,  come  immediately  under  the 
provisions  of  section  2307,  and  are  relieved  from  residing  upon  the 
land. 

There  was  no  error  in  the  ruling  that  residence  is  not  required  of  the 
guardian  or  his  wards. 
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Tlie  four  years  service  of  Samael  Jacobs,  deceased,  left  only  one 
year  of  caltivation  to  complete  the  five  years  required  by  the  homestead 
law,  and  the  breaking  one  year  and  plowing  the  second  year  of  the  three 
acres  would  be  sufficient  to  make  a  substantial  compliance  with  the 
law.    Your  decision  dismissing  the  contest  is  affirmed. 

^Notwithstanding  the  direction  in  letter  of  May  5, 1888,  you  failed  in 
your  decision  of  ^November  19, 1888,  to  pass  upon  the  sufficiency  of  the 
final  proof,  in  express  terms,  although  you  show  that  the  entryman  has 
clearly  complied  with  the  law.  The  facts  in  this  case  show  satisfactorily 
a  compliance  with  the  requirements  of  law,  and  said  final  proof  is 
therefore  approved,  and  patent  directed  to  issue  thereon. 


TIMBER  CULTURE  CONTEST—APPLICATION  TO  ENTER. 

Carson  v.  Finity. 

The  pendency  of  an  application  to  enter,  filed  by  a  second  contestant  with  his  affi- 
davit of  contest  against  a  timber  cultnre  entry,  operates  to  reserve  the  land 
sabject  only  to  the  rights  of  the  first  contestant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  May  1, 1890. 

I  have  considered  the  case  of  Lee  J.  Oarson  v,  John  H.  Finity,  on 
appeal  of  the  latter  from  your  decision  of  December  11, 1888,  cancelling 
his  timber  culture  entry  for  the  SW.  J  Sec.  27,  T.  8  N.,  B.  36  W.,  Mc- 
Gook  land  district,  Nebraska. 

On  December  3, 1883,  James  T.  Johnson  made  timber  culture  entry 
for  said  land. 

On  June  10, 1886,  one  Albert  Bedden  instituted  contest  proceedings 
against  said  entry.  Notice  was  given,  the  hearing  was  set  for  August 
10, 1886,  Johnson  made  default  and  decision  was  rendered  for  contest- 
ant. 

On  March  21,  1887,  Bedden  filed  a  withdrawal  of  the  case,  at  the 
same  time  Lee  J.  Carson  filed  affidavit  of  contest  against  said  timber 
culture  entry  of  Johnson,  and  also  filed  his  application  to  make  timber 
culture  entry  for  said  tract  of  land. 

On  December  8,  1887,  the  entry  of  Johnson  was  canceled  on  the  re- 
cords of  the  local  office  in  accordance  with  directions  from  your  office 
of  November  14, 1887. 

On  December  8,  1887,  John  H.  Finity  made  application  to  make 
timber  culture  entry  for  said  tract,  which  was  allowed  subject  to  any 
rights  of  contestants. 

On  December  10, 1887,  Carson  again  appeared  at  the  local  office  and  in- 
sisted upon  his  application,  which  was  rejected  for  the  reason  that  Finity 
had  been  allowed  to  make  entry  as  above  stated,  and  the  local  officers 
decided  that  Carson  acquired  no  rights  by  virtue  of  his  contest.    From 
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this  decision  Carson  appealed  to  yoar  office,  and  on  May  21, 1888,  by 
your  office  decision  yon  affirmed  the  decision  of  the  local  officers. 

On  Jaly  17, 1888,  Carson  by  his  attorney  filed  in  your  office  his  motion 
for  a  review  of  yonr  said  decision  and  on  October  13, 1888,  liaving  taken 
said  motion  nnder  consideration,  and  in  accordance  with  the  principle 
laid  down  in  Kiser  v,  Keech  et  al  (7  L.D.,  25),  you  ^sustained  said  mo- 
tion and  revoked  yonr  former  decision  of  May  21,  1888,  allowing  Finity 
thirty  days  within  which  to  show  cause  why  his  entry  should  not  be 
canceled,  and  the  application  of  Carson  be  allowed. 

On  November  13,  1888,  Einity  filed  in  the  local  office  his  affidavit 
setting  forth  the  facts  and  circumstances  of  his  eptry.  This  was  trans- 
mitted to  your  office,  and  filed  December  11, 1888,  and  on  said  day 
up9u  consideration  of  the  case  in  connection  therewith,  your  office  de- 
cision was  rendered  holding  that  Finity's  right  to  enter  was  subject  to 
Carson's  preference  right,  and  Carson  was  allowed  thirty  days  in  which 
to  show  that  he  is  qualified  to  make  such  entry,  in  which  case  Finity's 
entry  will  be  canceled. 

From  this  decision  Finity  appealed,  and  the  case  is  before  this  De- 
partment for  consideration. 

Counsel  for  Finity  insist  that  Carson's  application  to  make  entry  was 
made  prior  to  the  cancellation  of  Johnson's  entry  and  pending  the  con- 
test of  Bedden,and  that  his  (Carson's)  contest,  being  second  to  Kedden's, 
gave  him  no  rights  as  a  contestant,  under  former  rulings  of  this  De- 
partment in  force  at  the  time  Finity  made  entry,  and  that  the  decision 
of  the  Department  in  Kiser  v.  Keech  et  al  (7  L.D.,  25),  would  be  re- 
troactive if  applied  to  the  case  at  bar. 

In  Kiser  v,  Keech  et  alj  supra,  it  was  held  that — 

Etser  having  presented  his  application  to  enter  the  land  in  qaestion,  along  with 
his  contest  filed  March  13,  1886,  such  application  operated,  upon  the  ascertainment 
of  the  default,  to  reserve  the  land,  subject  only  to  rights  of  first  contestant,  Gore. 
The  entry  of  Purdy  was  therefore  made  subject  to  the  rights  of  both  Gore  and  Kiser. 

Counsel  for  appellant  fail  to  show  wherein  the  application  of  this 
principal,  would  be  retroactive  or  what  ^'former  rulings  and  decisions  " 
it  violates,  reverses  or  modifies. 

In  Pfaff  V.  Williams  et  al.  (4  L.  D.,  455),  it  was  decided  that — 

A  legal  application  to  enter  is,  while  pending,  equivalent  to  actual  entry,  so  far  as 
the  applicant's  rights  are  concerned,  and  its  ejfect  is  to  withdraw  the  land  embraced 
therein  from  any  disposition,  until  such  time  as  it  may  be  finally  acted  upon. 

Carson  made  application  to  enter  this  tract  on  March  21, 1887.  The 
application  could  not  be  acted  upon  until  "  the  ascertainment  of  the 
default,"  of  Johnson.  Carson's  application  was  subject  only  to  Ked- 
den's right  of  entry.  Redden  failing  to  make  entry,  Carson's  applica- 
tion, being  on  iile,  should  have  been  acted  upon.  On  December  10, 
1887,  he  appeared  and  asked  that  it  be  allowed,  but  Finity  had,  upon 
December  8th,  been  allowed  to  make  entry,  notwithstanding  the  pend- 
ency of  Carson's  application.    Finity  knew  of  Carson's  contest  against 
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Johnson's  entry,  and  of  his  application  on  file  to  enter  if  Johnson's 
entry  should  be  canceled,  and  he  knew  of  Beddeu's  rights.  He  went 
upon  a  tract  already  in  litigation,  taking  the  chances  that  Bedden 
might  claim  the  land  as  contestant,  or  that  Carson,  Bedding  failing  to 
enter,  might  hold  it  under  his  application,  which  was  prior  in  time  to 
his.  He  took  his  chances  of  securing  title  and  is  not  in  condition  to 
complain.  He  filed  subject  to  the  rights  of  the  contestant,  and  also  to 
the  rights  of  prior  applicants. 
Your  decision  is  affirmed. 


mining  ci^ltm -application- relocation-pbotest. 
Continental  Gold  and  Silyeb  Mining  Co.  v.  Oage. 

Where  a  protest,  by  a  prior  applicant,  is  filed  against  an  entry  based  npon  a  reloca- 
tion,  and  it  is  alleged  by  the  protestant  that  the  claim  was  not  subject  to  reloca- 
tion, a  hearing  may  be  had  to  determine  the  truth  of  such  allegation,  as  well  as 
the  counter-charge,  that  the  right  of  the  protestant  under  his  application  had 
been  finally  excluded  by  adverse  proceedings  prior  to  said  relocation. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offioej  May  2, 1890. 

This  record  involves  the  validity  of  mineral  entry  Ko.  405  made  by  E. 
P.  Oage  September  18, 1886,  for  the  Michigan  Central  lode  claim,  lot 
179,  Tucson,  Arizona. 

The  said  entry  was  based  npon  a  relocation  made  January  14,  1884, 
by  E.  J.  Jacklin. 

Publication  of  Oage's  application  for  patent  to  said  Michigan  Central 
claim,  (filed  March  15, 1886),  was  begun  on  March  17, 1886. 

On  May  15, 1886,  Thomas  Mitchell  attorney  for  the  Continental  Oold 
and  Silver  Mining  Company  filed  in  the  local  office  a  protest  against  the 
allowance  of  such  <<  final  proof  and  entry  of  the  said  the  Michigan  Cen- 
tral claim." 

This  protest  set  up  a  prior  claim  by  said  company  to  the  Modoc  lode 
lot  No.  106,  <<  nearly  the  whole"  of  which  was  included  in  the  MichigaQ 
Central  survey  and  asked  an  opportunity  to  show  that  at  the  date  of 
the  said  relocation  upon  which  the  latter  claim  is  based  that  "  the  ground 
in  conflict    •    •    .    was  not  open  to  relocation." 

By  letter  dated  May  18, 1886,  to  said  Mitchell,  attorney  etc.,  the  reg- 
ister found  it  '^  necessary  to  assert  the  adverse  (Modoc)  claim  in  the 
form  of  a  regular  adverse  filing  within  the  period  of  publication  of  the 
Michigan  Central  notice." 

The  said  entry  of  Oage  for  the  claim  last  named  having  been  allowed 
as  stated  September  18,  1886,  your  office  on  December  22,  1888,  ex- 
amined the  evidence  relating  thereto  and  required  the  local  office  (in 
effect)  to  state  the  exact  status  of  said  Modoc  claim  and  also  to  forward 
a  copy  of  the  said  reply  (register's  letter  of  May  18, 1886)  to  the  protest 
hereinbefore  referred  to. 
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Upon  the  receipt  of  the  evideuce  thus  required  your  office  on  January 
28y  1889,  held  for  cancellation  the  said  entry  of  Oage  for  the  Michigan 
Central  lode.  The  appeal  of  Gage  from  this  action  brings  the  case 
here. 

The  said  Continental  Gold  and  Silver  Mining  Company  on  March  10, 
1882,  filed  its  application  for  patent  to  the  Modoc  claim  and  publication 
thereof  was  begun  on  the  15th  of  the  same  month. 

During  the  period  of  such  publication  (as  shown  in  addition  to  the 
matters  stated,  by  said  company's  protest  against  the  Michigan  Cen- 
tral claim)  a  claim  adverse  to  the  Modoc  was  filed  by  parties  claiming 
<*  a  part  of  the  premises  as  a  part  of  the  Grand  Trunk  Mining  claim  " 
and  on  June  2, 1882,  an  action  in  support  of  said  adverse  claim  was 
instituted  in  ^'  the  district  court  of  the  first  judicial  district  of  the  Ter- 
ritory of  Arizona  in  and  for  the  county  of  Cochise." 

By  the  decision  appealed  from  your  office  found  that  the  said  suit  was 
<*  pending  and  undetermined  "  at  the  date  of  the  Michigan  Central  ap- 
plication and  held  that  the  ground  in  controversy  had  been  appropriated 
by  the  said  Modoc  application  and  that  the  local  office  erred  in  requiring 
the  Modoc  claimants  to  adverse  the  Michigan  Central  instead  of  allowing 
them  to  show  that  said  Modoc  claim  was  not  open  to  relocation  as  al- 
leged by  them  and  in  '<  allowing  entry  upon  said  Michigan  Central  lode 
claim  while  there  was  asubsisting  prior  application  for  the  same  ground." 

In  the  notice  of  location  filed  by  said  Jacklin  for  the  Michigan  Cen- 
tral claim  it  is  set  out  that  the  same  '^  formerly  known  as  the  Modoc" 
became  subject  to  relocation  by  reason  of  its  abandonment  by  prior 
claimants.  In  support  of  the  appeal  the  appellants'  counsel  have  filed 
a  number  of  affidavits  which  set  forth  such  abandonment  and  also  a 
certificate  by  the  clerk  of  said  court  to  the  effect,  that  a  default  had  on 
May  7, 1883,  been  entered  against  the  Continental  Gold  and  Silver  Min- 
ing Company  (Modoc  claimants)  in  the  suit  referred  to. 

Section  2324  Bevised  Statutes  provides  that, 

On  each  claim  located  after  the  tenth  day  of  May,  eighteen  hnn  dred  and  seventy- 
two,  and  until  a  patent  has  been  issued  therefor,  not  less  than  one  hundred  dollars' 
worth  of  labor  shall  be  performed  or  improvements  made  daring  each  year.  On  all 
claims  located  prior  to  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two, 
ten  dollars'  worth  of  labor  shall  be  performed  or  improvements  made  by  the  tenth 
day  of  June,  eighteen  ^hundred  and  seventy-four,  and  each  year  thereafter  for  each 
one  hundred  feet  in  length  along  the  vein  until  a  patent  has  heen  issued  therefor ; 
but  where  such  claims  are  held  in  common,  such  expenditure  may  be  made  upon  any 
one  claim ;  and  upon  a  failure  to  comply  with  these  conditions,  the  claim  or  mine 
upon  which  such  failure  occurred  shall  be  open  to  relocation  in  the  same  manner  as 
if  no  location  of  the  same  had  ever  been  made,  provided  that  the  original  locators, 
their  heirs,  assigns,  or  legal  representatives,  have  not  resumed  work  upon  the  claim 
after  failure  and  before  such  location. 

Section  2326  provides  that 

when  an  adverse  claim  is  filed  ....  all  proceedings  except  the  publication 
of  notice  and  making  and  filing  the  afiidavit  thereof  shall  be  stayed  until  the  con- 
troversy shall  have  been  settled  or  decided  by  a  court  of  competent  jurisdiction  or  the 
adverse  claim  waived.    • 
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If,  therefore,  the  Modoc  and  Graud  Trunk  claimants  had  prior  to  the 
Michigan  Central  location,  failed  to  work  said  claim  as  required  by  sec- 
tion 2324,  supra,  and  if  the  said  default  operated  as  a  final  settlement 
of  the  suit  between  the  said  prior  claimants  then  it  would  appear  by 
the  sections  cited  that  the  ground  in  controversy  was  properly  subject 
to  the  Michigan  Central  location  and  that  the  entry  in  question  should 
stand. 

It  is,  however,  expressly  asserted  in  the  said  protest  by  the  Conti- 
nental Company  (Modoc  claimants)  against  the  said  entry  that  the 
ground  involved  *•  was  not  open  to  relocation," 

I  am,  therefore,  of  the  opinion  that  the  matters  thus  in  issue  should 
be  made  the  subject  of  further  investigation  to  the  end  that  the  valid- 
ity of  the  «ntry  in  question  may  be  properly  determined. 

It  is  therefore  directed  that  after  due  notice  a  hearing  be  had  to  de- 
termine whether  or  not  the  ground  in  controversy  on  January  14,  1884 
(the  date  of  the  Jacklin  relocation)  was  subject  to  relocation  by  reason 
of  abandonment  or  failure  by  the  prior  claimants  to  comply  with  the 
stated  requirements  of  section  2324,  supra,  and  alco  whether  or  not  the 
said  default  entered  May  7, 1883,  against  the  Continental  Gold  and  Sil- 
ver Mining  Company  was  a  ^' final  judgment"  (section  2326  supra)  in 
the  matter  of  the  said  adverse  proceedings  by  the  Grand  Trunk  claim- 
ants, against  said  company  (Modoc  claimants). 

Upon  the  evidence  adduced  at  the  hearing  thus  directed  you  will  re- 
adjudicate  the  case. 

The  decision  appealed  irom  is  accordingly  modified. 


minebal  lain>-agricultural  claim. 
Pkirano  et  al.  v.  Pendola. 

On  issne  joined  between  a  mineral  and  agricultnral  claimant  as  to  the  character  of 
land  returned  as  mineral,  the  qnestion  for  determination  is,  whether  as  a  present 
fact,  the  land  is  more  valuable  for  the  mineral  it  contains  than  for  agricnltoral 
purposes. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerai 

Land  Office,  May  3,  1890. 

I  have  before  me  the  appeal  of  Joseph  Peirano  and  others,  mineral 
claimants,  from  your  office  decision  of  July  20, 1888,  reversing  the  local 
officers'  decision  of  January  12, 1888,  which  held  for  cancellation  Lo- 
renzo Pendola's  pre-emption  cash  entry,  No.  8151,  involving  the  W.  J, 
NB.  i,  NE.  J,  Sec.  24,  T.  2  N.,  R.  13  E.,  M.  D.  M.,  Stockton  district, 
Oalifornia. 

The  township  plat  was  filed  in  the  local  office  March  21, 1871,  the 
tract  in  dispute  being  returned  by  the  snrve^'^or  general  as  mineral 
land. 
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Jaly  22, 1871,  Pendola,  the  agricultural  claimaut,  filed  pre-emption 
declaratory  statement,  No.  5444,  covering,  with  other  land,  the  twenty 
acres  in  question,  and  alleging  settlement  June  22, 1868.  December  5, 
1883,  said  Pendola  made  application  to  offer  final  proof. 

January  26, 1884,  final  preemption  proof  and  payment  were  made  by 
Pendola,  after  notice  by  publication. 

March  1, 1884,  Joseph  Peirano  and  others,  filed  a  protest  against  said 
cash  entry,  and  petitioned  for  a  hearing  in  which  to  prove  that  said  W. 
ij  of  the  NE.  iy  N£.  |,  Sec.  24,  is  mineral  and  held  by  them  as  the 
Mountain  Slide  placer  mine  under  location  made  September  26, 1864. 

February  13, 1885,  your  office  ordered  a  hearing  to  determine  whether 
said  twenty  acres  were  ''  more  valuable  for  agricultural,  mining,  or  other 
purposes." 

April  23,  1885,  such  hearing  was  held,  and  under  date  of  April  24, 
1885,  the  local  (ifBcers  reported  as  follows : 

After  one  witness  had  been  examined  the  respective  parties  mutually  agreed,  that 
by  mntnal  forbearance  Peirano  et  al,  con  Id  andshonld  be  allowed  to  extract  the  aurif- 
erous gravel  without  disturbing  the  surface,  and  that  Pendola  be  permitted  Jto  per- 
fect his  title  and  receive  patent  under  his  cash  entry  No.  8151.  It  appearing  from  the 
statements  of  both  parties  to  this  contest  that  under  their  agreement  each  will  be 
secure  in  the  enjoyment  of  his  property,  we  recommend  that  patent  issue  to  Pendola 
upon  his  cash  entry  No.  8151. 

Under  date  of  May  10,  1887,  your  predecessor.  Commissioner  Stock- 
slager,  instructed  the  local  officers  as  follows : 

Owing  to  an  apparent  misunderstanding  up  on  the  part  of  the  contestants  and  local 
officers  alilce,  of  the  bearing  upon  the  question  at  issue  of  the  withdrawal  of  the  min- 
eral claimants  from  said  contest,  the  testimony  of  record  is  t>oo  meagre  and  uncertain 
to  furnish  ground  for  a  definite  determination  as  to  the  comparative  value  of  the  land 
in  question  for  agricultural  or  mining  purposes. 

The  re-hearing  so  ordered  was  duly  held  in  August,  1887,  and  on 
January  12,  1888,  the  local  officers  rendered  their  decision  recommend- 
ing the  cancellation  of  Pendola's  cash  entry. 

Under  date  of  July  20, 1888,  by  the  decision  appealed  from  your  office 
reversed  the  said  decision  of  the  local  office,  on  the  ground  that,  as 
appears  by  the  testimony  at  the  hearing  the  tract  is,  as  a  present  fact, 
worth  more  for  purposes  of  agriculture  than  for  mining. 

In  this  conclusion  I  concur,  after  a  very  careful  consideration  of  the 
very  voluminous  and  detailed  mass  of  testimony  in  the  record.  Of  the 
very  substantial  value  of  the  tract  in  dispute  for  agricultural  purposes, 
there  is  practically  no  real  question.  Pendola's  improvements  on  this 
land  consist  of  a  dwelling,  another  house,  a  wagon  shed,  barn,  corral, 
fencing,  wine  cellar,  about  three  thousand  grape-vines,  about  three 
hundred  fruit  trees  of  various  kinds,  irrigating  ditches,  a  vegetable 
garden,  etc. ;  the  total  value  of  such  improvements  being  probably 
about  $5,000.  Some  four  or  five  acres  of  the  tract  are  in  a  high  state 
of  cultivation,  and  produce  quantities  of  fruit,  grapes  for  table  and 
wine-making,  vegetables  of  various  kinds,  and  berries  ]  also  about  twelve 
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tons  of  alfalfa  bay  a  year ;  for  all  which  the  preemptor  has  a  ready 
and  profitable  market  at  the  various  towns  in  the  vicinity  of  the  land. 
It  seems  clear  that  he,  Pendola,  derives  from  his  agricaltnral  opera- 
tions on  this  tract.,  a  net  annnal  profit  of  about  $1,000  after  allowing 
the  prevailing  wages  to  himself  and  three  or  four  hands.  On  the  other 
hand,  as  to  the  present  value  of  the  tract  for  minerals  the  evidence 
seems  to  me  to  tell  against  the  contestant's  claim.  Though  located  as 
long  ago  as  1864,  and  worked  on  more  or  less  at  intervals,  even  before 
that,  the  claim  appears  not  practically  worth  working,  whether  judged 
by  the  results  reported  (somewhat  vaguely  and  mostly  on  hearsay,)  or 
by  the  conduct  in  relation  thereto  of  the  various  persons  who  have  suc- 
cessively held  it.  Even  according  to  the  most  flattering  reports  as  to 
former  workings,  the  profitableness  of  the  mining  claim  can  not  be 
seriously  compared  with  that  of  Pendola's  orchard,  vineyard,  fields, 
and  garden ;  and  that  showing,  such  as  it  was,  can  hardly  be  trusted 
as  proving  the  mineral  value  of  the  tract  ^<  as  a  present  fact. "  One 
owner  or  set  of  owners  after  another  has  left  the  claim  un  worked  or  has 
disposed  of  his  or  their  interests  therein  for  some  $200  or  less,  the 
transfer  to  the  present  claimants  by  Robert  Douglass,  in  1381, — rafter  a 
very  thorough  acquaintance  with  the  property — ^having  been  made  for 
$160.  More  than  one  set  of  prospectors  have,  after  investigating,  de- 
clined to  purchase,  even  at  prices  clearly  less  than  the  value  of  Pendo- 
la's farm.  The  present  claimants  themselves  ceased  working  the  mine 
in  June,  1883,  and  have  betaken  themselves  to  laboring  for  wages, 
though  it  seems  that  it  would  cost  only  $150  to  put  the  claim  in  work- 
ing order. 

Everything  considered  I  must  hold,  upon  this  testimony,  that  the 
tract  in  dispute  is  not,  *'  as  a  present  fact,  more  valuable  for  mineral 
than  for  agriculture. " 

This  the  Department  has  held  is  the  question  to  be  determined  on 
issue  joined  between  a  mining  and  an  agricultural  claimant.  Cutting 
V.  Beininghaus  et  al^  (7  L.  D.,  265) ;  Greswell  Mining  Company  v.  John- 
son (8  L.  D.,  440). 

In  this  connection  the  language  of  the  United  States  circuit  court  for 
the  district  of  Oregon  in  the  case  of  the  United  States  r.  Keed,  and 
and  another,  28  Federal  Beporter,  482,  seems  peculiarly  applicable. 
In  the  case  cited  the  court  after  an  exhaustive  discussion  of  a  like 
question,  say— (p.  487) 

The  statute  does  not  reserve  any  land  from  entry  as  a  homestead,  simply  becaose 
some  one  is  foolish  or  visionary  enough  to  claim  or  work  some  portion  of  it  as  min- 
eral ground,  without  any  reference  to  the  fact  of  whether  there  are  any  paying 
mines  on  it  or  not.  Nothing  short  of  known  mined  on  the  land,  capable,  under  ordi- 
nary circumstances,  of  being  worked  at  a  profit,  as  compared  with  any  gain  or  benefit 
that  may  be  derived  therefrom  when  entered  under  the  homestead  law,  is  suffleieot 
to  prevent  such  entry. 

In  view  therefore  of  the  matters  herein  before  set  out,  the  decision 
appealed  from  is  hereby  affirmed. 


r 
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C;OAL.  LAND-SECOND  FUSING. 

Albert  Eisemann. 

A  second  coal  declaratory  statement  can  not  be  filed  in  the  absence  of  a  valid  reason 

for  abandoning  the  first. 

First  Assistant  Secretary  Chandler  to  the  Co^nmissioner  of  the  General 

Land  Office,  May  3,  1890. 

Albert  Eisemann  appeals  from  the  decision  of  yoar  office  of  Febrnary 
20, 1889,  affirming  the  action  of  the  local  officers  iu  rejecting  his  appli- 
cation made  Febrnary  5, 1887,  to  file  a  coal  land  declaratory  statement 
for  the  E.J  of  N W.J  and  W.J  of  NE. J,  Sec.  4,  T.  14  K,  E.  19  W.,  Santa 
Fe  district,  New  Mexico. 

The  application  was  denied  by  yoar  office  and  the  local  officers,  on 
the  gronud  ^'  that  the  applicant  had  already  made  and  filed  coal  declar- 
atory statement  !No.  184"  for  another  tract  of  land.  It  is  insisted  on 
appeal,  that  this  ruling  was  erroneoas,  and  that — 

The  filing  of  a  coal  declaratory  statement,  unless  completed  and  payment  is  made 
for  the  land  embraced  therein  as  provided  by  law,  does  not  exhaust  the  right  of  the 
applicant,  and  upon  the  expiration  of  such  a  filing  there  is  nothing  in  the  law  or 
regulations  to  prohibit  the  filing  of  a  second  coal  declaratory  btatement  by  the  same 
party. 

The  statute  does  not  expressly  prohibit  a  second  filing  of  a  coal  land 
declaratory  statement,  but  provides  that  "  only  one  entry "  shall  be 
authorized  ''  by  the  same  person  or  association  of  persons  "  (Rev.  Stat, 
2350).  By  section  2351,  Revised  Statutes,  however,  '<the  Commissioner 
of  the  General  Land  Office  is  authorized  to  issue  all  needful  rules  and 
regulations  for  carrying  into  effect  the  provisions  of  the  law  "  relating 
to  coal  land  filings  and  entries  (Rev.  Stat.,  sections  2347-2350).  By 
Rule  9  of  '^  Rules  and  Regulations  "  made  under  this  statutory  authority, 
and  approved  by  Secretary  Teller,  July  31, 1882  (1 L,  D.,  688),  it  is  pro- 
vided, *^  One  person  can  have  the  benefit  of  one  entry  or  filing  only. 
He  is  disqualified  by  having  made  such  entry  or  filing,  alone,  or  as  a 
member  of  an  association."  By  Rule  28,  the  applicant  is  required  to 
declare  under  oath  in  his  declaratory  statement,  among  other  things, 

that  he  has  ^< never, held  or  purchased  any  coal  lands" 

under  the  statutes  relating  to  the  sale  of  such  lands,  and  at  the  time  of 
actual  purchase  Rule  32  provides  that  he  shall  ''  solemnly  swear"  he  has 
^' never  had  the  right  of  purchase"  under  said  statutes,  and  has  <^ never 
held  any  other  lands"  thereunder. 

These  rules,  if  authorized  under  the  authority  given  in  the  statute 
(Section  2351,  Rev.  Stat.),  have  all  the  force  and  effect  as  law  of  the 
statute  itself.  (Rogers  v.  Lukens,  6  L.  D.,  111).  I  am  of  the  opinion, 
they  are  "needful  for  carrying  into  effect  the  provisions  of  the  law" 
and  are  authorized  by  it.    The  "  provisions  of  the  law  "  are  contained 
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ia  sections  from  2347  to  2351,  iDcIusive,  of  the  Revised  Statutes.    By 
section  2343,  ^^  any  person  or  association  of  persons  qnalified"  as  pre^ 
scribed  in  section  2347,  ^^  who  have  opened  and  improved"  (or  shall 
open  and  improve)  '^  any  coal  mine  or  mines  npon  the  public  lands,  and 
shall  be  in  actual  possession  of  the  same,"  are  given  "  a  preference  right 
of  entry  under  said  section  2347"  of  the  mines  so  opened  and  improved.'' 
and,  in  order  to  secure  this  right  as  against  ^^  any  other  qualified  appli- 
cant," a  declaratory  statement  must  be  filed  in  case  of  surveyed  lauds 
^<  within  sixty  days  after  date  of  actual  possession  and  the  commence- 
ment of  improvements  on  the  land,"  or,  if  the  land  be  uusurveyed, 
<*  within  sixty  days  from  the  receipt  of  the  township  plat  at  the  dis- 
trict office,"  and  proof  and  payment  for  the  land  must  also  be  made 
^<  within  a  year  from  the  time  prescribed  for  filing "  such  declaratory 
statement.    (Sections  2349,  2350.)    It  is  to  be  observed,  in  the  first 
place,  that,  while  the  statute  does  not  expressly  limit  a  party  to  one 
filing  of  a  declaratory  statement,  it  also  does  not  expressly  give  him  the 
right  to  more  than  one,  but  provides  that,  on  the  prescribed  conditions, 
he  '<  shall  be  entitled  to  a  preference  right  of  entry."    The  departmental 
regulation  limiting  a  party  to  one  filing  is  not,  therefore,  in  conflict 
with  any  express  provision  of  the  statute,  and  the  question  is,  in  the 
second  place,  whether  said  regulation  is  ^'  needful  for  carr^nng  into 
effect  the  provisions  of  the  law."    In  expounding  laws,  where  the  in- 
tent is  doubtful,  consequences  are  to  be  considered.    (Sedg.  on  Con., 
226 ;  J.  B.  Raymond,  2  L.  D.,  858).    A  filing  on  coal  lands  does  not  ex- 
pire until  twelve  months  after  date  thereof  (Section  2350)  and  a  party, 
without  making  proof  and  payment,  may  hold  the  land  covered  by  such 
filing  for  said  period  in  addition  to  that  within  which  he  is  required  to 
file.    (Section  2349.)    A  construction  which  would  admit  a  second  fil- 
ing, would  allow  an  indefinite  number  successively  for  the  same  or  dif- 
ferent tracts.    A  party  might  continue  to  file  for  the  same  tract  of  land 
until  he  had  exhausted  the  coal  thereon,  and,  then,  without  paying  the 
government  anything,  proceed  to  file  on  another  tract  indefinitely  with 
the  same  result.    He  might  hold  one  tract  as  long  as  he  chose,  or  change 
as  often  as  he  saw  proper,  and  all  the  while  be  paying  the  government 
nothing  for  the  privilege  and  nothing  for  the  coal  he  was  using  or  sell- 
ing.   An  interpretation  of  the  law  authorizing  such  an  abuse  would  be 
in  confiict  with  its  spirit  and  <4n  derogation  of  the  general  rights  of 
the  public."    (J.  B.  Bay mond,  supra.)    It  would  enable  a  party  to  evade 
entirely  the  express  requirements  of  the  law,  that  proof  and  payment 
be  made  within  twelve  months  after  the  date  of  the  filing. 

In  the  case  of  John  McMillan  (7  L.  D.,  181 ),  the  first  filing  of  McMillan 
had  been  made  on  a  tract  of  land  on  which  there  was  a  prior  claim  of 
one  Phelan,  and  the  local  officers  had  advised  McMillan  that  he  might 
either  contest  the  claim  of  Phelan  or  make  a  second  filing  on  another 
tract  He  adopted  the  latter  course,  and  in  due  course  of  time  nnulo 
proof  and  payment  for  the  land  covered  by  his  second  filing,  and  had 
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expended  over  $50,000  in  developing  and  improving  it.  On  this  state 
of  facts,  it  i»  said  in  the  departmental  decision  in  said  case : 

The  prior  claim  of  Phelan hayiag  been  in  the  way,  McMillan  would 

have  been  allowed  on  application  to  change  his  filing  to  a  di£ferent  tract.  His  not 
having  applied  is  explained  and  excused  by  his  having  been  advised  by  the  local 
officers  in  effect,  that  the  failure  of  his  first  filing  of  itself  entitled  him  to  file  again 
for  a  different  tract.  No  adverse  claim  to  the  laud  covered  by  his  second  filing  haviug 
intervened,  and  McMillan's  good  faith  not  being  impeached,  and  his  improvements 
on  the  tract  actually  entered  being  very  valuable,  the  authorization  of  the  '*  second 

filing  "  may  be  and  is  hereby  made  nunc  pro  tunc  and  the  cash  entry ,  on 

the  basis  thereof,  confirmed.  It  is  unnecessary  to  go  further  in  this  case,  and  the 
question  is  reserved  for  further  consideration  when  it  shall  arise,  whether  in  any  case 
a  mere  filing  will  defeat  a  second  entry  (meaning,  doubtless,  second  filing). 

Sisemann  does  not  present  any  excuse  for  not  consummating  his  first 
filing,  but  bases  his  claim  to  make  a  second  solely  upon  the  ground  stated 
at  the  outset  of  this  decision^  that  a  coal  land  filing,  ^'  unless  completed 
and  payment  is  made  for  the  land  embraced  therein,  does  not  exhaust 
the  right  of  the  applicant,  and  upon  the  expiration  of  such  filing  there 
is  nothing  in  the  law  or  regulations  to  prohibit  a  second  filing  by  the 
same  party." 

As  we  have  seen,  the  regulations  limit  a  party  to  one  filing,  and  this 
is  not  in  conflict  with  the  statute,  but  ^^  needful "  for  carrying  its  pro- 
visions  into  effect.  This  establishes  the  general  rule,  and  a  second  coal 
land  filing  cannot  be  allowed  in  the  absence  of  some  valid  excuse  (such 
as  was  shown  in  the  McMillan  case,  supra)  for  abandoning  the  first. 

The  decision  of  your  office  is  affirmed. 


DESERT  LAND— DOUBLE  MINIMUM. 

Hugh  Beese. 

Within  the  limits  of  a  railroad  grant  the  price  of  desert  land  is  properly  fixed  at 

double  niiuimum. 
An  application  to  make  desert  entry  cannot  be  allowed  while  the  land  is  covered  by 

a  previous  timber  culture  entry  of  the  applicant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

'    Land  Office,  May  9, 1890. 

I  have  considered  the  appeal  of  Hugh  Beese  from  the  decision  of  your 
office  of  December  29, 1888,  affirming  the  decision  of  the  local  officers, 
which  rejected  his  application  to  make  entry^  under  the  desert  land  act, 
of  the  S  i  NB  i,  and  the  B  i  NW  |  of  Sec.  10,  T.  10  I^.,  B.  7  W.,  in 
the  Helena  land  district  of  Montana. 

On  the  27th  of  November,  1888,  the  claimant  made  application  to 
enter  the  tract  above  described  under  the  desert  land  act  at  one  dollar 
and  twenty-five  cents  per  acre,  and,  at  the  same  time,  tendered  payment 
of  the  cash  instalment  of  twenty-five  cents  per  acre.    His  application 
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was  rejected  on  the  groand  that  the  land  was  within  the  limits  of  the 
grant  to  the  Northern  Pacific  Railroad  Company,  and  doable  minimnm 
in  value.  He  refused  to  pay  the  double  minimum  rate,  and  appealed  to 
your  office  for  redi^ess,  where  tbe  decision  of  the  local  officers  was 
affirmed. 

He  now  appeals  to  this  Department,  and,  in  effect,  bases  his  appeal 
on  the  ground  that  the  decision  of  your  office  is  in  contravention  of  tbe 
first  section  of  the  desert  land  act  of  March  3, 1877  (19  Stats.,  377),  and 
that  the  circular  of  this  Department  bearing  date  June  27, 1887,  and 
reported  in  5  L.  D.,  p.  708,  which  fixes  the  price  of  desert  lands  withiu 
the  limits  of  a  railroad  grant  at  double  minimnm  rates,  is  also  in  con- 
travention of  the  desert  land  act. 

It  appears  of  record  that  the  lands  in  question  constitute  subdivisious 
of  an  even-numbered  section  within  the  forty  miles  limit  of  the  grant 
to  the  Northern  Pacific  Bailroad  Company  under  the  act  of  July  2, 1864 
(13  Stats.,  365),  the  sixth  section  of  which  provides  that  the  alternate, 
or  even-numbered,  sections,  within  the  grant,  shall  be  held  for  settle- 
ment at  double  minimum  rates. 

Section  2357  of  the  Revised  Statutes,  which  embodies  the  general  act 
of  March  3, 1853  (10  Stats.,  244),  provides  that  the  alternate  sectioDS 
along  the  lines  of  railroads,  within  the  limits  of  congressional  graots, 
shall  be  two  dollars  and  fifty  cents  per  acre.  And  it  is  generally  an- 
derstood  that  no  settlement  can  be  made  on  such  lands  at  less  than  the 
double  minimum  value.  Desert  land  entries  form  no  exception  to  this 
general  rule.  The  rules  and  regulations  of  this  Department,  giving 
consiruction  and  effect  to  the  laws  relating  to  the  alternate  sections 
within  the  limits  of  railroad  grants,  allow  desert  land  entries  on  sach 
lands  to  be  made,  but  invariably  require  the  double  minimum  rates  to 
be  paid  for  them,  unless  otherwise  provided  and  directed  by  some 
express  act  of  Congress. 

It  has  been  held  by  this  Department  that  the  desert  land  act  of 
March  3, 1877,  does  not  repeal  the  provision  in  grants  to  railroad  com- 
panies relating  to  double  minimum  lands,  nor  does  it  repeal  section 
2357  of  the  Revised  Statutes,  or  the  acts  of  Congress  covered  by  its 
provisions.  All  these  laws  have  been  held  to  be  in  pari  materi<h 
though  enacted  at  different  times,  and  make  no  re;ference  to  each  other. 
They  are  to  be  construed  together  as  one  system,  imparting  strength 
and  validity  to  each  other. 

These  views  are  fully  sustained  by  the  decisions  of  this  Department 
in  the  cases  of  Daniel  G.  Tilton  (8  L.  D.,  368) ;  Annie  Knaggs  (9  L.  D., 
49) ;  Cyrus  Wheeler  (9  L.  D.,  271),  and  by  the  different  authorities  re- 
ferred to  in  each  of  said  decisions. 

It  is  not  obligatory  on  entrymen  to  make  entries  of  desert  lands  on 
the  alternate  sections  within  the  limits  of  railroad  grants ;  bat  when 
such  entries  are  made,  parties  making  them  must  conform  to  the  laws 
of  Congress  relating  to  such  lands,  and  to  the  rules,  regulations  and 
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decisions  of  this  Department  which  construe  and  give  effect  to  such 
laws. 

In  the  decision  of  your  office  as  rendered  in  this  case,  it  is  said  that 
the  records  in  the  Land  Department  show  that  the  lands  in  question 
are  covered  by  a  timbercnltare  entry  (No.  754),  made  August  18, 1883, 
by  the  same  party,  and  that  the  lands,  therefore,  at  the  time  the  appli- 
cation was  made  for  entry  under  the  desert  land  act,  were  not  subject 
to  a  desert  land  entry;  and  this  furnishes  another  good  and  sufficient 
reason  why  his  application  should  be  rejected.  But  it  must  also  be 
rejected  on  the  law  of  the  case,  and  under  the  decisions  of  the  Depart- 
ment rendered  in  pursuance  of  such  law. 

The  decision  of  your  office  is,  therefore,  affirmed. 


HOMESTEAD  ENTRY— MINOR  HEIRS. 

Instructions. 

On  the  death  of  a  homesteader,  leaving  adalt  and  minor  heirs,  the  title,  under  sec- 
tions 2291  and  2292  pf  the  Revised  Statutes,  inures  to  the  minors  lo  the  exclu- 
sion of  the  adult  heirs. 

Secretary  Nohle  to  the  Cammissioner  of  the  Oeneral  Land  Office^  May  9, 

1890. 

Upon  the  receipt  of  yours  of  the  2d  ultimo,  in  regard  to  sections  2291 
and  2292,  B.  S.,  I  referred  the  subject  to  the  Assistant  Attorney -General 
assigned  to  this  Department,  and  herewith  transmit  a  copy  of  his  reply 
in  which  he  expresses  the  opinion  that  the  practice  which  has  so  long 
prevailed  in  the  Land  Office  under  the  two  recited  sections,  should  not 
be  changed.  In  this  conclusion  I  concur,  and  you  will  therefore  pro- 
ceed under  these  two  provisions  of  the  law  as  heretofore. 

OPINION. 

Assistant  Attorney  General  Shields  to  the  Secretary  of  the  Interior ^  May 

2, 1890. 

I  am  in  receipt,  by  your  reference,  of  a  letter,  dated  April  2,  1890, 
from  the  Commissioner  of  the  General  Land  Office,  which  I  am  re- 
quested to  examine  and  give  an  opinion  on  the  matters  involved  therein. 

The  Commissioner  invites  attention  to  the  first  portion  of  section 
2291  and  the  whole  of  section  2292  of  the  Eevised  Statutes,  relating  to 
homesteads,  which  are  as  follows : 

Sec.  2291.  No  certificate,  however,  shall  he  given,  or  patent  issued  therefor,  until 
the  expiration  of  five  years  from  the  date  of  such  entry ;  and  if  at  the  expiration  of 
such  time,  or  at  any  time  within  two  years  thereafter,  the  person  making  such  entry ; 
or  if  he  he  dead,  his  widow ;  or  in  case  of  her  death,  his  heirs  or  devisee ;  or  in  case 
of  a  widow  making  such  entry,  her  heirs  or  devisee,  in  case  of  her  death,  proves  by 
two  credible  witnesses  that  he,  she,  or  they  have  resided  upon  or  cultivated  the  same 
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for  the  term  of  five  years  immediately  sncceedingthe  time  of  filing  the  affidayit,  aod 
makes  affidavit  that  no  part  of  such  land  has  been  alienated,  except  as  provided  in 
section  twenty-two  hundred  and  eighty -eight,  and  that  he,  she,  or  tbey  will  bear 
true  allegiance  to  the  government  of  the  United  States ;  then,  in  such  case,  he,  she, 
or  they,  if  at  that  time  citizens  of  the  United  States,  shall  be  entitled  to  a  patent,  as 
in  other  cases  provided  by  law. 

Sec.  2992.  In  case  of  the  death  of  both  father  and  mother,  leaving  an  infant 
child  or  children  under  twenty-one  years  of  age,  the  right  and  fee  shall  inure  to  the 
benefit  of  such  infant  child  or  children ;  and  the  executor,  administrator,  or  guardian 
may,  at  any  time  within  two  years  after  the  death  of  the  surviving  parent,  and  in 
accordance  with  the  laws  of  the  State  in  which  such  children,  for  the  time  being, 
have  their  domicile,  sell  the  land  for  the  benefit  of  such  infants,  but  for  no  other  par- 
pose  ;  and  the  purchaser  shall  acquire  the  absolute  title  by  the  purchase,  and  bo  en- 
titled to  a  patent  from  the  United  States  on  the  payment  of  the  office-fees  and  the 
sum  of  money  above  specified. 

The  Gommissioner  observes  that  the  first  of  these  sections  as  qaoted 
provides  a  means  whereby  the  heirs  of  a  deceased  homestead  entryman 
may  acquire  title  to  the  entered  laqd,  withoat  distinction  as  to  age,  and 
that  the  second  section  provides  a  means  by  which  the  homestead  may 
innre  to  the  benefit  of  the  infant  child  or  children,  without  the  issae  of 
patent  to  such  child  or  children  and  withoat  requiring  continaed  resi- 
dence or  improvements  upon  the  land. 

He  states  that  it  has  been  the  practice  of  his  office,  in  cases  where 
there  are  both  adult  and  minor  heirs,  to  hold  that  the  title  inures  to  the 
latter  to  the  exclusion  of  the  former.  This  practice  his  law  clerks  deem 
to  be  wrong,  and  think  that  section  2292  *<  was  intended  to  apply  in 
cases  where  infant  heirs  only  were  found."  It  is  not  very  clear  whether 
the  Commissioner  means  to  express  his  own  opinion  on  the  question,  or 
whether  he  merely  recites,  in  his  letter,  the  views  and  arguments  of  his 
law  clerks  thereon.    He  concludes  however  by  saying : 

In  view  of  the  practice  of  this  office  having  been  of  long  duration  to  exclude  adalt 
heirs,  I  would  respectfully  submit  the  question  for  your  decision  for  the  future  ac- 
tion of  this  office  in  such  oases,  respectfuUy  requesting  a  reply  at  your  earliest  con- 
venience. 

I  have  but  little  difficulty  in  forming  an  opinion  upon  the  question 
submitted,  as  the  language  of  the  sections  refer,red  to  is  plain  and  clear 
to  my  mind. 

Section  2291  declares,  in  substance,  that  in  case  of  the  death  of  a 
homestead  entryman  before  full  compliance  with  the  requirements  of 
the  law,  the  final  certificate,  to  be  followed  by  patent,  at  the  designated 
time,  and  upon  proper  compliance  with  the  prescribed  conditions,  shall 
be  issued  to  (1)  his  widow,  if  he  leave  one,  if  not,  then,  (2)  to  his  heirs 
or  devisee.  Ko  distinction  is  here  made  as  between  adult  and  minor 
heirs. 

Section  2292  qualifies  the  general  provision  of  the  preceding  section, 
and  says  that  in  the  case  of  the  death  of  both  parents,  "  leaving  in- 
fant children  the  right  and  fee  shall  inure  to  the  benefit  of  such  infiint 
child  or  children." 
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This  language  is  direct  and  explicit,  leaving  in  my  mind  little  room 
for  doabt  as  to  its  meaning.  Under  section  2291  the  heirs,  if  of  age, 
are  entitled  to  the  land  in  equal  shares.  Bat,  if  there  be  an  infant 
child  or  children,  section  2292  gives  the  entire  right  and  fee  to  them 
alone.  Against  this  view,  it  is  nrged  that  it  works  an  injustice  to  the 
adult  heirs,  who,  equally  with  the  minors,  should  share  in  the  estate  of 
the  parent  This  might  have  been  a  forcible  argument  against  the 
wisdom  of  enacting  such  a  law,  but  the  law  having  been  enacted,  this 
Department  has  no  right  to  question  its  wisdom.  When  it  is  remem- 
bered that  the  adult  heirs  can  procure  public  lands  for  themselves  and 
in  their  own  names  by  compliance  with  the  land  laws,  and  that  minor 
heirs  can  not  do  so,  the  reason  for  the  distinction  is  manifest. 

Congress  seems  to  have  marked  out  a  different  rule  for  homesteads 
from  that  established  in  regard  to  pre-emptions.  As  to  the  latter,  sec- 
tion 2269  of  the  Revised  Statutes  provides  that  in  case  of  the  death  of 
a  pre-emption  claimant,  before  entry,  it  shall  be  made  in  the  name  of 
the  heirs,  and  patent  shall  issue  to  them ;  no  distinction  on  account 
of  age  is  mentioned.  But  in  the  legislation  in  relation  to  homesteads, 
not  only  has  Congress  adopted  section  2292  as  to  ordinary  home- 
steads, but  by  section  2307  it  has  followed  the  same  policy  in  regard  to 
soldiers'  homesteads,  and  there  conferred  the  right  of  a  deceased  sol- 
dier, first  upon  his  widow,  if  unmarried ;  and,  in  case  of  her  marriage 
or  death,  then  ^'  upon  his  minor  orphan  children,"  and  none  others.  It 
may  be  safely  assumed  from  this  that  Congress  was  of  the  opinion  that 
it  was  not  unwise  t^  protect  infant  orphan  children,  even  to  the  entire 
exclusion  of  the  adults. 

It  is  farther  nrged  in  the  Commissioner'sietter,  that  the  construction 
which  has  heretofore  prevailed  renders  sections  2291  and  2292  <<  inhar- 
monious and  incompatible;"  but  it  is  not  shown  wherein,  and  I  fail  to 
see  that  they  are  necessarily  so. 

These  sections  were  both  originally  included  in  section  two  of  the  act 
of  June  21,  1866  (14  Stat.,  66).  Section  2291  of  the  Revised  Statutes 
was  the  first  proviso  of  section  two  of  said  act,  and  section  2292  of  the 
Revised  Statutes  was  the  second  proviso  of  the  same  section  and  act — 
a  proviso  upon  a  proviso,  a  special  exception  carved  out  of  the  former 
provisions  of  the  act. 

In  the  construction  of  statutes  it  is  a  well  settled  rule  that  general 
words  or  provisions  are  to  be  restrained  by  parUcular  words  ia  a  sub- 
sequent clause  in  the  same  statute,  even  though  the  particular  inten- 
tion is  incompatible  with  the  general  intention.  Dwarris,  110.  A  pro- 
viso is  something  engrafted  upon  a  preceding  enactment  and  is  legit- 
imately used  for  the  purpose  of  taking  special  cases  out  of  the  general 
enactments,  and  providing  specially  for  them.  And,  even  where  the 
proviso  is  repugnant  to  the  purview  of  the  act,  the  proviso  wUl  prevail, 
ib.,  118. 
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And  80,  where  there  are,  in  an  act*  specific  provisionB  relating  to  a  pariicolar  sab- 
ject,  they  must  govern,  as  against  general  provisions  in  other  parts  of  the  statate, 
although  the  latter,  standing  alone,  wonld  be  broad  enough  to  inclnde  the  subject  to 
which  the  more  particular  provisions  relate.    Endlich  on  Statutes,  288. 

The  intention  of  Congress  as  conveyed  by  the  language  of  the  two 
sections  is  clearly  as  indicated.  I  am  therefore  of  the  opinion  that  the 
practice,  which  has  so  long  prevailed  in  the  Land  Office,  nnder  the  two 
recited  sections  of  the  Bevised  Statutes,  should  not  be  changed. 


PBACTICB— APPEAL— SrOTICB-SPBCmCATION  OF  ERBOBS. 

CoNB  V.  Bailey. 

An  appeal  will  not  be  entertained  in  the  absence  of  due  notice  and  specification  of 
errors. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  May  10, 1890. 

With  letter  of  April  25, 1889,  you  transmitted  the  papers  in  the  case 
of  James  W.  Cone  v,  George  H.  Bailey,  on  appeal  by  the  latter  from 
your  office  decision  of  September  15,  1888,  holding  for  cancellation  his 
commuted  homestead  entry  for  the  NW.  J  Sec.  7,  T.  100  N.,  B.  67  W., 
Yankton  land  district,  South  Dakota. 

Bailey  made  homestead  entry  for  said  land  April  9, 1883,  and  com- 
muted same  and  made  final  proof  January  7,  1884.  On  November  11, 
1885,  James  W.  Cone  applied  for  leave  to  contest  the  said  entry  and  on 
December  11, 1885,  a  hearing  was  ordered  by  your  office. 

The  affidavit  of  contest  alleged  that  Bailey  failed  to  comply  with  the 
law  in  the  matter  of  residence  and  that  his  final  proof  was  false. 

A  hearing  was  ordered,  and  on  the  day  set  therefor,  both  parties  ap- 
peared and  submitted  testimony,  and-  on  September  17, 1886,  the  local 
officers  rendered  their  decision,  holding  Bailey's  entry  for  cancellation. 
From  this  decision  Bailey  appealed,  and  your  office  afi&rmed  the  judg- 
ment of  the  local  officers.  Therefrom,  Bailey  took  an  appeal  to  this 
Department,  in  the  following  language. 

George  H.  Bailey,  the  contestee  in  the  above  entitled  canse  prays  an  appeal  from 
the  decision  in  said  case  to  the  Hon.  Secretary  of  the  Interior  and  asks  that  your 
Honor  immediately  transmit  all  the  evidence,  etc. 

This  paper  was  dated  December  4, 1888,  and  was  received  and  filed 
December  13, 1888.  June  21 ,  1889,  contestant  filed  a  motion  to  dismiss 
"  the  so-called  appeal,'^  because — 

First:  said  paper  was  not  an  appeal. 

Second :  because  said  defendant  has  not  filed  within  the  time  allowed  for  living 
notice  of  appeal,  a  specification  of  errors  of  which  he  complained  as  required  by  Bule 
88  of  Rules  of  Practice. 

Third:  because  defendant  has  not  served  upon  contestant  a  copy  of  the  notice  of 
appeal  as  required  by  Bule  93  of  the  Bules  of  Practice. 


DECISIONS  BELATING  TO   THE  PUBLIC   LANDS.  547 

On  July  5, 1889,  a  paper  was  received  at  yoar  office  from  Greorge  H. 
Bailey,  in  which  he  states  that  he  has  a  letter  from  the  attorney  of 
Gone,  notifying  him  of  the  motion  to  dismiss  the  appeal.  He  asks  to 
be  permitted  to  file  proper  specifications,  and  says  as  an  excuse  for  not 
filing  them  within  rule,  that  he  is  poor  and  has  no  attorney,  and  is 
ignorant  of  the  law  and  the  rules  of  practice,  and  as  excuse  for  not 
serving  notice  of  appeal,  within  rule,  he  says — ^'  that  by  due  inquiry  he 
faAled  to  find  the  abiding  place  of  said  contestant,"  etc.  He  accompanies 
said  letter  with  a  list  of  specifications  of  error — fourteen  in  number — 
to  the  effect  that  said  decision  was  against  the  weight  of  evidence  and 
against  the  law. 

Affidavits  were  filed  in  support  of  said  motion  to  dismiss,  showing 
that  Gone  had  been  during  the  time  from  January  1887,  to  the  filing  of 
the  motion  to  dismiss  living  in  the  county  where  the  land  is  situated. 
The  papers  filed  by  Bailey  show  that  he  was  in  Illinois. 

In  Rudolph  Wurlitzer  (6  L.  D.,  315),  it  is  said  that  the  words — 
^'1.  ...  do  hereby  appeal,"  might  be  regarded  as  an  appeal,  but  the 
motion  for  a  writ  of  certiorari  was  denied,  because 

On  the  showing  made  by  the  petitioner  his  appeal  (a  copy  of  which  is  embodied  in 
his  application))  would,  if  before  the  Department  with  the  record  in  tba  case,  be 
dismissed  nnder  Roles  68  and  90  (^f  practice  for  want  of  specifications  of  error.  See, 
alsoy  Horton  v.  Wilson  (9  L.  D.,  560) ;  Sapp  v.  Anderson  (9  L.  D.,  165). 

There  is  no  prescribed  form  vf  words  necessary  to  be  used  in  an  ap- 
peal—^<  The  above  entitled  contestee  in  the  above  cause  prays  an  ap- 
peal from  the  decision  in  the  case,"  would  be  an  appeal,  but  Eule  88 
of  Practice  prescribes  that  "within  the  time  allowed  for  giving  notice 
of  appeal  the  appellant  shall  also  file  in  the  General  Land  OfQce  a 
specification  of  errors,  which  specifications  ^<  shall  clearly  and  concisely 
designate  the  errors  of  which  he  complains.'^    And  by  rule  93, — ''A  copy 

of  notice  of  appeal,  specification  of  errors, shall  be  served  on 

the  opposite  party  within  the  time  allowed  for  filing  the  same." 

Ignorance  of  law  cannot  excuse  the  appellant,  nor  can  poverty  ex- 
cuse him  from  complying  with  the  plain  rules  of  practice  in  the  matter 
of  filing  specification  of  errors. 

As  to  the  want  of  service  of  copy  on  opposite  party,  his  excuse  that 
he  could  not  find  the  abiding  place  of  the  appellee  is  not  sufficient.  It 
does  not  set  out  what  efforts  were  made  to  find  Cone's  whereabouts,  nor 
is  it  alleged  that  the  residence  of  the  attorney  was  not  known,  and  it  is 
shown  by  affidavit  that  Gone  lived  in  the  county  in  which  the  land  lay 
in  Dakota,  where  the  entryman  would  have  naturally  expected  to  find 
him.  Furthermore,  the  statement  that  is  made  is  not  verified.  There 
was  not  a  substantial  compliance  in  this  case  with  the  requirements  of 
the  Bules  of  Practice.  The  appeal  was  not  perfected.  The  motion  will 
be  sustained  and  the  appeal  dismissed. 
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HOMESTEAD  ENTBT-FINAL  PROOF- ALIEKATION. 

Edward  Bowkeb. 

An  attempted  transfer  of  a  homestead  claim  before  final  proof  gives  the  transferee 
no  standing  before  the  Department  to  show  that  the  claimant  has  complied  with 
the  law. 

Where  notice  of  a  decision  holding'  a  homestead  entry  for  cancellation  for  failure  to 
submit  final  proof  within  the  statutory  period,  is  not  given  the  claimant,  he  may 
be  allowed  an  opportunity  to  submit  snch  proof,  and  the  entry  in  such  case  may  go 
to  the  board  of  equitable  acfjudication  if  substantial  compliance  with  law  is  shown. 

First-Assistant  Secretary  Ohandl&r  to  the  Commissioner  qf  the  General 

Land  Office,  May  12, 1890. 

This  case  comes  before  the  Department  apon  an  appeal  taken  in  the 
name  of  Edward  Bowker  from  the  decision  of  your  office,  rendered  Feb- 
ruary 11, 1889,  holding  for  cancellation  the  final  certificate  and  original 
homestead  entry  made  September  15, 1888,  for  the  I^W.  |,  Sec  26,  T. 
139  K,  B.  63  W.,  Fargo,  Dakota,  by  John  W.  Johnson,  as  goardian  of 
Edward  Bowker,  minor  child  of  S.  W.  Bowker,  a  deceased  soldier. 

It  appears  from  the  records  that  John  W.  Johnson  applied  for  and 
received  from  the  circait  court  of  Buchanan  county,  Iowa,  letters  of 
guardianship  of  the  person  and  property  of  Edward  Bowker,  minor  heir 
of  S.  W.  Bowker,  deceased,  and  as  such  guardian  made  homestead 
entry  of  the  tract  aforesaid,  on  September  15,  1881,  under  the  provis- 
ions of  the  act  of  June  8, 1872,  giving  homesteads  to  honorably  dis- 
charged soldiers  and  sailors,  their  widows  and  orphan  children  (Section 
2307,  Bevised  Statutes). 

On  December  1,  L883,  he  appeared  with  his  witnesses  before  the  pro- 
bate judge  of  Stutsman  county,  Dakota,  pursuant  to  notice,  and  offered 
final  proof,  and  on  January  7, 1884,  he  made  homestead  entry  and  re- 
ceived final  certificate  therefor. 

The  testimony  as  originally  written  showed  that  the  guardian  of 
Bowker  commenced  to  improve  the  land  some  time  in  the  spring  of 
1882,  but  it  was  afterwards  changed  by  writing  the  figure  *^  1 "  across 
the  figure  ^'  2,"  so  as  to  show  that  the  improvements  were  commenced 
in  the  spring  of  1881. 

This  case  was  taken  up  by  your  office  on  November  28, 1884,  and  it 
appearing  from  the  record  that  the  said  Edward  Bowker  had  reached 
his  majority  at  the  date  of  final  proof,  your  office  required  the  affidavit  of 
non-alienation  to  be  made  by  the  said  Edward  Bowker,  and  that  he 
identify  himself  with  the  claim  as  presented.  Pursuant  to  said  in- 
structions, an  affidavit,  executed  by  Edward  Bowker,  March  30, 1885, 
before  E.  M.  Thompson,  a  notary  public,  at  Independence,  Iowa,  was 
forwarded  to  your  office,  in  which  the  affiant  stated  that  he  made  said 
entry  through  his  guardian,  J.  W.  Johnson,  who  made  settlement  upon 
and  began  cultivation  of  the  tract  in  June,  1882  (afterwards  changed  to 
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1881, by  marlving  the  figare  "  1 "  over  the  figare  " 2"  as  in  final  proof) ; 
that  said  entry  was  made  for  the  use  and  benefit  of  affiant ;  that  it  had 
not  been  alienated  at  date  of  final  proof ;  that  he  was  the  sole  bona  fide 
owner  of  said  tract,  as  sole  heir  at  law  of  S.  W.  Bowker;  that  he  will 
bear  tnie  faith  and  allegiance  to  the  government  of  the  United  States, 
and  that  he  makes  this  affidavit  in  Iowa,  where  he  was  then  living,  be- 
caase  he  coald  not  go  to  the  land  office  without  great  expense. 

Upon  the  receipt  of  this  affidavit,  your  office  on  May  22, 1885,  again 
rejected  the  Anal  proof,  for  the  reason  that  the  claimant  failed  to  com- 
ply with  the  provisions  of  the  homestead  law.  From  this  decision  an 
appeal  was  taken  to  the  Department  by  0.  W.  Davis,  as  attorney  for 
Edward  Bowker,  and,  on  July  17, 1888,  the  Department  affirmed  the 
decision  of  yoar  office  rejecting  the  proof  offered  by  the  guardian  and 
canceling  the  final  certificate  issaed  thereon,  apon  the  groand  that  final 
proof  made  by  ttie  guardian  after  his  ward  has  reached  majority  can 
not  be  accepted,  and  the  final  certificate  issued  upon  such  proof  must 
be  canceled  (Edward  Bowker,  7  L.  D.,  34).  But  under  the  ruling  of 
the  Department  in  the  case  of  David  Thomas  (4  L.  D.,  331),  that  the 
cancellation  of  the  certificate  issued  upon  the  proof  submitted  by  the 
guardian  will  not  bar  the  right  of  the  beneficiary  to  submit  proof  and 
make  final  affidavit,  your  office  was  instructed  to  notify  Bowker  of  his 
right  to  make  final  proof  within  ninety  days  after  notice. 

It  appears  that  notice  of  this  decision  was  mailed  to  Edward  Bowker, 
claimant,  at  Ypsilanti,  Dakota  Territory,  W.  E.  Dodge,  attorney  for 
claimant,  at  Fargo,  D.  T.,  and  Henry  Mulberger,  present  owner,  at  Wa- 
tertown,  Wisconsin.  On  December  1, 1888,  the  register  notified  your 
office  that  the  notice  to  claimant  Edward  Bowker  was  returned  to  the 
local  office  as  uncalled  for,  and  that  W.  E.  Dodge,  his  attorney,  and 
Henry  Mulberger,  the  present  owner,  were  notified  of  said  decision 
August  15, 1888,  and  that  no  action  had  been  taken  in  response  thereto. 
Whereupon  your  office,  February  11, 1889,  held  the  entry  for  cancella- 
tion, because  the  time  in  which  the  entry  should  have  been  perfected 
(having  been  made  September  15, 1881,)  expired  by  limitation  Septem- 
ber 15,  1888.  Notice  of  this  decision  was  mailed  to  Edward  Bowker, 
at  Ypsilanti,  D.  T.,  W.  E.  Dodge,  attorney,  at  Fargo,  D.  T.,  and  Henry 
Mulberger,  at  Watertown,  Wisconsin. 

On  April  27, 1889,  the  register  notified  your  office  that  the  notice  to 
Bowker  had  l>een  returned  to  the  land  office  as  uncalled  for,  and  that 
Dodge  and  Mulberger  received  said  notice  February  16,  1889,  and  at 
the  same  time  transmitted  an  appeal  filed  by  H.  E.  Sox,  as  attorney  for 
claimant  Edward  Bowker,  said  appeal  alleging  as  ground  of  error  the 
failure  to  refer  said  case  to  the  board  of  equitable  adjudication  for  con- 
firmation. In  the  meantime,  F.  M.  Heaton,  attorney  for  E.  P.  Wells 
]>urcha8er  of  said  land  from  Edward  Bowker,  filed  an  affidavit  of 
Johnson,  guardian,  with  an  accompanying  letter  from  K  O.  McFar- 
landy  Commissioner  of  the  General  Laud  Office,  dated  October  22, 1881, 
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addressed  to  said  Johnson  informing  him  that  ander  section  2309  of 
the  Kevised  Statutes  the  minor  orphan  of  a  deceased  soldier  may  make 
homestead  entry  through  a  duly  constituted  guardian;  also  ao  affi- 
davit by  Henry  Mulberger,  present  owner  of  said  land,  who  states  that 
he  was  never  acquainted  with  Bowker,  but  that  on  March  30, 1S86,  he 
purchased  the  land  from  Edward  P.  Wells,  the  then  owner,  for  $1G00; 
that  the  attached  paper,  marked  exhibit  A.,  is  an  abstract  of  the  title 
to  said  land,  and  that  it  is  impossible  to  secure  Edward  Bowker  to 
remedy  the  defects  in  the  proof,  and  he  asks  that  *'  his  equitable  rights 
in  said  land  may  be  preserved  and  the  cash  entry  approved  for  patent." 
The  exhibit  referred  to  has  not  been  found  amongst  the  papers. 

On  July  1, 1889,  your  office  transmitted  to  the  Department  a  letter 
from  Edward  Bowker,  dated  June  1,  1889,  written  from  Whitney, 
Dawes  county,  Nebraska,  in  which  he  states  that  Johnson  was  making 
final  proof  without  his  leave,  and  that  he  (Bowker)  had  not  signed  any 
paper  making  final  proof. 

The  final  proof  made  by  Johnson,  guardian,  was  rejected,  and  the 
final  certificate  issued  thereon  was  canceled  by  the  decision  of  the 
Department,  July  17, 1888,  for  the  reasons  heretofore  stated,  and  no 
cause  is  now  shown  why  the  ruling  thereon  made  should  not  be  adhered 
to.  As  the  claimant  can  not  alienate  the  land  before  final  proof,  an 
attempted  transfer  of  the  claim  before  the  making  of  final  proof,  in 
accordance  with  law,  will  not  give  the  transferee  a  standing  before  the 
Department  for  the  purpose  of  showing  that  the  claimant  complied  with 
the  law,  as  the  law  requires,  as  part  of  the  final  proof,  that  the  claim- 
ant must  make  affidavit  that  he  has  not  at  date  of  final  proof  alienated 
the  land ;  nor  is  there  any  rule  under  which  this  entry  may  be  sub- 
mitted to  the  board  of  equitable  adjudication.  However,  as  it  is  shown 
by  the  record  that  the  claimant  did  not  receive  notice  of  the  decision  of 
your  office,  of  February  11, 1889,  and  therefore  had  no  opportunity  to 
appeal  therefrom,  he  should  now  be  allowed  to  submit  proof,  within  a 
reasonable  time.  Besides,  the  first  appeal  was  taken  in  the  name  of 
claimant  by  G.  W.  Davis,  as  his  attorney,  and  notice  of  the  decision 
upon  that  appeal  was  sent  to  W.  E.  Dodge,  the  attorney  of  Johnson, 
guardian.  The  present  appeal  is  taken  in  the  name  of  claimant  by  H. 
E.  Sox,  and  it  nowhere  appears  from  the  recoi*d  that  either  of  them 
had  authority  to  represent  him. 

I  therefore  direct  that- the  claimant  be  notified  that  he  may  yet 
submit  final  proof  upon  said  entry,  within  ninety  days  from  notice  of 
this  decision,  and  if  it  appears  that  by  reason  of  ignorance  of  the  law 
the  entry  was  not  made  within  the  period  prescribed  by  the  statute,  and 
the  law  has  in  all  other  respects  been  complied  with,  the  case  may  he 
then  submitted  to  the  board  of  equitable  adjudication,  under  Bnle  24, 
and  you  will  also  advise  Henry  Mulberger  of  this  decision. 

The  decision  of  your  office  is  modified. 
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PR£-£MPTION--MrNOB  HEIBS-FINAL  FBOOF— KESIDBNCE. 

Arnold  v.  Cooley. 

filial  proof  on  behalf  of  minors,  sole  heirs  of  a  deceased  pre-emptor,  may  be  snb- 
mitted  by  the  guardian  of  said  minors,  where  such  gnardian,  by  the  laws  of 
the  State  is  charged  with  the  care  and  management  of  the  minors'  estate. 

The  heirs  of  a  deceased  pre-emptor  are  not  prevented  from  making  final  proof,  and 
perfecting  purchase,  by  the  fact  that  the  pre-emptor  died  without  executing  the 
affidavit  required  in  section  2262,  Revised  Statutes. 

After  residence  is  once  established  the  continuity  thereof  is  not  broken  by  absence 
from  the  land  caused  by  judicial  restraint. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  12, 1890. 

I  have  considered  the  appeal  of  Thomas  L.  Arnold  from  your  office 
decision  of  Kovember  23, 1888,  involving  the  S.  ^  SE.  ^,  section  26,  and 
IfTB.  J  NE.  J,  section  35,  T.  18  S.,  B.  37  B.,  La  Grande  land  district, 
Oregon. 

It  appears  that  John  A.  Gooley  filed  his  pre-emption  declaratory 
statement  for  the  S.  i  SE.  ^  Sec.  26  and  E.  i  KE.  ^  Sec.  35  of  the  said 
town  and  range  on  April  4,  1885,  alleging  settlement  March  28, 1885, 
and  that  Thomas  L.  Arnold  filed  his  pre-emption  declaratory  statement 
for  the  S.  i  SE.  J  and  N  W.  i  SE.  J  of  said  section  20,  and  NE.  i  NE.  i 
of  said  section  35,  same  town  and  range,  on  February  15, 1886. 

It  further  appears  that  John  A.  Cooley  was  burned  to  death  in  the 
jail  of  Baker  City,  Oregon,  during  the  month  of  August,  1885,  and  that 
he  left  surviving  him  two  children  of  the  age  of  three  and  five  years, 
respectively.  His  father,  N.  G.  Cooley,  was  duly  appointed  guardian 
of  the  said  minor  children  August  14, 1885,  and  due  notice  was  given 
October  25, 1886,  of  his  intention  as  such  guardian  to  make  final  proof 
ill  support  of  the  said  pre-emption  filing  of  John  A.  Cooley,  on  Decem- 
ber 6, 1886. 

It  further  appears  that  on  October  14,  1886,  Thomas  L.  Arnold  gave 
notice  of  his  intention  to  make  final  proof  in  support  of  his  claim  No- 
vember 25, 1886.  The  published  notice  did  not  describe  the  land  covered 
by  his  claim  correctly.  Instead  of  the  N  W.  ^  SE.  |  Sec.  26,  as  it  should 
have  been,  the  notice  had  it  the  NW.  J  of  said  section. 

On  November  25, 1886,  Arnold  submitted  his  proof.  N.  G.  Cooley 
as  guardian  as  aforesaid  had  filed  his  protest  against  its  acceptance  the 
day  previous  and  the  local  officers  suspended  action  on  the  proof. 

On  December  6,  1886,  N.  G.  Cooley  as  guardian  as  aforesaid,  sub- 
mitted his  final  proof  ^  against  the  acceptance  of  which  proof  Arnold 
protested. 

The  local  officers  on  January  22, 1887,  decided  that  the  final  proof  of 
N.  G.  Cooley  made  as  guardian  of  the  minor  heirs  of  John  A.  Cooley, 
deceased,  should  be  accepted. 
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Upou  the  appeal  of  Arnold,  your  office  by  said  decision  of  No^rember 
23,  1886,  afi&rmed  the  action  of  the  local  officers  and  determined  that 
the  contest  of  Arnold  should  be  dismissed. 

Arnold,  thereupon,  took  a  further  appeal  to  this  Department.  He 
objects  to  the  admission  of  the  proof  submitted  on  behalf  of  the  minor 
children  of  the  deceased  pre-emx)tor  by  their  guardian,  because  the  law, 
as  he  claims,  does  not  authorize  a  guardian  to  make  final  proof  in  pre- 
emption cases. 

Section  2269  Revised  Statutes, .  provides  that  such  proof  shall  be 
made  by  the  executor  or  administrator  of  the  estate  of  a  deceased  pre- 
emptor  or  one  of  his  heirs.  In  the  case  ^t  bar  the  pre-emptor  died  in- 
testate and  no  administrator  of  his  estate  was  appointed,  indeed  since 
he  left  no  personal  estate,  there  seemed  to  have  been  no  necessity  for 
such  an  appointment.  By  section  3098  of  the  Code  of  Oregon  the  said 
children  were  the  sole  heirs  of  the  said  deceased  and  it  was  proper  for 
them  or  either  of  them,  to  make  the  proof. 

They,  on  account  of  their  nonage,  could  not  act  for  themselves,  and  it 
was  therefore  proper  that  their  guardian,  who  by  the  laws  of  Oregon 
(see  section  2883  of  the  Code  of  the  said  State)  has  the  care  and  man- 
agement of  their  estate,  should  act  for  them.  When  the  guardian  makes 
the  final  proof  he  does  it  in  his  representative  capacity  and  his  proof  is 
in  fact  the  proof  of  the  minors.  I  therefore  hold  that  the  guardian  of 
the  said  minors  in  this  case  was  duly  qualified  to  make  the  proof. 

A  further  objection  to  the  admission  of  the  proof  is  advanced  in 
the  argument.  It  is  claimed  that  because  the  said  pre-emptor  before 
his  death  had  failed  to  make  the  pre-emption  affidavit  required  by  sec- 
tion 2262  of  the  Revised  Statutes,  his  heirs  never  can  make  the  neces- 
sary proof  and  therefore  never  can  succeed  to  the  pre-emptor's  right  in 
the  matter  of  his  claim. 

It  is  clear  that  the  said  affidavit  is  to  be  made  by  the  pre-emptor  at 
or  about  the  time  of  the  making  of  the  proof;  it  can  not  be  made  earlier 
and  be  of  validity.  To  hold  otherwise  would  enable  the  pre-emptor 
long  prior  to  the  proof  to  contract  for  the  sale  of  his  claim  without 
endangering  his  entry  provided  he  uses  the  precaution  to  make  his 
said  pre-emption  affidavit  before  entering  into  the  agreement  for  the 
sale.  The  practice  always  has  been  to  make  the  affidavit  at  the  time 
of  the  final  proof  and  subjoin  it  to  the  record  of  it.  If  this  objection 
should  be  held  good  in  this  case  it  would  virtually  repciil  section  2269 
of  the  Revised  Statutes,  for  in  no  instance  can  proof  be  made  before 
consummation  of  the  claim. 

I  am  of  the  opinion  that  the  said  objection  should  not  prevail. 

The  testimony  shows  that  John  A.  Cooley  was  a  qualified  pre-emptor. 
He  was  a  married  man,  his  family  consisted  of  a  wife  and  two  small 
children  of  the  ages  of  three  and  five  years.  He  commenced  his  resi- 
dence on  the  land  early  in  May,  1885,  and  continued  to  reside  thereon 
continuously  until  July  7,  1885.    His  wife  being  insane  was  an  inmate 
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of  a  hospital  at  Salem,  Oregon.  In  May,  1885,  be  built  a  dwelling 
hoase  on  tlie  land  of  the  size  of  eight  by  twelve  feet ;  also  three  cor- 
rals ;  he  also  dug  a  cellar,  broke  and  fenced  one  acre  and  planted  a 
nnmber  of  frait  trees  and  shrabbery ;  these  improvements  valued  at 
one  hundred  and  fifty  dollars  were  made  by  him  within  two  months 
from  the  time  he  established  his  residence  on  the  land. 

It  seems  tojne  that  his  good  faith  in  the  matter  of  his  filing  and  up 
to  the  time  of  his  arrest  is  fully  apparent  from  the  evidence.  His 
absence  from  the  land  from  that  day  till  his  death  was  the  result  of 
judicial  restraint  and  his  residence  was  therefore  not  interrupted 
thereby.  Anderson  v.  Anderson  (5  L.  D.,  6) ;  Parsons  v.  Hughes  (8 
L.  D.,  593). 

It  is  my  opinion  that  the  proof  made  by  N.  O.  Gooley  as  guardian  of 
the  minor  heirs  of  the  deceased  pre-emptor  should  be  accepted  and 
that,  upon  further  compliance  with  the  requirement  of  the  pre-emption 
law,  patent  should  issue  to  the  heirs  of  John  A.  Oooley,  deceased,  in 
accordance  with  the  provisions  of  the  said  section  2269  of  the  Bevised 
Statutes. 

Your  said  office  decision  is  affirmed. 


BBPATMENT-PRAUDTTLENT  ENTBY. 

MiOHAEL  LtDON. 

Bepayment  can  not  be  allowed  where  the  entry  Is  canceled  for  the  reason  that  it  was 

procured  on  false  testimony. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  May 

12, 1890. 

March  8,  1884,  Michael  Lydon  filed  pre-emption  declaratory  state- 
ment, No.  2376,  for  the  W.  J  of  N  W.  i.  Sec.  22,  T.  38  N.,  E.  4  W.,  Lew- 
iston  district,  Idaho,  alleging  settlement  the  same  day.  September  20, 
1884,  he  made  proof  and  payment,  and  received  final  receipt  and  cer- 
tificate. 

The  proof  having  been  taken  on  a  day  other  than-  that  named  in  the 
published  notice,  the  claimant  was  ^<  allowed  by  your  office  ninety  days 
in  which  to  make  new  publication  (with  proper  posting  of  notice)  and 
to  make  new  proof.''  This  new  proof,  after  due  publication  and  posting 
of  notice,  was  submitted,  April  14, 1888. 

In  the  proof  originally  made,  the  claimant  and  his  witnesses,  in  an- 
swer to  the  question,  whether  his  residence  had  been  continuous,  an- 
swered simply,  that  it  had.  On  making  the  new  proof,  the  claimant 
testified,  that  he  was  only  on  the  claim  about  once  a  month,  at  which 
time  he  would  stay  over  night,  and  the  balance  of  the  time  he  lived  with 
bis  family  (four  small  children)  in  his  house  in  Lewiston,  where  he  had 
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lived  before  initiating  bis  claim.  Tbe  improvements  were  valned  at 
$77.50,  and  consisted  of  tbree  acres  of  breaking  and  a  timber  house, 
twelve  by  fourteen  feet.  The  local  oflScers  disapproved  tbe  new  proof, 
on  tbe  ground  as  stated  by  them  <<  of  lack  of  residence,  cultivation  and 
good  faith  generally."  August  30, 1888,  the  entry  was  held  for  cancel- 
lation, and,  no  appeal  having  been  taken  from  said  action,  the  entiy 
was  canceled  January  26, 1889,  your  office  not  '^  considering  the  show- 
ing satisfactory  as  to  the  good  faith  of  the  claimant  in  the  matters  of 
residence  and  improvements.'^  February  18, 1889,  the  claimant  filed 
an  application  for  repayment  of  the  purchase  money  paid  on  making 
said  entry.  By  decision  of  March  2, 1889  (from  which  the  claimant  ap- 
peals), your  office  held  that  this  application  should  not  be  granted,  for 
the  reason,  substantially,  that  the  proof  originally  made  upon  which  the 
entry  was  allowed  showed  on  its  face  compliance  with  the  law  and  the 
entry  was  canceled  because  that  proof  was  shown  by  the  new  proof  to 
have  been  false. 

Section  two,  act  of  June  16, 1880,  (21  Stat.,  287,)  provides  that  '*  in 

all  cases"  where. entries  of  public   lands  have  been 

"  from  any  cause,  erroneously  allowed  and  cannot  be  confirmed,''  the 
amount  of  purchase  money,  fees  and  commissions  may  be  repaid.  In 
construing  the  words  "  erroneously  allowed  "  as  used  in  the  act  this 
Department  in  the  General  Circular  of  January  1, 1889  (pp,  66,  67), 
says: 

"  If  the  records  of  the  Land  Office,  or  the  proofs  furnished,  should 
show  that  the  entry  ought  not  to  be  permitted  and  yet  it  were  per- 
mitted, then  it  would  be  *  erroneously  allowed.'  But,  if  a  tract  of  land 
were  subject  to  entry  and  the  proofs  showed  a  compliance  with  la^, 
and  the  entry  should  be  canceled  because  the  proofs  were  shown  to  be 
false,  it  could  not  be  held  that  the  entry  was  < erroneously  allowed;' 
and  in  such  case  repayment  would  not  be  authorized." 

Your  office  decision  was  based  on  this  interpretation  of  the  words 
"  erroneously  allowed."    While,  however,  it  may  be  true  that  on  its 
face  the  proof  in  this  case  as  originally  made  showed  compliance  with 
the  law  and  hence  the  entry  was  not  *'  erroneously  allowed  "  because  of 
insufficiency  in  the  proof  itself,  yet  it  was  "  erroneously  allowed  "  for 
another  reason,  namely,  said  proof  was  not  made  on  the  day  designated 
in  the  published  notice.    The  language  of  the  act  is  broad,  embracing 
^^  all  cases,  where  from  any  cause,  the  entry  has  been  erroneously  al- 
lowed," and  it  is  held  by  this  Department  (Duthan  B.  Snody,  1  L.  D., 
532),  that  where  entry  for  any  cause  had  been  erroneously  allowed,  no 
fraud  appearing,  repayment  should  be  made."    The  entry  having  been 
erroneously  allowed  for  the  reason  above  stated,  the  question  is, 
whether  in  making  the  original  proof  the  claimant  intended  to  perpe- 
trate a  fraud  on  the  government. 

The  fraud,  it  may  be  conceded,  which  will  authorize  a  limitation  or 
denial  of  the  right  of  repayment  so  broadly  given  in  the  act  is  inten- 
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tional  fraud,  or  fraud  in  fact  as  distinguished  from  fraud  in  law.  The 
new  proof  shows,  that  the  claimant  owned  a  house  in  Lewiston,  where 
lie  lived  with  his  family  before  initiating  his  claim,  and  that  he  con- 
tinued to  reside  there  after  initiating  it,  only  visiting  the  claim  once  a 
month  and  these  visits  ceasing  after  he  made  his  original  proof— that, 
in  fact,  he  never  established,  much  less  maintained  for  any  length  of 
time,  residence  on  the  land.  In  the  face  of  these  admitted  facts,  he 
swore  unqualifiedly  in  making  his  original  proof,  that  his  residence  on 
the  land  from  the  date  of  his  alleged  settlement  to  that  of  said  proof 
liad  been  "  continuous."  No  explanation,  if  there  could  be  any,  is  at- 
tempted. By  this  original  proof,  shown  to  have  been  false  by  his  new 
proof,  he  procured  the  allowance  of  his  entry,  and  but  for  the  circum- 
stance that  tjie  original  proof  was  submitted  on  a  day  other  than  that 
named  in  the  notice,  would  doubtless  in  due  course  of  time  have  re- 
ceived a  patent  from  the  government.  This,  I  am  constrained  to  hold, 
is  a  case  of  fraud  such  as  under  the  rule  above  announced  justifies  the 
denial  of  an  application  for  repayment.  The  decision  of  your  office  is 
therefore  affirmed. 


HOMESTEAD  BNTRT— COMMXTTATION—ABANBONMBNT. 

SWEETZEB  r.  MOOBB. 

A  bomeflteader  who  sabmits  satisfactory  commntation  proofs  accompanied  by  tender 
of  payment,  is  thereafter  nnder  no  obligation  to  remain  on  tbe  land  or  show  fur- 
ther compliance  with  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  14, 1890. 

I  have  considered  the  appeal  of  W.  A.  Sweetzer  from  your  office  de- 
cision of  July  9, 1888,  dismissing  appellant's  contest  against  the  entry 
of  Maurice  A.  Moore,  for  lot  3,  Sec.  30,  and  lot  1,  Sec.  31,  T.  34  S.,  E. 
17  E.,  Gainesville,  Florida. 

Said  Moore  made  homestead  entry  of  said  tract  on  March  12, 1884 ; 
offered  commutation  proof  thereon  May  26,  1885,  alleging  settlement 
October,  1880,  and  continuous  residence  from  time  of  settlement. 

The  facts  are  fully  set  forth  iu  your  said  office  decision,  and  the  only 
error  assigned  thereon  is  in  not  allowing  a  contest  to  proceed,  which  was 
instituted  by  W.  A.  Sweetzer  against  said  entry,  on  June  25,  1888. 

It  appears  that  about  the  time  theproof  was  submitted,  Special  Agent 
Coffman  caused  a  suspension  of  the  proof.  In  his  letter  to  your  office 
of  June  10, 1885,  he  charges,  among  other  things,  that  Moore  has  never 
at  any  time  resided  on  said  tract,  nor  in  any  way  improved  the  same. 
Thereupon,  your  office  twice  directed  Special  Agent  Dell  to  investigate 
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the  charges  made  in  Goffinan's  report.  It  appears  also,  that  the  entry- 
man,  Moore,  was  very  solicitous  to  have  said  charges  investigated* 
Finally,  Agent  Connor  was  instructed  to  report  in  the  matter,  which  he 
did  in  a  report  dated  May  14^  1888.  With  Connor's  report  an  affidavit 
of  one  A.  T.  Adams  is  filed,  which  states  the  following :  ^^  Claimant  and 
his  family  lived  on  the  place  most  of  the  time  from  the  time  he  moved 
in  the  house  (October,  1880,)  nntil  he  made  final  proof  (May  26, 1885)." 

The  evidence  shows  absences  from  the  land,  but  such  absences  were 
clearly  excusable  and  did  not  break  thecontinuity  of  the  residence  from 
the  time  of  said  entry  until  the  proof  was  submitted.  As  to  the  value 
of  the  improvements  placed  on  the  land  by  claimant,  the  evidence  is 
conflicting.  But,  taking  the  evidence  as  a  whole,  the  great  preponder- 
ance of  the  same  shows  the  good  faith  of  the  claimant,  and  fails  to  sus- 
tain the  charges  made  by  Agent  Coffman. 

This  conclusion  was  reached  by  the  local  office,  September,  1886,  and 
claimant  called  upon  for  the  purchase  money,  pending  which  the  entry 
was  suspended.  Afterwards,  on  October  23,  1886,  Moore's  proof  was 
rejected,  for  the  reason  that  he  failed  to  remit  the  purchase  money. 
But  it  appears  the  letter  of  r^ection  was  sent  to  Palma  Sola,  Florida, 
in  place  of  Navigation  Bureau,  Treasury  Department,  Washington, 
D.  C.  Moore  offered  to  pay  the  money  when  the  proof  was  first  sub- 
mitted, and  claims  to  have  been  ready  to  pay  it  at  any  time,  and  the 
local  officers  erroneously  addressed  him  in  Florida,  when,  by  previous 
correspondence  with  him,  they  knew  his  address  was  Washington, 
D.  C. 

Sweetzer's  contest  affidavit,  dated  June  25,  1888,  merely  shows  that 
''  said  Maurice  A.  Moore  has  wholly  abandoned  said  tract ;  that  he  has 
changed  his  residence  therefrom  for  more  than  six  months  since  making 
said  entry ;  that  such  tract  is  not  settled  upon  and  cultivated  by  said 
party  as  required  by  law."  Said  affidavit  fails  to  aver  specially  that  the 
period  of  abandonment  and  want  of  cultivation  was  after  the  entry  and 
before  the  commutation  proof  was  submitted. 

It  appearing  that  claimant  tendered  the  money  in  payment  for  the 
land  at  the  date  when  he  submitted  his  commutation  proof,  and  that 
said  proof  was  satisfactory,  it  having  shown  compliance  with  the  law, 
claimant  was  after  its  submission  under  no  obligation  to  show  further 
compliance  with  the  homestead  law.  He  was  then  at  liberty  to  leave 
the  land,  and  his  doing  so  did  not  impeach  his  good  faith,  nor  impair 
his  rights. 

Your  said  office  decision  dismissing  Sweetzer's  contest  is  affirmed. 
Moore  will  be  given  thirty  days  in  which  to  make  payment  for  the  land. 
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SECOND  HOMESTEAD  ENTRY— XJNTILLABLE  LAND. 

Samuel  P.  Durham. 

A  second  homestead  entry  may  be  allowed,  where  the  tract  covered  by  the  first  is 
11  n tillable,  and  it  appears  that  such  entry  was  made  throngh  mistake,  though 
proper  diligence  was  exercised  in  attempting  to  determine  the  location  and  char- 
acter of  the  land  intended  to  be  entered. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  May  14, 1890. 

I  have  considered  the  appeal  of  Samuel  P.  Durham  from  the  decision 
of  yonroffice  dated  December  27, 1888,  rejecting  his  application  to  make 
homestead  entry  for  the  NE.  i  Sec.  23,  T.  15  S.,  E.  30  W.,  Wa  Keeney 
land  district,  Kansas. 

October  23, 1885,  said  Durham  made  homestead  entry  for  the  NW.  ^ 
Sec.  8,  T.  16  S.,  R.  31  W.,  in  the  same  land  district. 

May  14, 1886,  Durham  appeared  at  the  local  office  and  made  applica- 
tion to  make  homestead  entry  for  said  quarter  in  section  23 ;  he  also 
presented  a  voluntary  relinquishment  for  the  tract  covered  by  his  former 
entry  and  accompanying  his  application  and  relinquishment  he  filed 
his  own  corroborated  affidavit  in  which  he  alleges — 

That  prior  to  making  said  entry  he  met  one  J.  J.  Jackson,  doing  bnsiness  as  a  land 
locator  at  Scott  City  ....  whom  affiant  employed  to  select  for  him  a  home- 
stead; that  the  said  Jackson  selected  the  tract  above  described  which  he  repre- 
sented as  being  situated  on  a  large  level  plain  in  said  township,  which  representation 
affiant  believed  to  be  true;  that  the  said  Jackson  was  further  corroborated  by  a 
party  of  six  new  settlers  who  ^ad  lately  made  settlemont  in  said  township  who 
stated  to  affiant  that  the  land  he-  was  about  to  outer  was  on  said  level  plain  and  in 
every  way  as  represented  by  said  locator ;  that  he  relied  on  said  representations  as 
he  was  unacquainted  with  the  section  lines  and  location  of  any  tracts  in  said  vicinity, 
and  after  making  said  entry  returned  to  his  family  in  Republic  county,  Kansas,  and 
began  his  preparations  to  remove  to  his  homestead  claim  .  .  •  •  ;  that  on  the 
19th  day  of  April  1886,  he  arrived  at  what  he  supposed  was  the  tract  embraced  in 
his  homestead  entry  with  his  wife  and  children,  household  furniture  and  farming 
utensils,  and  every  thing  necessary  to  begin  his  residence  on  said  land ;  that  before 
commencing  to  bnild  thereon  he  deemed  it  prudent  to  secure  the  services  of  a  compe- 
tent surveyor  to  locate  the  corners  of  his  land  with  certainty,  and  therefore  em- 
ployed one  Robert  Hickman,  a  surveyor  of  experience  ....  to  make  such 
survey,  which  to  affiant's  disappointment  and  surprise  showed  the  land  embraced  by 
saiil  entry  to  be  not  on  said  level  plain  as  had  been  represented  to  him,  and  as  he  had 
supposed  at  the  time  of  making  said  entry,  but  to  be  situated  near  one  mile  north 
therefrom  among  some  rocky  bluffs;  that  the  land  really  embraced  by  said  entry 
instead  of  being  nice  level  prairie  land  ....  is  a  mass  of  rocks  and  blue  shale, 
on  which  not  to  exceed  five  acres  is  suitable  for  cultivation  while  the  level  south 
therefrom  where  affiant  supposed  his  homestead  was  located,  is  all  tillable  and  is  now 
all  entered  by  other  claimants.  Affiant  having  been  misled  as  above  stated  now  de- 
sires to  relinqnish  said  entry  without  prejudice  to  his  right  to  enter  other  lauds.  He 
further  states  that  he  has  not  assigned,  transferred,  sold  or  disposed  of  nor  agreed 
to  sell,  assign,  transfer  or  dispose  of  any  right  or  interest  acquired  uuder  said  errone- 
ous entry  ....  and  that  this  application  for  a  change  of  entry  is  not  made  for 
the  purpose  of  euabling  any  other  person  to  enter  the  originally  entered  tract    .    • 
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•  •  He  further  states  that  J.  J.  JaoksoD  who  located  him  on  said  land,  has  departed 
from  the  State  and  that  he  (affiant)  does  not  know  the  whereabouts  or  names  of  tiie 
settlers  who  corroborated  Jackson's  statement. 

The  local  officers  declined  to  Me  said  relinqaishment,  and  wrote  on 
the  back  of  the  homestead  application  the  following  viz : — 

The  within  application  was  presented  this  14th  day  of  May  1H86,  and  rejectod  for 
the  reason  that  the  applicant  Saniuel  P.  Durham  has  heretofore  on  the  23rd  day  of 
October  1885,  made  homestead  entry  No.  9874,  npon  the  NW.  i  Sec.  8,  T.  16  S.,  R. 
31  W.,  which  entry  still  remains  intact  on  the  records  of  this  office. 

(Signed)  W.  A.  Pilsxntov,  Receiver. 

May  27, 1886,  Durham  appealed.  April  27,  1887,  the  register  and 
receiver,  reported  to  your  office  that  they  had  carefally  examined  this 
case  ^^  which  apparently  shows  good  faith ;  we  are  of  the  opinion  that 
his  said  application  (should)  be  allowed,  and  he  be  permitted  to  make 
entry  for  the  land  described." 

December  27, 1888,  yoor  office  decided  that  Dnrham  had  not  ^*  ex- 
ercised proper  diligence  in  ascertaining  the  true  condition  and  correct 
description  of  the  land  he  sought  to  enter.  By  such  means  he  would 
have  learned  these  facts  as  readily  before  as  after  entry,"  and  affirmed 
the  action  of  the  local  office  rejecting  said  second  homestead  appli- 
cation and  refusal  to  file  said  relinquishment. 

Olaimant  appealed  to  this  Department. 

It  appears  from  the  record  in  this  case  that  the  tract  covered  by 
Durham's  entry  is  utterly  worthless  for  agricultural  purposes,  and  land 
upon  which  no  poor  man  could  make  a  living  for  his  family.  It  also 
sufficiently  appears  that  said  entry  was  made  by  mistake,  and  that  Dor- 
ham  exercised  proper  care  and  diligence  in  attempting  to  ascertain 
the  true  location  and  condition  of  the  land  he  sought  to  enter.  There- 
fore, and  in  view  of  his  apparent  good  faith,  and  as  he  has  already 
filed  a  relinquishment  of  said  first  entry,  and  as  I  find  that  the  case  at 
bar  is  somewhat  similar  to  the  case  of  Edwin  Edwards  (8  L.  D.,  429), 
his  application  to  make  a  second  homestead  entry  will  be  allowed. 

Your  office  decision  is  accordingly  reversed. 


DESERT  IiA:N^D  ENTRY-GRAZING  LANDS. 

Keys  t?.  Rumsey. 

A  tract  bordering  on  a  stream,  and  containing  living  springs,  and  that  includes  land 
that  produces  a  natural  growth  of  grass  in  paying  quantities,  and  trees  of 
natiye  growth,  is  not  subject  to  desert  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  May  15, 1890. 

I  have  considered  the  appeal  of  Philo  Bamsey  from  the  decision  of 
yonr  office  of  September  11, 1888,  holding:  for  cancellation  his  desert  land 
entry  (No.  1223)  of  the  NE  i  N  W  \,  and  NB  \  Sec.  10,  T.  13  N.,  B.  73 
W.,  in  the  Cheyenne  land  district  of  Wyoming  Territory. 
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On  the  Stli  of  January,  1884,  Ramsey  filed  a  declaration  of  his  inten- 
tion  to  reclaim  the  above-described  subdivisions  of  the  public  land,  con- 
taining two  hundred  acres,  under  the  desert  land  act  of  March  3, 1877 
(19  Stats,,  377). 

On  the  10th  day  of  April,  1886,  William  L.  Keys  filed  an  affidavit  of 
contest,  in  which,  among  other  things,  he  alleged  (1)  that  the  tract  in 
question,  entered  by  Bumsey,  is  not  desert  land  in  character ;  and  (2) 
that  the  said  land  was  entered  in  the  interest  of  another  party  for  spec- 
ulative purposes,  based  on  fraud. 

To  test  the  allegations  of  this  affidavit,  a  hearing  was  ordered  to  take 
place  before  the  local  officers  on  the  24th  of  May,  1886.  At  the  time 
and  place  specified  in  the  order,  the  contestant  and  the  entryman  ap- 
lieared  with  their  respective  attorneys  and  witnesses,  and  submitted 
their  testimony.  Upon  consideration  thereof,  the  local  officers  found 
against  the  contestant  and  recommended  that  the  entry  be  allowed  to 
stand.  From  this  judgment  he  appealed  to  your  office,  where  you  re- 
verse the  local  office  and  hold  the  entry  for  cancellation ;  whereupon 
Bumsey  appealed  to  this  Department.  In  his  appeal  he  specifies  nu- 
merous errors,  all  of  which,  however,  duly  considered,  may  be  classified 
under  the  general  head  that  your  decision,  as  rendered,  is  contrary  to 
the  faSts  of  the  case  and  to  the  law  bearing  upon  the  points  at  issue. 

I  have  examined  the  record  and  find  that  the  evidence  introduced  at 
the  hearing,  though  contradictory  and  irreconcilable,  satisfies  me  that 
a  small  stream,  known  as  ^^  Willow  Creek,"  flows  through  the  land  in 
controversy  and  that  the  same  as  located,  controls  the  water  front  on 
both  sides  of  the  said  stream ;  that  a  very  valuable  spring,  one  of  the 
largest  and  best  on  the  ^'  Laramie  Plains,"  bursts  forth  from  this  tract, 
moistens  and  enriches  the  land  and  furnishes  an  abundant  supply  of 
water  for  sheep  and  cattle,  and  thus  renders  the  laud  invaluable  for 
grazing  purposes;  that  large  flocks  of  sheep  and  cattle  have  been 
herded  on  this  land  for  several  years;  and  a  ^^  bog,"  or  marshy  piece  of 
ground,  containing  some  four  or  five  acres,  produces  a  vigorous  growth 
of  willow  trees ;  that  a  portion  of  the  land  along  the  stream  yields,  and 
has  yielded  for  some  time,  a  remunerative  crop  of  hay,  without  irri- 
gation. The  witnesses  differ  materially  as  to  the  proportion  of  meadow 
or  low  land  that  is  thus  hay  producing.  Those  for  the  contestant 
claiming  that  from  forty  to  fifty  acres  of  the  land  laying  along 
the  creek,  if  not  grazed,  will  produce  hay  in  quantities  that  will  pay; 
that  they  have  seen  the  grass  growing  on  this  land  and  believe  it  will 
yield,  on  an  average,  season  after  season,  from  three-quarters  of  a  ton 
to  a  ton  per  acre.  On  the  other  hand,  the  witnesses  for  the  entryman 
testified  that  only  from  five  to  ten  acres  of  the  meadow-land  along 
the  creek  will  produce  hay,  and  that  even  that  is  doubtful  without  irri- 
gation, and  that  the  yield  per  acre  is  much  less  than  the  estimates  fur- 
nished by  the  witnesses  for  the  contestant. 

In  regard  to  the  uplands  of  the  entry,  containing  about  one  hundred 
^nd  fifty  acres,  more  or  less,  most  of  the  witnesses  agree  that  it  is  desert 
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in  character,  and  some  of  them  testify  that  a  large  portion  of  it  is  so  in- 
tensely barren  and  rocky  that  it  cannot  be  reclaimed,  even  by  irriga- 
tion. Other  portions  of  the  upland,  some  of  the  witnesses  say,  will 
produce  a  rich  and  nutritious  grass,  useful  for  grazing,  without  irriga- 
tion, but  will  not  produce  grass  suitable  for  hay,  unless  water  is  intro- 
duced by  artificial  means.  All  the  upland,  however,  may  be  regarded 
as  desert.  But  the  land  lying  along  the  creek  is  marshy  and  can  not 
be  considered  desert  in  its  character  according  to  the  rules,  regulations 
and  decisions  of  this  Department  and  should  not  be  disposed  of  under 
the  provisions  of  the  desert  land  act. 

The  circular  of  instructions,  approved  June  27, 1887  (5  L.  D.,  708), 
among  other  things,  says :  ^^  That  land  bordering  on  streams,  or  through 
or  upon  which  there  is  any  river,  stream,  arroyo,  lake,  pond,  body  of 
water,  or  living  spring,  are  not  subject  to  entry  under  the  dessert  land 
act  until  the  clearest  proof  of  their  desert  character  is  furnished."  It 
also  provides,  in  effect,  that  lands  producing  trees  or  yielding  crops  of 
hay  in  paying  quantity,  season  after  season,  can  not  be  regarded  as 
desert  land. 

In  the  case  of  United  States  v.  George  D.  Jenks  (14  C.  L.  O.,  61), 
your  office  held  that  land  partly  desert  and  partly  agricultural  could 
not  be  entered  under  the  desert  land  act. 

The  case  of  Biggan  v.  Eiley  (5  L.  D.,  595),  although  it  involves  other 
egal  considerations,  holds  that  land  containing  several  acres  of  trees 
is  not  subject  to  desert  land  entry ;  and  the  decision  of  this  Department 
in  the  case  of  Honck  v.  Bettelyoun  (7  L.  D.,  425)  is  corroborative  of  the 
views  hereinbefore  expressed,  and,  consequently,  the  land  under  con- 
test cannot  be  regarded  as  desert  land. 

Such  being  the  views  of  the  Department  as  to  the  character  of  the 
land,  it  is  unnecessary  to  consider  the  second  branch  of  the  case,  which 
claims  that  the  entry  was  made  by  the  contestee  in  the  interest  of  an- 
other party,  for  speculative  purposes. 

The  decision  of  your  office  is  therefore  affirmed. 


PItX:F£RKEI>  KIGHT  OP  ENTBY— TVAIVER, 

Kellem  V.  Ludlow. 

Though  the  preference  right  of  a  successful  contestant  is  not  assignable  it  may  be 
waived,  and  after  such  waiver  the  land  Is  subject  to  entry  by  the  first  qualified 
applicant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

LaM  Office^  May  16,  1890. 

I  have  before  me  your  office  decisiou  of  November  30,  1888,  wherein 
you  reject  Charles  E.  Kellem's  application  to  make  homestead  entry  of 
the  K  ^  of  N W.  i  and  S W  J.  of  NB  J.  of  Sec.  4,  T.  21 S.,  R.  25  E.,  Visa- 
lia,  California,  and  allow  homestead  entry  fTo.  6390,  made  on  March 
21, 1888,  by  Arista  B.  Ludlow  for  said  lands  (including  8W.  i  of  N W. 
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4  of  said  sectiou)  to  stand.  Toar  said  decision  affirms  that  of  the  local 
office,  and  the  case  is  now  before  me  on  Kellem's  appeal. 

By  a  stipulation  duly  entered  into  and  signed  by  the  respective  coun- 
sel for  Kellem  and  Ludlow  (the  parties  in  interest),  and  filed  as  a  part 
of  the  record  in  this  cade,  it  is  admitted  that  Kellem's  affidavit,  also 
filed  as  a  part  of  the  record,  may  be  taken  as  true.  Said  stipulation 
also  admits  that  the  instrument  filed  in  the  record,  purporting  to  be  a 
copy  of  an  assignment  or  transfer  of  Eellem^s  preference  right  to  Lud- 
low, bearing  date  of  February  24,  1888,  was  duly  acknowledged  before 
a  notary  public  of  the  State  of  California,  and  is  a  true,  full,  and  cor- 
rect copy  of  the  original  assignment. 

It  appears  from  the  record  that  appellant,  Eellem,  brought  a  contest 
against  homestead  entry  made  by  Martin  J.  Bobo  on  said  tract,  in 
which  a  hearing  was  had  June  21,  1887,  and  on  March  12, 1888,  Bobo's 
entry  was  duly  canceled. 

On  February  24, 1888,  the  said  Kellem,  by  an  instrument  duly  signed 
and  acknowledged  before  one  Larkins,  a  notary  public,  relinquished 
his  right  to  file  on  said  land,  and  by  the  same  instrument  directed  the 
register  and  receiver  of  the  land  office  at  Yisalia,  California,  to  permit 
Arista  B.  Ludlow  (appellee)  ^^  to  file  whatever  government  claim  he 

may  deem  proper and  to  him,  the  said  Ludlow,  I  do  hereby 

transfer  and  set  over  and  sell  all  my  buildings  and  improvements  upon 
said  land,  and  to  him  1  relinquish  and  quit  claim  all  my  right,  title,  or 
interest  in  or  to  said  land."  This  relinquishment  was  made  before  the 
cancellation  of  Bobo's  claim,  as  instituted  by  Kellem's  contest.  But  the 
said  writing  of  relinquishment  makes  this  statement : 

I,  Cbarlea  £.  Kellem,  filed  a  contest  against  Martin  J.  Bobo  for  abandoning  bia 
homestead  (describing  said  lands).     He  said  Bobo  made  default  after  doe  notice 

I  caased  proper  proof  to  be  made In  consideration  of  the  premises^  . 

and  knowing  that  I  have  the  right  to  file  on  said  land,  after  its  cancellation,  do  hereby 
relinqnisb,  etc. 

Ludlow's  entry  was  made  March  21, 18^8,  and  on  same  day,  but  sub- 
sequent to  Ludlow's  entry,  Kellem  applied  to  make  homestead  entry  of 
the  land  formerly  covered  by  Bobo's  entry — claiming  a  preference  right 
under  his  contest.    His  application  was  denied. 

The  following  are  the  errors  assigned: 

1.  Under  the  law  Kellem  has  and  had  a  preference  right  of  entry. 

2.  Said  preference  right  is  not  subject  to  transfer. 

3.  Kellem  had  a  preference  right  to  enter  said  land  for  thirty  days 
after  receiving  notice  of  cancellation. 

4.  It  was  error  for  said  register  and  receiver  to  hold  that  said  Kel- 
lem lost  his  preference  right  to  file  on  said  land  under  the  pretended 
transfer  or  relinquishment  on  file  herein. 

There  can  be  no  objection  to  receiving  an  application  to  enter  lands, 
if  the  application  be  accompanied  with  the  waiver  of  the  preference 
right  of  a  successfnl  contestant.    Cleveland  v.  Banes,  4  L.  D.^  534, 
14039— VOL  10 36 
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It  is  not  improper  to  recognize  and  act  apon  a  waiver  of  a  preference 
right,  though  sach  waiver  were  made  prior  to  the  cancellation,  as  in 
this  case.    Bachman  v.  Smith,  5  L.  D.,  293* 

The  right  conferred  on  a  saccessfal  contestant  by  section  two,  act  of 
May  14,  1880  (21  Stat.,  140),  is  a  personal  right,  which  can  not  be 
transferred  to  ai]other.    Welch  v.  Dancan  (7  L.  D.,  186). 

Therefore,  by  Kellem's  transfer  herein,  Lndlow  obtained  no  rights. 

Bat  a  preference  right  may  be  waived.    Ayers  v.  Bnell,  2  L.  D.,  257. 

The  instrument  herein  is  a  waiver  of  Kellem's  preference  right  as  the 
successful  contestant  of  Bobo's  entry,  and  the  land  thereby  became 
subject  to  the  first  qualified  applicant,  and  Ludlow's  entry  being  the 
first  after  Bobo's  cancellation,  and  accompanied  as  it  was  with  Kellem's 
waiver,  should  stand. 

Your  said  office  decision  is  accordingly  affirmed. 


sicnrx  rNi>LAMr  lakbs  ciBcirLAB.* 

Depabtment  of  the  Intebiob, 

Oenebal  Land  Opfiob, 
Washington,  B.  O.,  March  25,  1890. 

Registers  and  Receivers  of  the  United  States  Land  Offices  at  Bismarck^ 
North  Bakota,  Huron,  Pierre,  Chamberlain^  and  Rapid  Oity^  South 
Bakota,  and  C^Neill,  Nebraska. 

Gentlemen:  Your  attention  is  called  to  the  provisions  of  an  act  of 
Congress,  approved  March  2, 1889  (25  Stats.,  888),  entitled  <<An  act  to 
divide  a  portion  of  the  reservation  of  the  Sioux  Nation  of  Indians  in 
Dakota  into  separate  reservations  and  to  secure  the  relinquishment  of 
the  Indian  title  to  the  remainder,  and  for  other  purposes,"  a  copy  of 
which  is  hereto  attached. 

The  first  six  sections  of  said  act  set  apart  certain  tracts  for  separate 
reservations,  and  do  not  appear  to  call  for  further  remark  in  this  com- 
munication. 

The  seventh  section  provides  for  allotments  to  certain  members  of  the 
Santee  Sioux  tribe  of  Indians  npon  the  reservation  occupied  by  them 
in  Nebraska;  confirms  all  allotments  to  said  Indians  heretofore  made 
upon  said  reservation,  and  provides  for  allotments,  or  payments  in  lieu 
thereof,  to  the  members  of  the  Flandreau  band  of  Sioux  Indians,  and 
does  not  appear  to  call  for  further  remark. 

The  eighth,  ninth,  tenth,  eleventh,  and  twelfth  sections  provide  for 
the  allotment  in  severalty  of  the  lands  embraced  in  the  separate  reser- 
vations established  by  the  act,  and  for  the  purchase  and  disposal  by  the 
United  States  of  lands  embraced  therein  at  some  future  time,  and  do 
not  appear  to  call  for  further  remark. 

*  See  infitructions  of  March  20, 1890,  10  L.  D.,  328, 
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The  thirteenth  sectioii  provides  that  any  Indian  receiving  and  en- 
titled to  rations  and  annuities  at  either  of  the  agencies  mentioned  in  the 
act  at  the  time  the  same  shall  take  effect,  but  residing  npon  any  portion 
of  said  Oreat  Reservation  not  incladed  in  either  of  the  separate  reser- 
vations herein  established,  may,  at  his  option,  within  a  stated  time, 
have  the  allotment  to  which  he  would  be  otherwise  entitled  on  one  of 
said  separate  reservations  upon  the  land  where  such  Indian  may  then 
reside. 

You  are  therefore  directed  to  exercise  every  care  and  precaution  to 
prevent  the  entry  or  filing  for  any  lands  in  said  Great  Eeservation  which 
are  in  the  occupancy  of  Indians  entitled  to  allotments  under  the  provis- 
ions of  said  act,  which  occupancy  is  to  be  protected  to  the  full  extent  of 
the  rights  granted  to  the  Indians  therein.  The  occupancy  and  posses- 
sion of  the  Indians  is  regarded  as  sufficient  notice  of  their  rights  to  all 
parties  concerned.  You  will  advise  all  parties  intending  to  become  set- 
tlers, either  as  agriculturists  or  under  the  townsite  laws,  of  the  extent 
of  the  rights  of  the  Indians  and  of  the  impossibility  of  their  acquiring 
rights  in  conflict  therewith,  and  impressing  on  them  the  wrong  and  in- 
justice of  seeking  to  interfere  with  the  Indians  in  their  rightful  occu- 
pancy of  the  lands,  and  that  they  can  gain  nothing  thereby. 

To  protect  the  Indians  as  fully  as  possible  from  any  wrong  or  imposi- 
tion by  which  they  might  be  deprived  of  the  benefit  intended  to  be  se- 
cured to  them  under  the  law,  whether  it  have  the  character  of  open  vio- 
lence or  some  form  of  trickery  and  fraud,  in  the  specious  guise  of  mutual 
agreement  for  exchange  of  values,  no  purchase  by  white  persons  of  the 
settlements  or  improvements  of  the  Indians  will  be  recognized  as  hav- 
ing any  validity,  and  their  rights  to  take  allotments  of  the  land  on  which 
they  reside,  at  their  option,  will  be  recognized  and  enforced  whenever 
claimed  by  them  within  the  period  of  one  year  prescribed  in  said  section 
13,  notwithstanding  any  pretended  purchase  of  their  improvements  that 
may  be  set  up  against  them,  or  any  allegation  that  may  be  made  of 
their  removal  from  the  land  and  abandonment  thereof  in  favor  of  white 
claimants. 

No  entries  or  filings,  or  any  settlements,  so  far  as  you  can  prevent 
them,  will  be  allowed  upon  that  portion  of  said  reservation  which  is 
described  in  the  act  approved  March  28,  1882  (22  Stats.,  36),  until 
the  Indian  title  is  extingaished  as  provided  by  said  act,  and  when  the 
Indian  title  is  so  extinguished  all  lands  described  in  said  act  not  al- 
lotted thereunder  ^<  shall  be  open  to  settlement  as  provided  in  this 
act.'' 

Section  fourteen  provides  for  regulations  whereby  the  use  of  water 
necessary  for  agricultural  purposes  upon  the  separate  reservations  pro- 
vided for  by  the  act  may  be  secured,  and  does  not  appear  to  call  for 
further  remark. 

Section  fifteen  ratifies  and  makes  valid  all  allotments  of  land  taken 
within  or  without  the  limits  of  any  of  the  separate  reservations  estab* 
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lished  by  this  act,  in  conformity  with  the  provisions  of  the  treaty  with 
the  Great  Sioux  Nation,  concluded  April  29, 1868  (15  Stats.,  635). 

Section  sixteen  provides  that  the  acceptance  of  the  act  shall  release 
the  Indian  title  to  said  Great  Beservation,  with  the  exceptions  herein- 
before named,  and  also  for  certain  railroad  rights,  and  does  not  appear 
to  call  for  further  remark. 

Section  seventeen  provides  for  schools,  stock,  and  seed  for  the  In- 
dians, punishment  for  trading  with  the  Indians,  and  appropriation  and 
expenditure  of  a  permanent  fund  for  the  Indians,  and  does  not  appear 
to  call  for  further  remark  in  this  communication. 

Section  eighteen  grants  to  religious  societies,  with  certain  limitations, 
any  land  in  said  Great  Beservation  occupied  for  religious  purposes. 
Said  tracts  are  therefore  reserved  from  disposal  under  the  provisions  of 
this  act. 

Section  nineteen  provides  that  the  provisions  of  the  said  treaty  con- 
cluded April  29, 1868,  not  in  conflict  with  the  provisions  of  this  act  are 
continued  in  force,  and  section  twenty  provides  for  school  houses  for 
the  Indians.   Keither  of  these  sections  appears  to  call  for  further  remark. 

Section  twenty-one  restores  to  the  public  domain  the  Great  Sioux 
Beservation,  with  the  exception  of  American  Island,  which  is  donated 
to  Chamberlain,  South  Dakota,  Farm  Island,  which  is  donated  to  Pierre, 
South  Dakota,  l^iobrara  Island,  which  is  donated  to  Niobrara,  Nebraska, 
and  the  separate  reservations  described  in  said  act,  and  provides  for  the 
disposal  of  said  restored  lands,  to  actual  settlers  only,  under  the  pro- 
visions of  the  homestead  law,  with  certain  modifications,  and  under  the 
law  relating  to  townsites.  Provision  is  made  that  each  settler  shall  pay 
for  the  land  taken  by  him,  in  addition  to  the  fee  and  commissions  on  ordi 
nary  homesteads,  one  dollar  and  twenty-five  cents  per  acre  for  all  lauds 
disposed  of  within  the  first  three  years  after  the  taking  effect  of  the  act, 
and  the  sum  of  seventy-five  cents  per  acre  for  all  lands  disposed  of  within 
the  next  two  years  following  thereafter,  and  fifty  cents  per  acre  for  the 
residue  of  the  lands  then  undisposed  of.  Said  additional  amount  should 
not  be  collected  when  the  original  entry  is  made,  but  is  required  to  be 
paid  when  final  proof  is  tendered. 

The  price  which  actual  settlers  are  required  to  pay  for  said  lands  be- 
comes fixed  at  the  date  of  original  entry,  and  any  subsequent  settler  of 
land  so  entered  and  afterwards  abandoned  will  be  required  to  pay  the 
same  amount  per  acre  as  the  settler  who  made  the  first  entry. 

Tour  attention  is  directed  to  the  general  circular  issued  by  this  office 
January  1, 1889,  pages  13  to  30  inclusive,  42  to  57  inclusive,  and  86  to 
90  inclusive,  as  containing  the  homestead  laws  and  official  regulations 
thereunder.  These  laws  and  regulations  will  control  your  action,  but 
modified  by  the  special  provisions  of  the  act  of  March  2, 1889  (25  Stats., 
854.)    See  circular  of  March  8, 1889,  8  L.  D.,  314. 

The  statute  provides  for  the  disposal  of  these  lands  ^^  to  actual  settlers 
under  the  homestead  laws  only,"  and  while  providing  that  ^'  the  rights 
pf  honorably  discharged  Union  soldiers  and  sailors  in  the  late  civi}  war 
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as  defined  and  described  in  sections  2304  and  2305  of  the  Revised  Stat- 
utes (see  pages  24,  :^5,  and  26  of  said  circular  of  January  1, 1889,)  shall 
not  be  abridged,"  except  as  to  the  said  additional  payment,  makes  no 
mention  of  sections  2306  and  2307  thereof,  nnder  which  soldiers  and 
sailors,  their  widows  and  orphan  children,  are  permitted,  with  regard  to 
the  pnblic  lands  generally,  to  make  additional  entries,  in  certain  cases, 
free  from  the  requirement  of  actnal  settlement  on  the  entered  tract. 
(See  pages  26  and  27  of  said  circnlar.)  It  is  therefore  held  that  soldiers' 
or  sailors'  additional  entries  can  not  be  made  on  these  lands  nnder  said 
sections  2306  and  2307,  unless  the  party  claiming  will,  in  addition  to  the 
proof  required  on  pages  26  and  27  of  said  circular,  make  affidavit  that 
the  entry  is  made  for  actual  settlement  and  cultivation,  according  to 
section  2291,  as  modified  by  sections  2304  and  2305  of  the  Revised  Stat- 
utes, and  the  prescribed  proof  of  compliance  therewith  will  be  required 
to  be  produced,  and  the  additional  payment  prescribed  by  this  act  will 
be  required  to  be  made,  before  the  issue  of  final  certificate. 

It  is  provided  in  the  statute  that  section  2301  of  the  Revised  Statutes 
shall  not  apply  to  these  lands.  (See  pages  19  and  SS  of  said  circular  of 
January  1,  1889.)  Therefore,  entries  made  thereon  will  not  be  subject 
to  commutation  under  that  section. 

In  allowing  entries  under  the  townsite  laws,  you  will  be  governed  by 
the  laws  and  regulations  as  contained  in  the  circular  of  instructions  rela- 
tive to  townsites  on  public  lands  of  July  9, 1886,  5  L.  D.,  265. 

Ton  are  instructed  to  report  filings  and  entries  upon  said  lands  in  a 
separate,  distinct,  and  consecutive  series,  and  on  separate  abstracts, 
commencing  with  R.  &  R.  No.  1,  in  each  series,  and  report  and  account 
for  the  money  received  on  account  thereof  in  separate  monthly  and 
quarterly  returns. 

Provision  is  also  made  in  said  section  twenty-one  of  this  act  for  the 
purchase  by  the  government  of  the  lands  unsold  at  the  end  of  ten  years 
from  the  taking  effect  of  the  act,  for  th  e  reservation  of  highways  around 
eveiy  section  of  said  lands,  and  for  the  removal  of  Indians  from  the 
islands  named  in  the  section,  but  these  do  not  appear  to  call  for  further 
remark. 

Section  twenty-two  provides  for  the  disposition  of  the  proceeds  of 
sales  of  said  lands  and  does  not  appear  to  call  for  further  remark. 

Section  twenty-three  provides  for  entry,  under  the  homestead,  pre- 
emption, or  townsite  laws,  within  ninety  days  after  the  taking  effect  of 
the  act,  by  parties  who,  between  February  27, 1885,  and  April  17, 1885, 
entered  upon,  or  made  settlements,  with  intent  to  enter  the  same,  under 
said  laws,  upon  certain  lands  of  said  Great  Reservation  therein  named, 
but  such  settlers  are  required  to  comply  with  the  laws  regulating  such 
entries,  and,  as  to  homesteads,  with  the  special  provisions  of  the  act  be- 
fore obtaining  title  to  the  lands,  and  pre-emption  claimants  are  required 
to  reside  on  their  lands  the  same  length  of  time,  before  procuring  titlC) 
as  homestead  claimants  under  this  act. 

You  will  therefore  require  each  applicant  under  the  provisions  of 
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this  section  to  show  by  affidavit,  corroborated  by  two  witnesses,  that 
he  is  qualified  to  make  entry  under  said  provisions,  giving  in  fall  all  the 
facts  in  connection  with  his  alleged  entry  or  settlement  between  said 
dates. 

Section  twenty-four  reserves  sections  sixteen  and  thirty-six  in  every 
township  of  said  lands  for  the  use  and  benefit  of  the  public  schools. 
You  will  therefore  allow  no  entries  or  filings  upon  s&id  sections.* 

Section  twenty -five  appropriates  money  for  the  survey  of  said  lands ; 
section  twenty-six  provides  that  all  expenses  for  the  survey,  platting, 
and  disposal  of  said  lands,  shall  be  borne  by  the  United  States;  section 
twenty-seven  appropriates  money  to  pay  for  ponies  taken  fix>m  tbe  In- 
dians ;  section  twenty-eight  declares  the  method  by  which  the  act  shall 
become  effective;  section  twenty- nine  appropriates  money  to  be  used 
in  obtaining  the  assent  of  the  Indians  to  the  provisions  of  the  act;  and 
section  thirty  repeals  all  acts  or  parts  of  acts  inconsistent  with  tbe  pro- 
visions of  the  act.  l^one  of  these  sections  appear  to  call  for  further 
remark. 

It  is  thought  that  the  foregoing  will  be  found  sufficient  for  your 
guidance  in  any  cases  that  may  arise,  but  should  cases  containing  ex- 
ceptional features  arise,  you  will  submit  the  same  for  special  instruc- 
tions. 

BespectfuUy,  Lewis  A.  Gboff, 

Approved : 

John  W.  Koble, 

Secretary. 


Sapp  v.  Andebson. 

Motion  for  review  of  departmental  decision  rendered  July  5, 1889, 
9  L.  D.,  165,  overruled  by  Secretary  Noble,  May  16, 1890. 
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Manitoba  Mobtgage  and  Investment  Oo. 

A  mortgagee,  or  transferee,  may  file  .in  tbe  local  office  notice  of  his  interest  in  any  entry 
pending  tlierein ;  and  whensnch  notice  has  been  filed  said  mortgagee,  or  trana- 
feree,  may  be  heard  to  sustain  the  validity  of  snch  entry,  and  should  be  made 
a  party  to  any  proceeding  involving  the  cancellation  thereof. 

An  entry,  however,  canceled  for  bad  faith  on  the  part  of  the  entryman,  withont 
notice  to  a  transferee  who  has  filed  a  statement  of  his  interest,  will  not  be  re- 
instated unless  reversible  or  prejudicial  error  is  made  to  appear  in  the  judgment 
of  cancellation. 

To  entitle  such  an  applicant  to  an  order  of  re-in  statement  the  application  should  se 
up  snch  a  state  of  facts  as  will  show  good  faith  on  the  part  of  the  entryman. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  May  16, 1890. 

I  have  before  me  the  appeal  of  Eden  Maxwell,  as  agent  of  the  Mani* 
toba  Mortgage  and  Investment  OompaDy,  from  yonr  office  decision  of 
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December  3, 1888,  denying  said  Maxwell's  application  for  a  re-instate- 
ment  of  cash  entry,  No.  14,083,  based  on  homestead  entry  for  the  SB.  ^ 
Sec.  4,  T.  107  K,  E.  68  W.,  Mitchell,  Dakota. 

This  land  was  entered  by  Robert  M.  Hnston,  on  January  14, 1884; 
commntation  proof  was  made  Jnly  10, 1885,  and  final  certificate  issued 
September  12,  1885. 

On  failare  of  said  Huston  to  meet  the  requirements  of  your  ofiSce 
letters  of  July  31, 1886^  and  September  3, 1886,  respecting  said  entry, 
the  same  was  held  for  cancellation  by  your  office  letter  of  June  16, 1887, 
and  claimant  duly  notified,  on  June  26, 1887.  Said  notice  is  evidenced 
by  the  return  registry  receipt,  signed  by  B.  M.  Huston,  and  made  an 
exhibit  by  the  register  in  his  letter  to  your  office,  dated  September  23, 
1887,  and  by  your  office  letter  of  December  10, 1887,  you  directed  the 
cancellation  of  said  entry  upon  the  records  of  the  local  office,  ^^  because 
of  bad  faith." 

This  conclusion  was  reached  in  your  office  letter  of  June  16, 1887. 
It  appears  that  claimant's  commutation  proof  was  not  satisfactory,  and 
by  your  office  letter  of  July  31,  1886,  he  was  called  upon  to  furnish  a 
corroborated  affidavit,  showing  the  number  and  lengths  of  his  absences, 
the  area  in  crops,  and  whether  or  not  he  had  maintained  continuous 
residence  since  date  of  his  final  proof.  And  by  your  office  letter  of 
September  3,  1886,  claimant  was  called  upon  to  furnish  an  affidavit 
stating  whether  he  had  ever  alienated  any  portion  of  the  tract.  No 
response  was  made  by  him  to  your  letter  of  September  3, 1886  j  but,  on 
September  2, 1886,  he  made  an  affidavit  in  response  to  your  said  letter 
of  July  31, 1886,  in  which  he  states  that  he  established  his  residence  upon 
the  land  July  1,  1884,  and  remained  ten  days,  when  he  went  away  to 
work  to  obtain  money  to  make  a  living  and  further  improve  the  land ; 
that  he  returned  in  Angust,  stayed  over  a  week,  again  left  the  land 
and  did  not  return  until  October,  when  he  stayed  four  or  five  days  and 
returned  to  work  again ;  was  on  the  land  part  of  November,  absent 
again  nntil  February,  1885 ;  was  on  the  land  in  March,  left  again  and  re- 
turned May  25,  when  he  remained  continuously  until  November  10, 1885^ 
when  he  left  and  never  returned ;  that  the  cause  of  these  absences  was 
that  he  was  not  able  to  make  a  living  on  the  land.  He  raised  nothing 
but  potatoes  in  1884.  In  1885  sixteen  acres  were  cultivated ;  *'  The 
balance  of  the  land  was  not  cropped."  He  further  states  '^he  has  no 
other  laud  or  property,  and  is  trying  to  get  enough  ahead  to  get  a  team 
and  farming  implements  to  run  the  farm  with."  He  is  a  single  man,  and 
he  did  not  reside  on  the  land  continuously,  and  his  absence  therefrom 
from  the  time  he  alleged  he  established  residence  amounts  to  over 
nine  months,  and  he  onl^^  shows  a  continuous  residence  of  a  short  time 
just  preceding  his  making  final  proof.  The  not  unusual  plea  of  pov- 
erty was  interposed  as  an  excuse  for  his  absences,  yet  he  bad  money 
enough  to  commute  his  entry.  The  absences  from  the  place,  and 
claimant  failing  to  respond  to  your  office  requirement,  showing  he  had 
not  alienated  the  land  piior  to  commutation,  and  the  small  value  of  the 
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improvements,  are  certainly  not  indicative  of  good  faitb,  and  therefore 
sustains  joar  finding  of  '^  bad  faith."  I  think  npon  the  showing  made 
yon  were  justified  in  canceling  the  entry.  So  far  as  the  error  com- 
plained of  in  your  said  decision  in  your  finding  that  appellant  never 
filed  a  verified  list  of  all  the  lands  (including  lands  in  controversy)  upon 
which  the  said  company  had  placed  loans  in  the  Mitchell  land  district, 
with  Ex-Register  George  B.  Everett  is  concerned,  I  may  say  that 
mortgagees  or  transferees  have  a  right  to  file  in  the  local  office,  under 
oath,  notice  of  their  interest  in  any  entry  pending  in  said  ofifice ;  and 
when  such  notice  has  been  filed,  such  mortgagee  or  transferee  may  be 
heard  to  sustain  the  validity  of  that  entry,  and  should  be  made  a  party 
to  any  proceeding  involving  the  cancellation  thereof.  American  Invest- 
ment Company  (5  L.  D.,  603).  Conceding  in  this  case  that  no  such 
notice  was  given  the  company  and  the  entry  passed  upon  in  its  ab- 
sence, yetit  does  not  necessarily  follow  that  the  case  should  be  re-opened 
unless  something  is  to  be  accomplished  thereby.  To  justify  such  action, 
reversible  or  prejudicial  error  must  be  made  to  appear.  Kow  so  far  as 
this  application  fbr  the  reinstatement  of  the  entry  is  concerned,  it  may 
be  conceded  that  such  verified  list  was  filed  as  alleged,  still  the  appli- 
cation does  not  disclose  any  error  in  cancelling  the  entry.  It  does  not 
pretend  to  set  up  any  facts  showing  a  compliance  with  the  law  as  to 
residence  or  the  cultivation  of  the  tract  on  the  part  of  the  entryman. 
The  only  statement  contained  in  said  petition  touching  the  bona  fides 
of  the  entryman  is  the  following : 

Affiant  further  states  apon  information  and  belief  that  said  entry  was  made  in  fiiU 
compliance  with  the  law,  and  that  he  can  prove  the  same  should  opportimity  be 
offered. 

Now  the  party  making  this  affidavit  may  believe  all  this  and  yet  be 
unable  to  prove  it.  It  is  not  the  statement  of  a  fact.  It  is  made  npon 
hearsay  and  belief.  To  entitle  the  appellant  to  a  re-instatement  of  said 
entry  the  application  should  have  set  up  such  a  state  of  facts  as  would 
have  shown  good  faith  on  the  pai*t  of  the  entryman.  Nothing  of  the 
kind  appears  and  your  said  decision  denying  the  appellant's  application 
to  re-instate  said  entry  is  affirmed. 


RAIL.ROAI>  GRANT-PRE-EMPTION  CLAIM  ACT  OF  MARCH  8,  1887. 

BoYER  V.  Union  Pacific  Ry.  Co. 

▲n  nnexpired  pre-emptioD  filing  of  record, at  the  date  when  the  grant  becomes  effect- 
ive, is  a  pHma  fade  valid  claim  that  excepts  the  land  covered  thereby  from  the 
operation  of  the  grant. 

Where  lands  thus  excex)ted  from  the  grant  have  been  patented  thereunder  proceedings 
for  the  recovery  of  title  should  be  instituted  under  the  act  of  March  3,  1887. 

Secretary  Noble  to  the  Commissioner  of  the  Omeral  Land  Office^  May  16, 

1890. 

By  letter  of  January  27, 1890,  you  report  that,  on  June  5,  1889,  the 
Union  Pacific  Kailway  Company  was  cited  to  show  cause  before  your 
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office  why  suit  should  not  be  instituted  to  vacate  the  patent  issued  to  it 
on  November  8, 1881,  for  the  S  J  of  the  NB  J  of  Sec.  6 ;  N.  W.  J  NB  J,  N 
i  N  W  i  and  SB  i  N  W  i  of  Sec.  11,  T.  3  S.,  R.  68  W.,  Denver  land  district, 
Colorado;  that,  although  thirty  days  were  allowed  for  answer  to  said 
rule,  no  response  has  been  made  to  the  same. 

It  appears  from  your  letter,  and  the  papers  accompanying  the  same, 
that  said  tracts  are  of  the  odd-numbered  sections  within  the  limits  of 
the  grant  to  the  said  company  under  the  acts  of  July  1, 1862  (12  Stats., 
439),  and  of  July  2,  1861,  (13  Stats.,  356).  From  said  grants  are  ex- 
cepted lands  to  which  a  pre  emption  claim  has  ^^  attached"  at  the  date 
of  the  definite  location  of  the  line  of  said  road,  which  location  was 
made  on  August  20,  1869.  At  that  date  the  lands  in  question  were  un- 
offered,  and  were  covered,  as  shown  by  the  record,  by  uncanceled  pre- 
emption filings;  notwithstanding  which  they  were  patented  to  the 
company,  as  above  stated. 

It  was  not  until  the  passage  of  the  Colorado  act  of  July  14, 1870, 
(16  Stats.,  279),  that  there  was  any  limitation  of  time  fixed  within  which 
pre-emption  claimants  were  required  to  make  proof  and  payment  for 
nnoffered  land.  It  is  therefore  apparent  that  at  the  date  of  the  defi- 
nite location  of  the  company's  road,  the  lands  in  question,  being  covered 
hj  prima  facie  valid  pre  emption  claims  of  record,  were  excepted  from 
the  operation  of  said  grants  and  ought  not  to  have  patented  to  the 
company.  Itandall  v.  Sioux  City  B.  B.  (10  L.  D.,  54-56);  Kansas  Pacific 
B.  B.  Co.,  V.  Dunmeyer  (113  U.  S.,  629-640). 

This  being  the  law  of  the  case,  and  the  company  having  failed  to 
show  cause  to  the  contrary,  you  are  directed  to  demand  from  it  a  re- 
conveyance of  the  described  tracts;  and  if  it  fails  or  refuses  to  make 
such  reconveyance  within  ninety  days  after  demand,  you  will  prepare 
and  transmit  to  this  Department  a  report  of  the  fact  and  a  record 
of  the  case,  to  be  transmitted  to  the  Attorney-General  that  he  may 
take  proper  action  in  the  premises  in  accordance  with  provisions  of  the 
adjustment  act  of  March  3, 1887  (24  Stats.,  556). 


QRAJ>UATION  IBNTRT^JSHBOKEOUS  CANCELIiATION-.ADVBRSi:  CliAIM. 

Collins'  Heirs  v.  Winslow. 

A  gradaation  entry,  oanoeled  by  mistake  and  without  notice  to  the  entryman  of  his 
right  of  appeal,  and  without  his  knowledge  that  said  cancellation  was  erroneous, 
may  be  re-instated  on  the  application  of  the  entryman's  heirs,  made  within  a 
reasonable  time  after  learning  the  facts. 

The  right  to  such  re-instatement  is  not  defeated  by  the  fact  that  the  entryman,  after 
such  cancellation,  and  in  ignorance  of  his  rights,  made  an  entry  of  the  land  under 
the  homestead  law  that  was  subsequently  canceled  for  failure  to  submit  final 
proof. 
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Au  iatorveniag  entry  made  by  oae  who  had  full  knowledge  that  said  heirs  were  in 
poascssion  of,  and  residing  upon  said  land,  will  not  defeat  the  right  of  said  jiein 
to  re-instatement. 

An  nnsuccessful  contest,  by  one  of  said  heirs  against  said  intervening  entry,  alleging 
a  prior  settlement  right,  is  no  bar  to  the  subsequent  re-instatement  of  said  gradua- 
tion entry  for  the  benefit  of  the  heirs  of  the  deceased  entryman. 

First  Assistant  Secretary  Chandler  to  the  OommissioTunr  of  the  Oeneral 

Land  Office^  May  17, 1890. 

I  have  considered  the  case  of  the  heirs  of  James  Oollins  deceased,  v. 
Charles  Winslow,  on  appeal  by  the  latter  from  your  decision  of  Novem- 
ber 12, 1888,  affirming  the  decision  of  the  local  officers,  and,  in  effect, 
canceling  the  homestead  entry  of  Winslow  for  the  SE.  J  of  the  NW.  i, 
and  the  N  W.  |  of  the  SB.  i,  and  the  S.  }  of  the  NE.  \  of  Sec.  36,  T.  $ 
N.,  B.  20  E.,  Montgomery  land  district,  Alabama. 

On  May  2, 1860,  James  Oollins,  ancestor  of  plaintiffs,  made  gradua- 
tion cash  entry  of  the  above  described  land  and  also  of  the  S.  ^  SE.  \ 
of  said  Sec.  36,  at  twenty-five  cents  per  acre,  and  paid  for  the  same. 

One  John  E.  Whitehead  protested  against  said  entry  as  to  said  S.  \ 
SE.  J  and  on  September  20,  1860,  the  entry  of  Collins  was  canceled. 

December  20th  thereafter,  Whitehead  entered  said  S.  J  SE.  i,  bat 
Collins  continued  to  reside  upon  and  improve  the  remainder  of  bis 
claim,  and  on  August  9,  1869,  he  re-entered  the  land  in  controversy, 
under  the  homestead  act,  but  failed  to  make  final  proof,  and  said  entry 
was  canceled  on  February  20, 1879. 

On  September  29, 1879,  one  James  Micheaux  entered  said  land  and 
this  entry  was  contested  by  said  Winslow,  but  on  June  25,  1883,  pend- 
ing said  contest,  Micheaus  relinquished  his  claim  under  his  entry  and 
on  July  7, 1883,  Winslow  made  homestead  entry  therefor. 

Your  letter  of  September  8,  1886,  to  the  register  and  receiver  at 
Montgomery,  Alabama,  gives  a  statement  of  the  case  and  the  origin  of 
this  proceeding,  as  follows : 

On  the  protest  of  John  £.  Whitehead,  .  .  .  involving  the  S.  i  of  SE.  ^  of  this 
entry  ....  a  cancellation  was  erroneously  noted  against  the  entire  entry  of 
Mr.  Collins,  without  notice  in  the  premises  as  to  his  right    of  appeal.    The  pnrchsse 

money  paid  on  the  Collins  entry  has,  therefore,  not  heen  refunded It 

appears  that  Newherry  Collins  instituted  contest  against  the  Winslow  entry  the  13th 
of  Dec,  1883,  on  the  ground  of  conflict  with  the  righ  t  of  a  prior  settler  and  this  con- 
test is  said  to  have  heen  dismissed  at  your  office  on  motion  of  the  defense  to  the 
effect  that  the  contest  should  have  heen  hronght  hy  the  minor  heirs Con- 
testant failed  to  appeal  from  that  decision In  view  of  the  iacta  presented, 

I  am  of  the  opinion  that  the  said  graduation  entry  should  he  re-instated  to  the  extent 
of  the  S.  i  NE.  i  SE.  i  NW.  i  and  NW.  i  of  SE.  i  in  question.  You  will,  however, 
order  a  hearing  and  cite  the  parties  in  interest  to  appear  and'give  testimony  as  to 
their  rights  in  the  premises,  when  Mr.  Winslow  will  he  required  to  show  why  his 
homestead  entry  should  not  he  canceled  for  conflict  with  the  rights  of  Mr.  Collins 
aforesaid. 

The  directions  in  this  letter  were  complied  with  and  the  hearing  was 
set  for  December  20, 1886,  at  which  the  parties  appeared  in  person  and 
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by  connsel  and  apon  hearing  the  testimony  the  local  officers  decided 
that  the  '^  heirs  of  James  Collins  have  a  prior  right  to  said  land  and 
shonld  be  permitted  to  make  final  proof." 

Winslow  appealed  from  this  judgment  and  your  office  affirmed  the 
same,  November  12, 1888,  and  he  appeals  to  this  office. 

The  testimony  shows  that  James  Collins  made  settlement  and  estab- 
lislied  residence  apon  this  land  in  1856,  and  that  he  lived  there  con- 
tinaonsly,  antil  his  death,  which  occurred  in  1881. 

The  Collins  heirs  were  born  and  raised  there,  and  two  of  them  were 
residing  on  the  land  at  the  time  of  the  hearing  herein.  Their  improve- 
meuts  consisted  of  two  houses,  cribs,  out-houses,  about  seventy  acres 
cleared  and  fenced,  of  estimated  value  at  from  $500  to  $700.  Winslow 
lived  near  the  land  before  making  the  entry  and  knew  it  had  been  for 
years  the  home  of  the  Collins  famjly,  and  that  it  was  occupied  by  them. 
He  went  upon  the  tract,  made  a  <<  shelter,"  and  ^^  deadened  "  some  tim- 
ber: He  testifies  that  afterward  he  moved  into  a  house  that  was  on  the 
land,  and  cultivated  five  or  six  acres  of  the  claim.  He  did  not  improve 
the  tract  either  by  buildings,  or  clearing  the  ground  or  fencing  any 
part  thereof,  and  lived  on  the  land  only  part  of  the  time  from  1883  till 
the  bearing.  He  said  that  what  he  did  is  worth  $25  to  $30.  The  other 
witnesses  do  not  value  the  improvements  at  anything. 

The  fact  that  Collins  made  a  homestead  entry,  after  the  cancellation 
of  this  graduation  entry  is  evidence  that  he  knew  of  said  cancellation, 
but  it  does  not  follow  (as  claimed  by  counsel)  that  he  had  notice  of  his 
right  of  appeal,  nor  does  it  follow  that  he  knew  said  entry,  as  to  the 
land  herein  involved,  was  erroneously  canceled. 

Making  the  homestead  entry  by  James  Collins,  under  the  circum- 
stances, and  neglecting  to  make  final  proof,  does  not  necessarily  estop 
the  heirs  from  asserting  their  right  to  have  said  graduation  entry  re- 
instated on  proper  application,  made  within  reasonable  time  after  they 
learned  the  facts,  and  there  being  no  evidence  showing  that  the  ances- 
tor ever  knew  that  the  cancellation  was  made  by  mistake,  or  why  the 
government  retained  his  money,  nor  any  testimony  showing  when  the 
facts  came  to  the  knowledge  of  the  heirs,  1  conclude,  for  aught  that 
appears  to  the  contrary,  that  said  application  was  made  within  reason- 
able time  and  from  the  facts  and  circumstances  developed  upon  the 
trial,  said  entry  appears  to  have  been  properly  re-instated,  and  said 
hearing  authorized,  following  the  rule  in  the  case  of  William  Johnson, 
(4  L.  D.,  397). 

The  testimony  shows  that  Winslow  is  seeking  to  avail  himself  of  the 
benefit  of  the  Collins  improvements,  with  a  full  knowledge  of  all  the 
circumstances,  knowing  that  the  land  was  being  occupied  by  the  Col- 
lins heirs.  His  residence  under  a  ^^  shelter,"  for  a  time  and  afterward 
in  a  house  built  by  Collins,  and  the  character  of  his  improvements,  do 
not  show  him  to  have,  as  against  the  claims  of  the  Collins  heirs,  any 
rights  in  equity  that  can  be  considered. 
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The  decision  in  the  contest  case  of  Newberry  Collins  v.  Winslow,  al- 
thoagh  involving  the  same  land  is  not  a  bar  to  this  proceeding,  the 
parties  being  different  and  the  issae  to  be  tried,  not  the  same.  That 
contest  was  not  heard  upon  the  merits  of  the  case,  bat  was  dismissed 
on  motion  of  defendant  because  it  shoald  have  been  brought  by  the 
minor  heirs,  the  defendant* thereby  claiming  and  the  local  officers  de- 
ciding, sabstantially,  that  this  proceeding  would  be  the  proper  action. 

Oonsidering  all  the  testimony  and  the  circamstances  of  the  case,  1 
conclude  that  the  claim  of  the  heirs  of  Collins  should  be  sustained, 
your  decision  is  accordingly  affirmed,  and  the  entry  of  Wiuslow  will  be 
canceled. 


APPE  AL^CKBTIOB  ARI-MINER  AI.  EKTRT- AGRICXTLTXTRAL  CLAIMANT. 

Anderson  v.  The  Amador  and  Sacramento  Canal  Go. 

The  rale  that  the  CommisRioner  of  the  General  Land  Office  is  without  jnritidictioo, 
after  appeal  filed  from  his  decision,  is  not  applicable  in  cases  where  he  decides 
that  the  riji^ht  of  appeal  does  not  exist. 

A  homestead  applicant  who,  daring  the  period  of  publication  under  a  mineral  appli- 
cation, asserts  no  right  in  himself,  is  not  thereafter  entitled  to  an  order  for  % 
hearing,  and  the  denial  of  snch  order  is  not  the  denialof  a  right. 

An  appeal  will  not  lie  from  a  decision  of  the  Commissioner  refusing  to  order  a  hear- 
ing, if  such  refusal  does  not  amount  to  the  denial  of  a  right. 

Certiorari  will  not  be  granted,  if  the  right  of  appeal  is  not  wrongfully  denied,  unless 
the  facts  set  forth  show  that  the  applicant  is  entitled  to  relief  under  the  saper- 
Tisory  authority  of  the  Secretary. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  May  19, 

1890. 

By  letter  of  April  12, 1890,  yoa  transmitted  a  petition  for  a  writ  of 
certiorari,  filed  by  the  attorneys  for  the  plaintiff,  in  the  case  of  Thomas 
D.  Anderson  v.  Amador  and  Sacramento  Canal  Company,  involnng 
mineral  entry  No.  1308,  Bonanza  placerclaim,  embracing  the  E.^  of  the 
8E.  i  of  the  SW.  i,  the  SW.  J  of  the  SE.  i,  the  W.  i  of  the  SE.  J 
of  the  SB.  J,  and  the  W.  i  of  the  B.  J  of  the  SB.  J  of  the  SB.  J  of  Sec. 
5,  and  the  N  W,  i  of  the  NB.  J,  the  W.  i  of  the  NB.  J  of  the  NB.  },  and 
the  W.  4  of  the  E.  J  of  the  NB.  J  of  the  NB.  J  of  Sec.  8,  T.  7  N.,  R.  9 
E.,  M.  D.  M.y  Sacramento,  California,  land  district. 

This  land  is  the  same  as  was  involved  in  the  case  of  Anderson  et  al 
V,  Byam  et  al.,  in  which  this  Department,  by  decision  of  April  2, 1S89 
(8  L.  D.,  388),  affirmed  the  decision  of  your  office  in  favor  of  the  defend- 
ants. A  motion  for  review  was  denied  Aagnst  6,  1889  (9  L.  P.,  215), 
and  a  petition  to  have  that  decision  recalled  was  denied  Aagast  21, 
1889  (9  L.  D.,  295).  The  plaintiff  in  the  case  now  nnder  consideration 
is  a  son  of  George  Anderson  plaintiff  in  the  former  cases  and  the  de- 
fendant here  is  the  transferee  of  the  defendants  there,  Byam  et  aL 

On  April  23, 1889,  the  defendant  here  made  mineral  entry  No.  1308 
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embracing  said  land.  On  February  28,  1890,  Thomas  D.  Anderson,  the 
petitioner  here,  filed  his  application  to  make  homestead  entry  for  the 
same  land.  With  this  application  he  filed  a  statement  daly  corroborated 
setting  forth  that  he  was  an  agricultural  claimant  of  and  resident  upon 
said  land ;  that  he  had  improvements  thereon  consisting  of  a  six-room 
diiirelling  house,  a  bam,  wood  house,  chicken  house,  blacksmith  shop 
and  carriage  house  combined,  pig  pen,  a  well,  one  hundred  acres  fenced, 
twenty  acres  under  cultivation,  a  reservoir  dam,  and  irrigating  ditch, 
all  of  the  value  of  $4,000 ;  that  the  average  annual  value  of  the  agricul- 
tural products  from  said  land  for  the  last  twenty  years  had  been  fully 
$800;  that  he  had  thoroughly  prospected  every  acre  of  said  land  and 
found  it  had  no  value  for  mineral  purposes;  that  there  had  been  no 
miuing  improvements  on  the  land  since  1875,  except  some  few  sluice 
boxes  used  for  prospecting ;  that  the  mineral  applicant  knew  the  land 
bad  no  value  for  mineral  purposes  but  was  solely  valuable  for  agricult- 
ural purposes. 

The  homestead  applicant  also  asked  for  a  hearing  to  determine  the 
true  character  of  the  land.  Tour  office  refused  to  order  a  hearing, 
holding  that  the  facts  that  the  applicant  was  a  witness  in  support  of  his 
father's  mineral  application  up  to  the  time  of  its  rejection  and  that  said 
mineral  applicant  now  appears  as  a  corroborating  witness  for  the  home- 
stead applicant  indicated  ^^  an  absence  of  that  good  faith  which  should 
characterize  the  acts  of  a  party  undertaking  to  procure  the  cancellation 
of  the  final  entry  of  another; "  and  that  the  facts  set  forth  even  if  de- 
termined at  a  hearing  to  be  true  would  not  warrant  the  conclusion  that 
the  land  was  more  valuable  for  agricultural  than  for  mining  purposes. 
Anderson  filed  an  appeal  from  that  decision  whereupon  you  decided 
that  he  had  no  right  of  appeal.  The  protestant  then  filed  the  petition 
now  under  consideration. 

In  the  argument  submitted  in  support  of  this  petition  it  is  contended 
that  inasmuch  as  the  filing  of  an  appeal  from  a  decision  of  your 
office  removes  the  case  from  your  jurisdiction  you  had  no  authority  to 
dismiss  this  appeal,  citing  in  support  thereof  Bule  82  of  Eules  of 
Practice,  and  the  cases  of  St.  Paul,  Minneapolis  and  Manitoba  By.  Co. 
V.  Vannest  (6  L.  D.,  205),  and  Rudolph  Wurlitzer  (6  L.  D.,  315).  This 
contention  is  evidently  upon  the  theory  that  when  this  paper  had  placed 
upon  it  the  file  mark  of  your  office  it  was  thereby  received  as  an  appeal. 
This  position  cannot  be  sustained.  As  soon  as  this  paper  filed  March 
13,  1890,  could  be  considered  it  was  held  by  you  in  the  decision  of 
March  20,  that  this  party  had  no  right  of  appeal.  The  appeal  was, 
therefore,  never  received  as  such.  The  Eule  of  Practice  and  the  au- 
thorities cited  by  the  petitioner  are  not  applicable  to  this  case.  You 
in  this  case  acted  under  Bule  84  and  apparently  proceeded  in  accordance 
with  that  rule  and  the  decision  in  the  case  of  Stein  et  al,,  v.  Fisher  (5 
L.  D.,  671),  wherein  the  distinction  between  this  kind  of  a  case  and  one 
under  Bule  82  is  showq^ 
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It  is  farther  alleged  in  support  of  sach  motion  that  ^^  the  Commis- 
sioner also  erred  in  treating  Anderson  as  a  mere  protestant  withoat  any 
rights  in  respect  to  the  land."  This  is  npon  the  theory  that  Anderson's 
application  to  make  homestead  entry  gave  him  such  a  standing  as, 
under  the  ruling  of  this  Department  in  the  case  of  Bright  et  oZ.,  v. 
Elkhorn  Mining  Go.  (8  L.  D.,  122)^  entitled  him  to  appeal  from  a  de- 
cision adverse  to  him.  Your  decision  to  the  effect  that  Anderson  had 
no  right  of  appeal  was  upon  the  theory  that  inasmuch  as  his  application 
was  not  made  within  the  time  for  publication  under  the  mineral  entry 
he  acquired  thereby  no  right  in  the  premises  and  that  therefore  the 
denial  of  the  hearing  was  not  the  denial  of  a  right  and  the  same  de 
cision  in  Bright  v,  Elkhorn  Mining  Go.,  is  cited  in  support  of  that 
position. 

Section  2326  of  the  Revised  Statutes  after  prescribing  the  lequue- 
ments  to  be  complied  with  by  an  applicant  for  a  patent  for  mineral 
lands  provides  as  follows : 

If  no  adyerse  olai  m  shall  have  been  filed  with  the  register  and  the  leoeiTor  of  the  proper 
land  office  at  the  expiration  of  the  sixty  days  of  publication  it  shall  be  aasamed  i\M 
the  applicant  is  entitled  to  a  patent,  npon  the  payment  to  the  proper  officer  of  fire 
dollars  per  acre,  and  that  no  adverse  claim  exists;  and  thereafter  no  objeotion  from 
third  parties  to  the  issaance  of  a  patent  shall  be  heard,  except  it  be  shown  that  the 
applicant  has  failed  to  comply  with  the  terms  of  this  chapter. 

The  question  as  to  compliance  on  the  p&rt  of  these  mineral  claimants 
with  the  requirements  of  the  law  seems  to  have  been  quite  thoroughly 
investigated  in  the  former  proceedings  before  your  office  and  in  thia 
Department,  such  investigation  resulting  in  a  decision  in  their  fovor. 
Their  compliance  with  these  requirements  having  been  satisfactorily 
shown  no  objection  from  third  parties  to  the  issuance  of  patent  can  dow 
be  heard.    This  homestead  applicant  having  slept  upon  his  rights  if 
any  he  had,  has  by  such  laches  barred  himself  from  asserting  farther 
claims  to  this  land.    Your  action  refusing  to  order  a  hearing  not  being 
therefore  a  denial  of  a  right  no  appeal  therefrom  would  lie  and  the 
petitioner  here  is  not  entitled  to  the  writ  of  certiorari  on  the  ground  of 
a  wrongful  denial  of  his  appeal.    While  this  is  true  yet  if  the  facts  set 
forth  showed  that  he  is  entitled  to  relief  it  might  be  granted  in  the 
exercise  of  the  supervisory  authority  vested  in  the  head  of  this  Depart 
menty  Oscar  T.  Eoberts  (8  L.  D.,  423).    I,  however,  concur  with  you 
that  the  facts  presented  by  the  record  in  this  case  do  not  entitle  this 
party  to  the  relief  asked.    That  he  should  strenuously  support  the 
mineral  application  of  his  father  until  the  defeat  of  that  claim  and  then 
immediately  claim  the  land  and  the  improvements  thereon  as  an  agri- 
cultural settler  do  not  indicate  good  faith  on  his  part.    I  do  not  finci 
that  your  discretionary  authority  in  this  matter  has  been  abased  nor 
do  I  perceive  any  sufficient  reason  for  interfering  in  this  matter.   For 
the  reasons  herein  set  forth  the  petition  for  writ  of  certiorari  most  be 
and  is  hereby  denied. 
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Oady  V.  Queen  bt  al. 

Motion  for  review  of  Departmental  decision  rendered  October  4, 1889, 
9  L.  D.,  445,  denied  by  Secretary  liToble,  May  19, 1890. 


BAXLBOAD  GBANT--CEBTIFICATIOK-PBE..EMFTION  FTLTNO. 

Peindbville  V.  Dubuque  and  Paoifio  E.  E.  Co. 

Lands  certified  to  a  State  under  a  railroad  grant  are  not  thereafter  snbjeot  to  the 
jurisdiction  of  the  Department,  and  an  application  to  enter  the  same  mnst  be 

rejected. 

Lands  coyered  by  an  unexpired  pre-emption  filing,  at  the  date  when  the  grant  be- 
comes effective,  are  not  subject  to  the  operation  of  a  grant  from  which  are  ex- 
cepted lands  to  which  ''  the  right  of  pre-emption  has  attached^  when  the  line  of 
road  is  definitely  fixed. 

A  certification  of  lands  in  such  status  is  erroneousi  and  warrants  proceedings  for  the 
recoyery  of  title  under  the  act  of  March  3, 1887. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  La/nd  Office^  May 

19,  1890. 

This  is  an  appeal  by  Edward  Prindeville  from  yonr  office  decision  of 
August  31,  1886,  rejecting  his  application  to  make  pre-emption  cash 
entry  for  the  SE^  of  Sec.  25,  T.  90  N.,  E.  31  W.,  Des  Moines  land  dis- 
trict, Iowa. 

The  records  of  yonr  office  show,that  Prindeville  filed  declaratory  state- 
ment for  said  tract  on  September  22,  alleging  settlement  September  20, 
1856  ]  which  filing  is  yet  of  record  uncanceled )  that  the  land  is  within 
the  six  mile  limits  of  the  grant  to  the  State  of  Iowa  of  May  15, 1856 
(11  Stats.,  9),  in  aid  of  the  Dubuque  and  Pacific  Eailroad,  and  that  it 
was  certified  over  to  the  State  on  December  27, 1858,  as  of  the  granted 
lauds  under  said  act. 

In  view  of  the  departmental  decision  in  the  case  of  Wisconsin  Central 
Eailroad  Company  v.  Stinka  (4  L.  D.,  344),  and  numerous  cases  follow* 
ing,  I  affirm  your  action  rejecting  the  application  of  Prindeville,  at  this 
time,  to  make  entry  of  the  land  in  question,  inasmuch  as  the  title  to  the 
same  has  passed  out  of  the  United  States. 

It  appears  that  prior  to  and  at  the  time  of  said  certification,  it  was 
the  practice  of  the  land  department,  in  pursuance  of  an  opinion  of 
Attorney-General  Cnshing  (9  Opinions,  390),  to  that  effect,  to  recognize 
the  survey  in  the  field  as  the  definite  location  of  a  railroad,  when  its 
lights  under  the  grant  attached  to  the  coterminous  designated  sections  ] 
and,  inasmuch  as  the  survey  of  the  line  of  this  road  was  made  opposite 
to  the  tract  in  question  on  August  6, 1856,  your  office  held  that  the 
right  of  the  company  to  the  land  attached  on  that  day,  which  was  prior 
to  the  settlement  and  filing  of  Prindeville,  and  accordingly  certified  the 
land  for  the  use  of  the  company  on  December  27, 1858. 

Subsequently  the  rule  was  changed,  and  in  1875  the  Department 
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held  that  the  right  of  a  land-grant  company  attached  to  its  granted 
lands  '^  upon  the  filing  of  the  map  of  sarvey  of  its  road,''  it  having  then 
done  all  within  its  power  to  identify  the  lands.  Swift  v,  California  and 
Oregon  R.  B.  Co.,  (2  0.  L.  L.,  733). 

In  1882,  the  supreme  court,  in  the  case  of  YanWyck  v.  Knevals  (106 
IT.  S.,  360)  adopted  the  view  of  the  Department,  with  a  modificatioD, 
and  held  that  when  a  map  designating  the  route  is  filed  with  the  Secre- 
tary of  the  Interior,  '*  and  accepted  by  that  officer,"  the  road  is  defiuitely 
fixed.  In  the  case  of  the  Dubuque  and  Pacific  Railroad  Gompany,  such 
map  was  not  approved  until  October  13, 1856. 

The  act  of  Congress,  making  the  grant  referred  to,  excepts  therefrom 
any  land  to  which,  at  the  time  the  line  of  the  road  is  defi^oitely  fixed, 
^<  the  right  of  pre-emption  has  attached.''  The  records  show,  in  this 
case^  that  twenty- one  days  before  the  line  of  the  road  was  definitely 
fixed  ^^  in  accordance  with  the  decisions  of  the  supreme  court,-'  Prinde- 
ville  placed  on  record  the  declaration  of  his  ^^  intention  to  claim  said 
tract  as  a  preemption  right  under  section  2259  of  the  Revised  Statutes 
of  the  United  States  f  at  which  time  the  records  also  show  the  tract 
was  unofifered  land. 

In  the  case  of  the  Kansas  Pacific  Railway  Gompany  v.  Duumeyer 
(113  U.  S.,  629),  the  supreme  court  say  that  the  filing  of  the  map  of 
definite  location  furnished  the  means  of  determining  to  what  lauds  a 
preemption  or  homestead  claim  has  attached; 

for,  by  examining  the  plats  of  this  land  in  the  office  of  the  registier  and  reoeiver,  or 
in  the  General  Land  Office,  it  could  readily  have  been  seen  if  any  of  the  odd  secUona 
within  ten  miles  of  the  line  had  been  sold,  or  disposed  of,  or  reserved,  or  a  homestead 
or  pre-emption  claim  had  attached  to  any  of  them.  In  regard  to  all  sach  sectioos 
they  were  not  granted. 

And,  on  page  644,  the  court  further  says: 

Of  all  the  words  in  the  £nglish  language,  this  word  attached  was  probably  the  best 
that  could  have  been  used.  It  did  not  mean  mere  settlement,  residence,  or  cultiva- 
tion of  the  laud,  but  it  meant  a  proceeding  in  the  proper  land  office,  by  which  the 
inchoate  right  to  the  land  was  initiated. 

In  the  case  under  consideration,  the  records  showed,  at  the  time  when 
the  map  was  accepted,  that  the  pre-emption  claim  of  Prinde^ille  had  at- 
tached, inasmuch  as  they  disclosed  ^^a  proceeding  in  the  proper  land 
office  by  which  the  inchoate  right  to  the  land  was  initiated."  It  results 
that  said  tract,  being  thus  excepted  from  the  grant,  was  improperly 
certified  for  the  benefit  of  said  company. 

Having  come  to  this  conclusion,  it  is  the  duty  of  the  Secretary,  under 
the  act  of  March  3,  1887  (24  Stats.,  556),  to  take  proper  steps  to  restore 
to  the  United  States  the  title  to  said  land.  Winona  and  St.  Peter  £.  K. 
Co.  (9  L.  D.,  649).  You  will  therefore,  on  receipt  hereof,  call  upon  the 
company,  as  directed  in  the  matter  of  the  Winona  and  St.  Peter  &  K 
Co.  (6  L.  D.,  544),  to  show  cause  why  proceedings  should  not  be  taken, 
in  accordance  with  the  provisions  of  the  las^cited  act,  to  secure  Uid 
restoration  of  said  land  to  the  governmeutf 
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SUBVEY— DEPOSIT    SYSTEM— MAXIMUM    BATES. 

Lewis  Die^ser  et  al 

A  soTYey  ander  the  deposit  system  may  be  aathortzed  thoagh  portions  of  the  land  are 
heavily  timbered,  if  snch  lands  are  more  valaable  for  agricaltnral  purposes  than 
for  the  timber  thereon. 

Maximum  rates  for  a  survey  are  allowable  if  the  land  is  heavily  timbered,  monntain- 
ons,  or  exceptionaUy  difficult  to  survey. 

Secretary  Noble  to  the  Coinmissioner  of  the  Oeneral  Land  Office^  May  19, 

1890. 

I  am  Id  receipt  of  yoar  office  letter  of  April  19, 1890,  transmitting, 
for  departmental  action,  the  application,  dated  December  30, 1889,  of 
Ijewis  Diemer  and  thirty-six  other  persons,  who  claim  to  be  bona  fide 
settlers  npon  nnsarveyed  lands  of  the  United  States,  supposed  to  be 
embraced,  except  as  to  three  several  tracts  of  one  hundred  and  sixty 
acres  each,  in  township  nineteen  north,  range  seven  east,  Willamette 
Meridian,  in  the  State  of  Washington,  asking  for  the  survey  of  said 
township  under  the  deposit  system,  in  accordance  with  the  provisions 
of  sections  2401  to  2403,  inclusive,  of  the  Revised  Statutes. 

It  is  set  forth  in  the  application,  in  substance,  that  the  parties  pre- 
senting it  are  ^'actual  and  bona  fide  settlers"  on  the  land;  that  their 
application  is  made  in  good  faith,  and  they  intend  to  make  the  deposit 
required  by  law  for  the  survey ;  that  it  is  their  further  intention  to  per- 
fect title  to  their  respective  claims  as  such  settlers,  under  the  home- 
stead or  pre-emption  laws ;  that  the  township  is  entirely  covered  with 
actual  settlers,  all  intending  to  make  entry  under  the  homestead  or 
preemption  laws,  and  many  of  whom  have  their  families  with  them, 
their  older  children  going  four  and  five  miles  to  school,  while  their 
younger  children  are  deprived  of  the  privilege  of  school  education ;  that 
about  one  third  of  the  land  is  heavily  timbered  with  fir,  hemlock  and 
cedar,  and  a  dense  undergrowth ;  that  on  a  portion  of  it  the  timber  is 
scattered,  and  on  the  balance  there  is  only  a  small  growth  of  timber, 
with  undergrowth,  having  been  visited  by  forest  fires ;  that  the  north- 
ern portion  is  rough,  with  a  high  hill  or  mountain  elevation ;  that  sev- 
eral streams  run  through  it,  some  of  which  are  quite  large,  with  banks 
generally  abrupt,  but  with  these  exceptions  the  land  is  generally  level, 
and  particularly  valuable  for  agricultural  purposes  when  the  timber 
and  brush  are  removed ;  that  the  land  is  not  known  to  be  mineral,  and 
so  far  as  applicants  are  informed,  is  not  such  in  fact,  and  has  not  been 
reserved  by  the  government ;  that  the  agricultural  interests  have  not 
kept  pace  with  the  growth  of  tow  us  in  that  part  of  the  State,  chiefly 
because  the  surveyed  lands  have  not  been  equal  to  the  demand  of  immi- 
grants seeking  farming  lands  ;  and  that  it  is  not  believed  any  portion 
of  the  land,  however  heavily  timbered,  could  be  held  as  a  timber  claim 
for  the  reason  that  it  is  regarded  as  cultivable,  and  hence  valuable  foi 
farming  purposes  when  the  timber  is  removed. 
14G39— VOL  10 37 
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Accompanying  the  application  are  seventeen  individual  affidavits  of 
the  settlers,  substantially  corroborating  all  the  statements  therein 
made,  and  farther  setting  forth  the  dates  of  their  respective  settle- 
ments (except  in  three  cases),  the  uses  made  of  the  lands  and  the 
character  and  extent  of  their  improvements,  a  partial  estimate  of  the 
value  thereof  being  given  only  in  a  few  instances.  These  affidavits 
show  that  five  of  the  settlers  located  on  their  respective  claims  in  the 
fall  of  1888 ;  seven  in  the  spring  of  1889 ;  one  in  April,  1887,  and  one 
in  April,  1888,  but  as  to  the  remaining  three  settlers  no  dates  are  given. 
With  one  exception,  each  affidavit  contains  a  statement  to  the  effect 
that  the  lands  are  more  valuable  for  agricultural  purposes  than  for 
their  timber.  Several  unsworn  statements  of  persons  claiming  to  be 
settlers  are  also  filed  in  support  of  the  application. 

The  application  appears  to  have  been  filed  in  the  office  of  the  United 
States  surveyor  general  for  Washington,  on  the  day  of  its  date,  and 
that  officer  in  his  report  thereon,  dated  March  29, 1890,  states  that  the 
lands  ^'  are  heavily  timbered,  mountainous,  orcovered  with  densennder- 
growth,  and  exceptionally  difficult  to  survey,  and  the  work  can  not  be 
contracted  for  at  less  than  the  highest  rates  allowable  ander  the  ap- 
propriation act  of  March  2,  1889,  viz :  eighteen  dollars  per  linear  mile 
for  standard  and  meridian  lines,  fifteen  dollars  for  township,  and  twelve 
dollars  lor  section  lines ;"  and  he  recommends  that  authority  be  given 
him  to  contract  for  the  survey  applied  for  at  these  rates.  The  act  re- 
ferred to  (25  Stat.,  939-959,)  provides  that,  if  in  cases  of  exceptional 
difficulties  in  the  surveys,  the  work  can  not  be  contracted  for  at  the 
usual  rates,  compensation  for  i  uch  surveys  may  be  made  by  the  Com- 
missioner of  the  General  Land  Office,  with  the  approval  of  the  Secre- 
tary of  the  Interior,  at  rates  not  exceeding  those  mentioned  in  said 
report. 

In  your  letter  of  transmittal  you  state,  in  effect,  that  the  application 
and  accompanying  affidavits  appear  to  be  executed  in  substantial  com- 
pliance with  circular  instructions  of  June  24,  1885  (3  L.  D.,  599), 
but  the  attention  of  the  Department  is  specially  called  to  section  three 
of  said  circular  which  reads  as  follows : 

The  deposit  system  being  restricted  by  law  to  surveys  for  pre-emption  and  home- 
stead settlers  is  not  applicable  to  the  survey  of  desert  lands  or  desert  land  claimfl) 
Dor  to  swamp  lands,  nor  to  lands  valuable  chiefly  for  timber,  nor  to  waste  or  nncnlfei- 
vable  lands  of  any  character,  nor  to  lands  occupied,  inclosed,  or  controlled  for  other 
than  settlement  purposes,  nor  to  private  land  claims. 

Whereupon  you  further  state,  in  substance,  that  except  as  to  the 
question  whether  or  not  the  lands  to  be  surveyed  are  "  lands  valuable 
chiefly  for  timber"  and  come  within  the  interdiction  of  the  circular  in 
respect  to  such  lands,  you  have  no  hesitation  in  recommending  that 
authority  be  given  your  office  to  cause  the  township  to  be  surveyed 
nnder  the  deposit  system  at  the  augmented  rates  named  in  said  act. 

Although  the  record  shows  that  portions  of  the  lands  are  heavily  tim- 
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bered,  they  are  nevertheless  clearly  shown  to  be  more  valnable  for 
agrioaltaral  purposes  than  for  the  timber,  and  the  township  appears  to 
be  covered  with  settlers  who  are  seeking  to  obtain  title  to  their  claims 
for  farming  purposes.  I  think  it  safSciently  shown,  therefore,  that  the 
lands  do  not  belong  to  that  class  described  in  the  circular  referred 
to,  as  '^  lands  valuable  chiefly  for  timber,'^  and  I  see  no  good  reason 
why  they  may  not  be  regarded  as  subject  to  survey  under  the  deposit 
act. 

The  application,  upon  the  whole,  appears  to  be  a  meritorious  one,  and 
in  my  judgment  the  survey  should  be  made.  You  are  accordingly 
authorized  to  cause  the  same  to  be  made,  in  accordance  with  existing 
rules  and  regulations,  at  the  maximum  rates  mentioned  in  the  act  of 
March  2, 1889,  suprOj  if  it  shall  be  found  after  the  required  notice,  and 
invitation  of  proposals  for  the  survey,  are  had,  that  it  cannot  be  made 
at  less  cost. 

Your  attention  is  called  to  the  fact  that  the  lands  sought  to  be  sur- 
veyed appear  to  be  within  the  primary  limits  of  the  grant  to  the  North- 
ern Pacitic  Bailroad  Company — branch  line.  If  they  are  found,  upon 
survey,  to  be  so  situated,  said  company  will,  under  the  act  of  July  31, 
1876  (19  Stats.,  102-121),  ultimately  have  to  pay  the  cost  of  the  survey 
of  such  sections  as  fall  within  its  grant. 


Jeffekson  D.  Masee. 

Motion  for  review  of  Departmental  decision  rendered  August  1, 1890, 
9  L.  D.,  203,  denied  by  Secretary  Noble,  May  19, 1890. 


HOMESTEAD— ADJOINING  FARM  ENTBT- RESIDENCE. 

MoHabsy  V.  Stewabt.    (On  bevtew). 

Besidenoe  on  the  oontiguons  tract,  claimed  as  the  original  farm,  is  an  essential  pre- 
requisite to  the  right  of  making  an  a^j  oining  fann  entry  under  section  2289  of  the 
Bevised  Statutes. 

Secreta/ry  Noble  to  the  Commissioner  of  the  General  Land  Office^  May  19, 

1890. 

On  December  10, 1883,  James  Stewart  made  homestead  entry  (ad- 
joining farm)  l^o.  5734,  for  lots  2  and  3  Sec.  22,  and  lot  1  Sec.  27,  T.  2 
N.,  E.  3  W.,  Monnt  Diabolo  meridian,  San  Francisco  land  district,  Oal- 
ifornia.  On  December  13,  1883,  Daniel  S.  0.  McHarry  filed  declaratory 
statement  No.  17,834,  for  the  same  tracts,  and  certain  others  not  in  dis- 
pnte,  claiming  settlement  thereon  Janaary  19, 1878.  The  plat  of  survey 
of  said  township  was  filed  December  10, 1883.  Subsequently,  McHarry 
gave  notice  of  his  intention  to  make  proof  in  support  of  his  pre-emption 
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claim.  Against  this  proof  Stewart  protested  as  to  the  described  lots, 
and  a  hearing  was  had  May  9^  1884,  at  which  both  parties  were  repre- 
sented and  testimony  submitted.  The  judgment  of  the  local  officers 
was  adverse  to  Stewart,  who  appealed.  On  September  1, 1886.  your 
ofSce  reversed  said  judgment,  and  McHarry  appealed.  On  September 
16, 1889,  the  judgment  of  your  office  was  reversed,  and  that  of  the  local 
officers  affirmed.    (See  9  L.  D.,  344). 

The  case  is  again  before  me  on  a  motion  on  behalf  of  Stewart  to  re- 
view and  reverse  the  departmental  decision. 

The  facts  of  the  case  are  fully  and  fairly  stated,  and  the  law  applica- 
ble thereto  discussed  at  length,  in  the  reported  decision,  so  that  it  is 
sufficient,  for  the  purposes  of  considering  this  motion,  to  briefly  restate 
the  principal  facts. 

One  James  McGlellan  was  the  owner,  before  his  marriage,  of  one 
hundred  and  seventy-five  acres  of  land  purchased  from  the  owners  of 
the  Pinole  llancho.  He  died  in  1871,  leaving  a  widow  and  two  minor 
children.  On  February  18, 1876,  said  tract  of  land  was  set  apart  by 
the  probate  judge  of  Contra  Oosta  county  as  a  homestead  ^^for  the  nse 
of  the  family  "  in  accordance  with  the  provisions  of  the  laws  of  Califor- 
nia. (See  Code  and  Statutes,  sections  6260  and  11,465.)  This  home- 
stead adjoins  the  lands  in  controversy  in  this  case.  Shortly  afterwards 
the  widow  of  McClellau  married  James  Stewart,  the  contestant  here, 
and  on  October  2, 1882,  she  executed  a  deed  purporting  to  convey  to 
Stewart  the  "  SE  i  of  the  SW  i  and  fraction  in  the  SW  J  of  the  SE  I'' 
of  sec.  22,  T.  2  N.,  B  3  W,  being  about  sixty  acres  of  said  homestead 
which  lie  coutiguous  to  the  lots  in  question. 

It  is  the  alleged  ownership  of  and  residence  upon  this  tract  of  sixty 
acres  which  is  the  basis  of.  Stewart's  claim  to  make  an  adjoining  farm 
entry  under  section  2289,  Eevised  Statutes. 

On  this  state  of  facts  and  the  testimony  submitted  at  the  hearing,  it 
was  held  by  the  Department,  substantially,  that  the  deed  from  his  wife 
to  Stewart  did  not  convey  to  him  such  an  estate  in  the  laud  embraced 
therein  as  will  sustain  an  adjoining  farm  entry,  and  that,  independently 
of  the  defect  in  the  title,  the  evidence  showed  that  Stewart  did  not  re- 
side upon  the  land  he  claimed  to  own  during  the  period  covered  by  his 
adjoining  farm  entry. 

It  is  urged  that  said  decision  should  be  reviewed  and  reversed 
because  (1)  the  laws  of  California  relating  to  probate  homesteads  are 
misconstrued  therein ;  (2)  because  the  ruling  that  an  undivided  interest 
in  land  does  not  afford  a  legal  basis  for  an  adjoining  farm  entry  is  erron- 
eous, harsh  and  new;  (3)  being  new,  the  point  should  be  fully  argaed; 
(4)  said  decision  is  based  on  facts  not  passed  on  by  the  local  officers, 
and  is  contrary  to  the  finding  of  the  Commissioner  of  the  General  Land 
Office  on  the  same  facts ;  and  (5)  if  said  decision  is  right  in  regard  to 
probate  homesteads,  then  the  case  ought  to  be  sent  back  in  order  that 
the  minor  children  of  McClellan  should  be  represented  in  the  case.    In 
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GonclasioD,  sufficient  time  is  asked  for  filing  a  brief  in  snpport  of  the 
points  presented,  of  which  the  sabstance  only  is  given. 

Thoagh  the  motion  for  review  was  filed  on  October  19, 1889,  no  arga- 
inent  has  been  presented  in  relation  thereto  ap  to  the  present  time. 

In  disposing  of  this  motion,  it  is  not  necessary  to  answer  the  specifi- 
cations of  errors  as  given  above. 

A  namber  of  witnesses  were  examined  at  the  hearing  and  a  large 
amount  of  testimony  was  taken  at  that  time,  much  of  which  is  conflict- 
ing, unsatisfactory  and  evasive.  It  has  all  been  gone  over  patiently, 
and  from  that  submitted  in  behalf  of  Stewart,  including  the  testimony 
of  himself  and  wife,  it  is  quite  clear  that  he  has  not  resided  on  the  land, 
which  he  claims  to  own,  since  1879,  when  he  removed  therefrom  to  the 
town  of  Martinez,  some  miles  away,  where  he  has,  with  his  family, 
lived,  and  where  he  has  carried  on  a  grocery-store  and  keeps  a  saloon. 
The  claim,  on  his  part,  of  residence  upon  the  homestead,  is  a  mere  pre- 
tense, and  is  only  evidenced  by  occasional  excursions  or  visits  by  him- 
self and  wife  to  the  said  land,  which  has  been  all  the  time  in  the  occu- 
pation of  and  cultivated  by  a  tenant.  The  town  residence  has  never 
been  for  a  moment  abandoned,  and  is  not  claimed  to  have  been  aban- 
doned at  any  time.  But  whilst  retaining  and  occupying  it,  carrying  on 
business  in  connection  therewith  for  years,  the  bold  claim  is  made  that 
his  residence. has  been  and  is  upon  the  homestead  tract.  This  claim 
has  only  assertion  to  snpport  it,  while  all  the  facts  contradict  it. 

The  excuse  set  up  by  Stewart  that  he  was  deterred  from  maintaining 
an  actual  residence  upon  the  probate  homestead  because  of  threats  and 
fear  of  violence  on  the  part  of  the  McHarry's,  is  not  supported  by  the 
evidence,  is  in  conflict  with  his  claim  of  and  attempt  to  show  actual  res- 
idence thereon,  and  is  contradicted  by  his  own  testimony  and  that  of 
bis  wife,  wherein  it  is  asserted  they  were  in  the  habit  of  going  upon 
the  land  and  staying  as  long  as  they  pleased  or  found  it  convenient. 

I  therefore  hold  that  the  claim  of  residence,  as  well  as  the  inconsist- 
ent excuse  for  failure  to  maintain  the  same,  are  without  foundation  in 
law  or  fact. 

Having  come  to  this  conclusion,  it  is  not  necessary  to  pass  upon  the 
other  questions  in  the  case,  for,  as  section  2289  of  the  Bevised  Statutes 
only  allows  an  adjoining  entry  to  a  person  <<  owning  and  residing  on" 
contiguous  land,  even  if  all  the  other  questions  were  decided  favorably 
to  Stewart,  this  want  of  residence  would  be  fatal  to  his  right  to  enter 
the  lots  in  question  as  an  adjoining  entry. 

Entertaining  these  views,  the  motion  is  denied. 
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HOMESTEAD  ENTRY— SETTLEMENT  BIGHTS. 

Franklin  v.  Murgh. 

One  who  occnpies  pabltc  land  as  the  tenant  of  another  does  not  thereby  acquire  % 

settlement  right  under  tlie  homestead  law. 
The  act  of  settlement  is  complete  from  the  instant  the  settler  goes  npon  the  land  with 

the  intention  of  making  it  his  home,  and  performs  some  act  indioAtive  of  snch 

intent. 

First  Assistant  Secretary  Chandler  to  the  Gwnmissioner  of-  the  Oenerol 

Land  Office^  May  20, 1890. 

I  have  coDsidered  the  case  of  Benjamin  Franklin  v,  Horace  G.  March, 
on  appeal  by  the  latter  from  your  decision  of  December  29,  1888,  caD- 
celling  his  homestead  entry  No.  3519  for  the  W.  J  SE.  |  and  W.  J  NB. 
i  of  Sec.  23  T.  9  K,  R.  39  B.,  Walla  Walla  land  district,  WashingtOD. 

On  September  5, 1885,  Horace  G.  Murch  made  application  to  enter 
said  land  and  afterward,  on  the  same  day,  Benjamin  FrankUn  made 
application  to  enter  said  W.  ^  SE.  \  together  with  the  E.  ^  of  SW.  \  of 
same  section,  alleging  in  his  affidavit  that  he  had  made  settlement  in 
May  1883.  Each  of  said  applications  were  rejected  becaase  said  land 
"is  within  limits  Northern  Pacific  B.  R." 

On  September  12, 1885,  Franklin  filed  with  the  local  ofllcers  his  affida- 
vit, setting  forth  his  settlement  and  residence  on  said  land,  and  his  ap- 
plication to  enter  the  same  and  also  setting  forth  the  claim  of  March  to 
the  W.  ^  of  SE.  ^  of  said  section,  which  conflicted  with  his  claim,  and 
asked  that  a  hearing  be  ordered  to  determine  the  rights  of  the  parties 
to  said  tract. 

This  application  was  allowed  and  the  hearing  was  fixed  for  October 
30, 1885,  of  which  Murch  had  due  notice. 

On  the  day  of  hearing  both  parties  appeared  in  person  and  by  attor- 
ney and  the  testimony  having  been  heard,  the  local  officers  decided  that 
Franklin  had  the  prior  right  to  said  land,  from  which  decision  March 
appealed  to  yonr  office. 

Pending  these  proceedings  one  Charles  Robertson  attempted  to  par- 
chase  said  land,  and  his  application  being  rejected  he  appealed  to  year 
office,  bat  he  has  no  appeal  filed  in  this  Department,  and  his  connection 
with  the  case  has  ceased  to  be  of  any  importance. 

Murch  and  Franklin  each  made  subsequent  applications  to  enter  said 
tract,  but  their  rights  are  dependent  upon  their  original  applications  to 
enter,  and  their  subsequent  applications  will  not  be  considered  in  the 
case. 

On  December  29, 1888,  you  office  decision  affirmed  the  decision  of  the 
local  officers  and  held  March's  entry  for  cancellation.  From  this  decis- 
ion Murch  appealed  to  this  Department. 

The  testimony  shows  that  Franklin  made  settlement  upon  this  land 
in  May  1883,  and  established  his  residence  thereon,  living  with  his  wife  io 
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a  teot,  until  Jaue  of  same  year,  when  he  had  a  house  erected,  iuto  which 
he  moved,  and  in  which  he  has  since  contiouously  resided. 

This  tract  a^oined  land  owned  by  Bobertson,  and  in  building  a  fence 
around  his  field,  they  followed  the  contour  of  the  ground,  rather  than 
straight  lines,  and  in  so  doing  enclosed  in  Eobertson's  field  from  one  to 
three  acres  of  the  south  part  of  the  tract  in  controversy. 

In  1883,  Murch,  who  is  Bobertson's  son-in  law,  lived  on  Robertson's 
farm  and  rented  of  him  his  farming  land,  and  in  cultivating  the  same, 
plowed  the  parcel  of  the  controverted  tract  so  enclosed. 

In  the  latterpart  of  May  1883,  soon  after  Franklin  moved  onto  the  tract, 
a  mob  consisting  of  about  twenty  men  was  organized  at  Robertson's 
mill,  on  the  adjoining  land,  and  went' to  Franklin's  tent  to  move  him  off 
the  tract.  His  tent  was  on  the  south  part  of  the  land  near  the  parcel 
enclosed  with  Robertson's  field.  Franklin  not  being  at  home,  Robert- 
son who  was  along  with  the  mob,  prevented  violence,  but  Murch,  who 
was  very  active  in  this  enterprise,  notified  Mrs.  Franklin  that  if  they  did 
not  move  from  where  they  lived,  they  would  be  moved  by  force.  Frank- 
lin, the  next  day,  upon  his  return,  moved  his  tent  to  the  north  part  of 
the  W.  i  of  SE.  i  and  again  pitched  it,  and  built  his  house,  above  men- 
tioned, near  it.  In  addition  to  his  house  he  has  built  a  barn  and  fenced, 
cleared  and  cultivated  twelve  to  fifteen  acres  of  the  land. 

In  1883,  Murch  built  a  little  fence  on  the  tract  in  connection  with 
Robertson's  field,  and  1884,  erected  a  house  on  the  south  part  of  the 
tract  and  moved  into  it  and  has  cleared  some  eight  or  ten  acres  and 
fenced  in  forty  or  fifty  acres  of  the  land.  Both  men  were  claiming 
possession  at  the  date  of  the  hearing.  Murch  claims  prior  settlement, 
because  of  the  cultivation  of  the  parcel  of  tract  included  in  Robertson's 
field,  he  further  claims  that  Franklin  abandoned  his  claim  to  the  tract 
when  he  moved  his  tent. 

It  is  very  clear  that  his  occupancy  of  the  parcel  included  in  Robert- 
son's field  was  merely  incident  to  his  tenancy,  and  while  he  testifies  to 
prior  entry,  settlement  and  cultivation,  it  is  in  law  no  entry  or  settle- 
ment upon  the  land.  His  family  resided  on  Robertson's  farm.  '<An 
actual  settler  is  one  who  goes  upon  the  public  land  with  the  intention 
of  making  it  his  home  under  the  settlement  laws  and  does  some  act  in 
execution  of  such  intention  sufficient  to  give  notice  thereof  to  the  pub- 
lic" Lytle  V.  Arkansas  (22  How.,  193),  cited  and  followed  in  United 
States  et  al  v.  Atterbery  et  aL  (8  L.  D.,  173). 

Being  a  tenant  of  Bobertson,  Murch  could  establish  no  claim  in  his 
owTi  right.    Gall  v.  Swain  (3  L.  D.,  46). 

Franklin  became  an  <^  actual  settler"  the  instant  he  pitched  his  tent 
upon  the  land  with  the  intention  of  making  it  his  home,  and  if  the  mob 
had  driven  him  off  within  the  next  hour  his  settlement  would  have  been 
complete.  Besides  he  did  not  move  off  of  the  tract,  but  only  to  another 
part  of  it. 

1  concur  in  the  conclusion  that  Franklin  has  the  better  right  to  the 
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said  W.  i  SE.  i  in  dispute  and  his  entry  should  be  allowed  to  stand. 
This  necessarily  involves  the  cancellation  of  March's  entry  as  to  this 
tract,  but  inasmuch  as  Murch's  claim  to  the  W.  ^  of  NB.  J  of  said  section 
is  not  involved  in  this  controversy,  I  see  no  reason  for  cancelling  his 
entry  as  to  that  tract,  and  it  will  be' allowed  to  stand. 
Your  decision  is  accordingly  modified. 


CONTEST— PREFEREI7CE  HIGHT-FATLCTRE  TO  APPBAXi. 

Boos  V.  Whitoomb, 

A  contestant  who  fails  to  appeal  from  a  decision  of  the  looal  office  dismissing  his  con- 
test, is  not  thereafter  entitled  to  assert  the  preference  right  of  a  sncceesfnl  con- 
testaut  in  the  event  that  the  entry  under  contest  is  canceled  on  the  evidence  sub- 
mitted therein. 

First  Assistant  Secretary  Ghajidler  to  the  Gommissianer  of  the  Oeneral 

Land  Office j  May  20, 1890. 

In  the  matter  of  the  appeal  by  Ferdinand  Boos  from  your  decision  of 
September  2,  1887,  cancelling  his  timber  culture  entry  for  the  S£.  i 
Sec.  7,  T.  Ill  N.,  11.  63  W.,  Huron  land  district  South  Dakota,  I  have 
examined  the  record  in  the  case  and  find  the  following  facta : 

On  August  12,  1882,  Boos  made  homestead  entry  for  the  land,  and 
on  January  22, 1884,  Whitcomb  filed  affidavit  of  contest  against  the 
same. 

On  September  8, 1884,  the  local  officers  decided  against  Whitcomb, 
and  dismissed  the  contest  It  appears  that  Whitcomb  failed  to  api)eal 
in  time,  and  his  appeal  filed  on  October  29,  1884,  was  rejected  by  tlie 
local  office,  but  it  was  sent  to  your  office  with  the  papers  in  the  case. 
Your  office  affirmed  the  action  of  the  local  officers  in  rejecting  Whit- 
comb's  appeal,  but  reviewed  the  case  under  rule  of  the  Department,  and 
canceled  Boos'  homestead  entry.  This  decision  was  affirmed  by  this 
Department,  in  May,  1887  (5  L.  D.,  448). 

On  May  23, 1887,  the  parties  were  notified  of  the  cancellation  and  on 
May  26, 1887,  Boos  made  timber  culture  entry  for  the  land.  On  June 
11, 1887,  Whitcomb  made  timber  culture  entry  for  same  tract. 

In  his  affidavit  filed  for  entry  he  says  he  is  the  identical  Leslie  C. 
Whitcomb  who  was  the  contestant  in  the  case  of  Whitoomb  v,  BooSj 
involving  the  SE.  JSec.  7,  T.  Ill,  B.  63. 

The  local  officers  reported  Boos'  entry  in  their  May  (1887)  report  and 
that  of  Whitcomb  in  their  June  report. 

In  your  letter  September  2, 1887,  you  say  to  the  local  officers  that— 

Under  the  mlings  of  this  office  Wbitcomh  was  clearly  entitled  to  his  preference 
right,  and  as  he  availed  himself  of  said  right  in  time,  the  entry  hy  Boos  is  illegs]  and 
is  held  for  cancellation.    Notify  Boos  hereof  and  of  his  right  of  appeal. 

Boos  was  notified  of  this  action  March  23, 1888,  and  on  May  22,  ISSSj 
he  appealed  from  said  decision. 
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Whitcomb,  having  failed  to  appeal  from  the  decision  of  the  local  office 
of  September  8, 1884,  dismissing  his  contest,  is  oat  of  coart,  and  is  not 
in  position  to  claim  tlie  preference  right  of  a  contestant.  A  preference 
right  is  only  given  to  a  saccessful  contestant,  Sec.  2,  act  May  14, 1880, 
21  Stats.,  140.  Whitcomb  does  not  bear  that  relation  to  this  case. 
When  the  register  and  receiver  decided  against  him  and  he  acqoiesced 
therein  by  failing  to  appeal,  he  had  no  greater  right  to  the  tract  than 
any  other  qaalified  entryman,  and  upon  the  cancellation  of  Boos  home- 
stead entry,  there  is  nothing  in  the  record  to  show  that  he  was  not 
qnalified  to  enter  the  same  tract  under  the  timber  culture  act,  and  hav- 
ing made  such  totry  prior  to  the  time  Whitcomb  made  his  timber-cult- 
ure entry,  I  can  see  no  valid  reason  why  the  same  should  not  be  upheld. 
There  is  certainly  nothing  in  the  record  that  will  justify  the  Depart- 
ment in  canceling  the  entry. 

Believing  your  decision  to  be  wrong,  the  same  is  hereby  reversed. 


QTIMBBB  CiriiTURE  CONTEST— BBEAKING-MTSTAKB. 

Vaughn  v.  Bbeoheisen. 

The  contestant  cannot  be  heard  to  complain  of  the  entryman*8  failure  to  comply  with 
the  law,  if  such  failure  is  the  resait  of  the  wrongful  act  of  the  contestant. 

That  part  of  the  breaking,  through  mistake,  is  not  on  the  land  entered,  does  not  call 
for  cancellation. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  May  20, 1890. 

I  have  considered  the  case  of  Elsworth  Vaughn  v.  Phillip  Brecheisen, 
on  appeal  by  the  former  from  your  decision  of  December  5, 1888,  dis- 
missing his  contest  against  the  timber  culture  entry  of  Brecheisen  for 
the  SE.  I  Sec.  20,  T.  26,  B.  49  W.,  Ohadron  land  district,  Nebraska. 

Brecheisen  made  timber  culture  entry  for  said  tract  March  16, 1885, 
and  on  March  17,  1886,  Vaughn  filed  affidavit  of  contest  against  the 
same,  alleging  *Hhat  claimant  has  failed  to  break  or  cause  to  be  broken 
five  acres  upon  said  tract  during  the  first  year  after  date  of  entry,  and 
has  failed  to  comply  with  the  timber  culture  law  upon  said  tract"  etc., 
at  the  same  time  he  made  application  to  make  a  timber  culture  entry 
for  said  tract.  A  hearing  was  had  upon  said  affidavit,  but  the  same 
being  without  any  sufficient  notice  to  the  eatryman,  the  proceedings 
were  set  aside  on  May  25, 1888,  by  your  office,  and  the  case  was  re- 
manded for  further  proceedings  according  to  law. 

On  June  15, 1888,  the  contestant  filed  an  amended  and  supplemental 
affidavit  alleging — 

That  claimant  has  failed  to  hreak  or  oaase  t«i  be  broken  five  acres  upon  said  tract 
during  the  first  year  after  date  of  entry,  and  has  failed  to  comply  with  the  timber 
caltare  law  npon  said  tract  during  the  second  and  third  years  after  date  of  entry  and 
has  failed  to  cure  his  defects  up  to  date  of  contest. 
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Notice  of  contest,  was  thereupon  served  apon  defendant,  the  hear- 
ing being  set  for  August  13, 1888,  and  G.  A.  Burlew,  clerk  of  the  dis- 
trict court,  Box  Butte  county,  Nebraska,  was  appointed  to  take  testi- 
mony at  Nonpariel,  Nebraska,  on  August  6, 1888. 

The  hearing  was  continued  till  September  20,  1888,  and  the  deposi- 
tion of  Brecheisen  was  taken  on  interrogatories  before  a  notary  public 
at  Battle  Greek  in  Madison  county,  Nebraska  on  September  10, 1888. 

The  contestant  with  counsel  appeared  at  the  time  of  hearing  and  the 
coutestee  appeared  by  counsel.  Upon  consideration  of  the  evidence 
the  local  officers  found  that  claimant  had  complied  with  the  law  and 
were  of  opinion  that  said  timber  culture  entry  should  not  be  canceUd 
From  this  decision  Vaughn  appealed  to  your  office  and  your  decision  of 
December  5,  1888,  affirmed  the  same  and  dismissed  said  contest. 
From  this  decision  Vaughn  appealed  to  this  Department. 

The  testimony  shows  that  the  entryman  had  about  ten  acres  of  ground 
broken  the  tirst  year,  but  a  part  of  it,  some  five  and  a  half  acres,  by 
mistake,  was  broken  on  an  adjoining  quarter  section.  The  entryman 
lives  some  two  hundred  miles  from  the  laud,  and  Vaughn  went  upon  it 
and  broke  severiil  acres  in  1887.  In  1888  he  cultivated  the  land  broken 
by  him  together  with  land  broken  by  the  entryman.  In  June  1888, 
Brecheisen  furnished  tree  seeds  and  employed  three  men  to  plant  five 
acres  of  the  tract,  but  Vaughn  ordered  them  to  stop  planting,  and 
claimed  that  more  planting  would  interfere  with  his  potato  ground. 
He  admits  that  be  ordered  the  men  to  stop  planting  seeds;  they  in- 
formed him  that  they  were  planting  for  Brecheisen.  He  says  he  had 
prepared  the  ground  and  they  were  interfering  with  his  potato  j^atch ; 
that  he  did  not  use  any  threats  or  harsh  language,  but  they  quit  when 
he  told  them  to.  This  was  after  he  had  notice  of  the  Gommissioner's 
decision,  and  just  before  he  filed  his  second  affidavit  of  contest.  He 
admits  that  he  knew  Brecheisen's  men  had  made  a  mistake  and  broke 
land  on  the  wron<^ tract;  but  he  says  he  does  not  know  how  much  was 
BO  broken.  It  is  not  shown  whether  the  potato  patch  was  on  the  laud 
broken  by  Brecheisen  or  Vaughn.  The  entryman  was  at  considerable 
expense  in  preparing  the  ground  for  trees  and  tree  seeds,  and  the  break- 
ing done  ''over  the  line''  was  paid  for  by  him.  He  paid  $30  for  plow- 
ing and  paid  $25  to  a  man  for  cultivating  and  caring  for  the  land.  He 
also  paid  for  re-surveying  the  tract  and  paid  $10  for  planting  tree  seeds 
in  1888. 

Vaughn  was  merely  a  trespasser  when  he  went  upon  the  land  and 
did  the  breaking  and  cultivating  and  can  not  be  heard  to  complain  of 
the  lack  of  planting  when  his  own  wrongful  act  prevented  it. 

The  testimony  in  this  case  is  rather  unsatisfactory  and  appears  to 
have  been  carelessly  taken  on  both  sides,  but  as  the  local  officers  and 
your  office  concur  as  to  the  rights  of  the  parties,  I  do  not  feel  authorized, 
on  the  case  made,  to  disturb  your  decision,  and  the  same  is  thereforeaf- 
firmed. 
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HOMEST£AI>  ENTRY— APPROXIMATION-FINAL  PROOF. 

Frank  Aldrigh. 

A  homestead  entry  for  parts  of  diflferent  qaarter  sections  should  approximate  one 
hundred  and  sixty  acres,  but  exceptions  to  this  rule  are  recognized  when  valua- 
ble improvements  would  be  disturbed,  or  other  like  injury  follow  the  relinquish- 
ment of  a  sob-di  vUion. 

Republication  is  required  where  the  published  notice  does  not  definitely  indicate  the 
officer  before  whom  the  final  proof  is  to  be  taken. 

JPirst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  21, 1890. 

I  have  considered  the  appeal  of  Frank  Aldrich  from  yonr  office  de- 
cision of  December  2, 1887,  suspending  his  commuted  cash  entry  on 
account  of  excess  of  acreage  and  requiring  him  to  relinquish  one  subdi- 
vision thereof  so  that  the  remaining  contiguous  tracts  will  approximate 
one  hundred  and  sixty  acres,  and  further  requiring  him  to  make  new 
publication  of  notice. 

The  entry  embraces  lot  4,  Sec.  17,  containing  35.60  acres,  SW.  i  8 W. 
i.  Sec.  16,  40.00  acres,  W.  i  N  W.  i,  Sec.  21,  80.00  acres,  and  lot  1,  Sec. 
20,  21.10  acres,  T.  11,  8  K,  B.  78  W.,  Huron,  Dakota,  making  in  all 
176.70  acres. 

Aldrich  made  homestead  entry  for  said  tracts  January  15, 1883,  and 
offered  proof  before  the  clerk  of  the  district  court  of  Hughes  county,  on 
June  18, 1883.  Cash  certificate  issued  the  following  day.  The  proof 
shows  that  residence  had  been  continuous  from  June  3, 1882,  and  that 
he  had  substantial  improvements,  valued  at  $1,000.  In  his  proof  he 
advertised  his  intention  to  make  proof  '^before  the  judge  or  clerk  of 
the  court  of  record  in  and  for  Hughes  county."  The  excess  of  acreage 
was  paid  for  in  cash. 

In  an  affidavit  on  appeal  Aldrich  says  that  he  made  settlement  be- 
fore survey,  and  that  the  plat  showed  his  improvements  to  be  on  lot  4, 
Sec.  17,  lot  1,  Sec.  20,  and  the  NW.  i  NW.  J,  Sec.  21  j  that  prior  to 
making  said  homestead  entry  he  did  not  desire  to  enter  said  lots  1  and 
4,  but  wanted  other  laud  adjoining  them,  but  was  informed  by  the 
register  that  he  would  have  to  include  said  lots,  and  that  he  could  enter 
said  land  embracing  176.70  acres ;  that  some  time  after  cash  entry  Pot- 
ter county  was  organized,  ''and  as  affiant's  said  land  was  the  only  land 
in  Potter  county  that  was  proved  up  and  available  for  a  county  seat  of 
said  county,  affiant  sold  all  the  land  embraced  in  his  said  cash  entry 
for  the  purpose  of  said  county  seat,  and  all  of  said  land  was  shortly 
afterwards  platted  and  laid  out  into  lots  and  the  town  of  Forest  Oity, 
was  located  thereon,  which  was  then  the  county  seat  of  said  county ; 
that  as  soon  as  said  land  was  platted  and  laid  out  into  lots,  said  lots  or 
the  greater  number  of  them,  were  sold  and  disposed  of  to  third  parties, 
who  in  many  instances  have  improved  said  lots  and  placed  buildings 
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thereon."  Two  other  residents  of  the  town  corroborate  this  affidavit 
and  state  that  ^^ if  any  portion  of  the  land  embraced  in  said  cash  entry 
is  canceled  "  the  buildings  of  the  town  will  have  to  be  removed,  <^  and 
it  will  change  to  a  certain  extent  the  business  streets  and  business 
buildings  of  said  town." 

It  is  well  settled  that  homestead  entries  for  parts  of  different  quarter 
sections  must  approximate  one  hundred  and  sixty  acres.  Wm.  C  El- 
son  (6  L.  D.,  797).  However,  certain  exceptions  to  this  rule  have  been 
recognized  when  valuable  improvements  would  be  disturbed  or  other 
like  injury  follow  the  relinquishment  of  a  subdivision.  La&yette  Coun- 
cil) 5  L.  D.,  631);  Alexander  Bouret  (ib.,  298).  See  also  Joseph  H. 
McGomb  (5  L.  D.,  295).  In  this  case  the  excess  is  not  great  and  the 
other  facts  clearly  bring  it  within  the  exception  indicated  in  the  cases 
cited. 

The  notice  published  was  insufficient.  It  failed  to  indicate  the  officer 
before  whom  proof  was  to  be  taken.  Claimant  will  be  required  to  give 
new  notice  of  his  intention  to  submit  final  proof,  and  if  upon  the  day 
advertised  for  such  proof  no  protest  is  filed,  the  proof  heretofore  made 
may  be  accepted.    William  M.  Kemp  (9  L.  D.,  439). 

The  decision  appealed  from'  is  accordingly  modified. 


HOMESTEAD  ENTBY-ACT  OP  rUTfCR  16,  1880. 

Cole  v.  Bebd. 

The  relinqaisliment  of  a  homestead  entry  defeats  the  right  of  the  entryman  to  pnr- 
chase  under  section  2,  act  of  Jnne  15,  1880. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  May  22, 1890. 

I  have  considered  the  appeal  of  Francis  W.  Cole  firom  the  decision  of 
your  office  dated  May  8, 1889,  holding  for  cancellation  his  timber  cult- 
ure entry  for  lot  1  and  the  SB.  \  NE.  i  and  B.  J  of  SB.  J  of  Sec.  4,  T. 
21  S.,  B.  24  W.,  Larned  land  district,  Kansas,  and  rejecting  his  appli- 
cation for  a  hearing. 

March  18,  1878,  Loved  W.  Beed  made  homestead  entry  for  said  de- 
scribed tract. 

April  29, 1882,  Beed  executed  a  relinquishment  of  said  entry,  and  on 
September  13, 1883,  the  same  was  filed  in  the  local  office  and  the  entry 
canceled,  and  the  tract  was  thereupon  covered  by  the  pre-emption  filing 
of  Joseph  L.  Malosh. 

June  27, 1884,  Beed  made  application  to  have  his  homestead  entry 
re-instated  and  that  he  be  allowed  to  purchase  said  land  under  the  pro- 
visions of  the  act  of  June  15,  1880,  alleging  among  other  things  in  his 
said  application  that  his  improvements  on  said  tract  consisted  of  a  stone 
house  seventeen  by  twenty  feet ;  it  had  two  doors  and  three  windows ; 
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a  cat  stone  milk-bouse  twelve  by  fourteen  feet ;  a  dug-out  stable  four- 
teen by  sixteen  feet ;  and  forty  acres  broke  and  cultivated.  Value  of 
his  improvements  $250.  Reed  also  alleged  that  he  resided  with  his 
family  upon  said  homestead  until  April,  1880,  when  owing  to  the  severe 
drouth  and  failure  of  crops  during  the  years  1879  and  '80,  he  was  un- 
able to  earn  a  livlihood  upon  the  land  for  his  wife  and  four  children^ 
and  moved  to  Andover  county,  Kansas,  and  not  being  aware  of  his 
privileges  under  the  second  section  of  the  act  of  June  15, 1880,  he  ex- 
ecuted a  voluntary  relinquishment  to  the  United  States  of  his  interest 
in  said  land  and  delivered  his  receipt  to  one  Dooley  ^'  who  as  he  (Beed) 
has  been  informed,  delivered  it  to  one  Malosh  who  filed  it  in  the  U.  S. 
Land  Office  at  Larued,  Kansas."  Seed's  original  entry  was  canceled 
September  13^  1883,  and  Malosh  made  a  pre-emption  filing  for  said 
tract. 

June  28, 1884,  the  register  transmitted  Seeds  application  to  your 
office  stating  that ''  we  received  a  letter  from  Malosh,  in  which  he  claims 
tobeactually  residing  on  the  said  tract  •  .  •  .  nnder  the  circum- 
stances, there  being  adverse  rights,  we  can  not  recommend  the  reinstate- 
ment asked." 

September  27, 1884,  your  office  directed  the  local  office  to  reject  Seed's 
application  because  of  Malosh's  adverse  right,  and  said  application  was 
accordingly  rejected. 

March  13, 1885,  Seed  appealed. 

November  2, 1885,  Francis  W.  Oole  made  timber  culture  entry  for 
said  land.  November  4, 1885,  Malosh's  relinquishment  (dated  Septem- 
ber 4, 1885)  of  his  pre-emption  declaratory  statement  was  filed  in  the 
local  office,  and  said  declaratory  statement  was  canceled. 

November  19, 1885,  your  office  informed  the  local  office  that  as  a  pre- 
emption filing  was  not  regarded  as  an  absolute  appropriation  of  the 
land,  that  Seed's  application  to  make  cash  entry  '<  may  be  granted  sub- 
ject to  the  rights  of  said  pre-emptor." 

December  17, 1885,  Seed  made  cash  entry  for  said  tract. 

March  6, 1886,  Gole  filed  a  protest  against  the  allowance  of  said  cash 
entry,  alleging  among  other  things  that  he  had  just  that  day  learned  of 
the  action  of  the  local  officers  allowing  said  entry;  that  the  same  was  to 
his  (Cole's)  injury  and  prejudice  and  should  be  canceled  because  of  its 
illegality. 

June  8, 1887,  your  office  notified  the  local  office  that  Cole's  timber 
culture  entry  was  held  for  concellation  because  of  its  conflict  with  Seed's 
cash  entry. 

June  27, 1887,  Cole  filed  an  application  for  a  reconsideration  of  the 
decision  of  June  8th,  based  upon  several  affidavits  alleging  that  he 
(Gole)  had  obtained  evidence  showing  that  Seed  relinquished  his  home- 
stead entry  for  a  valuable  consideration ;  that  his  cash  entry  was  made 
on  false  and  fraudulent  proof  and  for  speculative  purposes,  and  that  a 
hearing  should  be  ordered  in  the  premises. 
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Janaary  22, 1889,  yoar  office  rejected  Cole's  application,  and  adhered 
to  its  former  decision  holding  his  entry  for  cancellation. 

March  26,  1889,  Oole  appealed  to  this  Department  alleging  sabstan- 
tially  the  following  gronnds  of  error : 

1st.  In  holding  that  the  pre-emptor  who  purchased  Seed's  interest  in 
said  land  for  $5,  is  a  stranger  to  the  record. 

2nd.  In  holding  that  there  is  no  evidence  of  the  transfer  of  the  land  and 
that  the  relinquishment  did  not  carry  with  it  the  settler's  equities  to 
the  same. 

3rd.  In  holding  that  the  relinquishment  executed  by  Beed  for  the 
benefit  of  Malosh  could  not  be  construed  to  imply  that  the  surrender 
of  the  duplicate  receipt  by  Beed  was  equivalent  to  a  transfer  by  bona 
fide  instrument  in  writing  or  equal  to  a  deed  of  conveyance. 

4th.  In  holding  there  was  no  fraud  practiced  by  Reed,  but  on  the  con- 
trary a  clear  legal  right  exercised  by  him. 

5th.  In  holding  appellant's  entry  for  cancellation  because  of  confiict 
with  Reed's  entry,  and  in  not  cancelling  Reed's  entry  because  made  after 
he  had  transferred  to  a  subsequent  claimant  for  a  valuable  considera- 
tion all  his  right,  title  and  interest  to  said  tract  as  shown  by  his  en- 
dorsement upon  the  back  of  his  duplicate  receipt. 

Upon  review  of  the  record  in  this  case,  it  is  apparent  that  it  should 
be  governed  by  the  rule  laid  down  in  the  case  of  Bice  v,  Bissell  (  8  L. 
D.,  606),  wherein  it  is  held  that 

One  who  has  formally  relinqaished  his  right  under  an  entry  has  jnst  as  elfeot- 
naUy  divested  himself  of  all  claim  under  that  entry  to  the  land  covered  thereby,  as 
if  he  had,  by  a  written  iustrnment,  attempted  to  convey  his  interest  to  another.  Ho 
has  by  his  own  free  will  and  voluntary  act  released  aU  claim  to  the  land  thereaoder, 
and  should  not  afterwards  be  allowed  to  set  up  a  claim  based  upon  said  entry,  unless 
upon  a  showing,  as  for  Instance  of  mistake  in  the  execution  of  the  reliqaishment, 
such  as  would  justify  the  re-instatemeut  of  the  original  entry. 

I  am  of  the  opinion  that  as  there  is  no  evidence  in  the  case  at  bar 
that  the  relinquishmeut  of  the  original  entry  was  obtained  by  fraud,  or 
executed  by  mistake,  and  Reed  having  voluntarily  relinquished  his 
original  entry,  more  than  six  weeks  before  the  passage  of  the  act  of 
June  15, 1880,  he  can  not  now  plead  that  he  acted  in  ignorance  of  an  act 
which  was  not  then  in  existence,  nor  has  he,  as  I  view  it,  a  basis  for  an 
entry  thereunder  in  the  presence  of  the  adverse  claim  of  Mr.  Gole. 

For  the  reasons  herein  stated,  the  decision  of  your  office  is  reversed. 
Becil's  cash  entry  will  be  canceled  and  Cole's  timber  culture  entry  be 
re-instated. 
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TIMBER  CULTURE  CONTEST-CULTIVATION. 

Tripp  t?.  Ddshl. 

Failnre  to  secure  a  growth  of  trees  does  not  call  for  cancellation  if  said  fallnre  is  not 

due  to  the  negligence  ot  the  entryman. 
A  contest  must  fail  if  the  default  charged  is  cured  prior  to  the  initiation  of  the 

contest. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  May  22,  1890. 

I  have  considered  the  appeal  of  Charles  E.  Diehl  from  the  decision  of 
yoar  office  dated  October  16, 1888,  in  the  case  of  Benjamin  Tripp  r.  said 
Diehl,  holding  for  cancellation  the  latter's  timber  cnlture  entry  for  the 
SW.  i  of  Sec.  6,  T.  30,  R.  8  W.,  Niobrara,  land  district,  Nebraska. 

On  December  7, 1878,  Diehl  made  timber  culture  entry  for  said  land, 
and  on  December  31,  1885,  Tripp,  initiated  a  contest  against  said  entry 
alleging  that  the — 

Said  section  is  not  prairie  land  naturally  devoid  of  timber  but  contains  a  natural 
growth  of  from  forty  to  fifty  acres  of  oak,  ash,  cotton  wood,  elm,  and  box  elder;  that 
about  one  hundred  and  fifty  cords  of  natural  wood  have  been  cut  from  said  section, 
some  trees  being  two  feet  in  diameter,  and  if  said  timber  had  been  properly  protected 
there  would  be  more  wood  than  necessary  for  the  families  that  may  have  resided,  or 
may  reside  there ;  that  defendant  failed  to  plant  or  cause  to  be  planted  five  acres  of 
said  tract  to  trees,  seeds  or  cuttings  since  October  22,  1884,  the  date  of  his  extension, 
and  there  are  not  now  growing  on  said  tract  fifty  planted  trees,  aud  said  failnre 
exists  at-the  present  time ;  that  the  defendant  failed  to  break  five  acres  of  baid  tract 
the  second  year  after  entry. 

Hearing  was  ordered  and  had.  The  local  officers  found  that  the  tract 
was  subject  to  entry  under  the  timber  cnlture  law,  but  that  claimant 
failed  to  break  ten  acres  within  the  time  required,  and  also  failed  in 
planting,  cultivating  and  protecting  '<  the  requisite  acreage  of  trees, 
seeds  and  cuttings  as  required  by  law,"  and  recommended  the  entry  for 
cancellation.  The  claimant  appealed,  aud  on  October  16,  1888,  your 
office  affirmed  the  findings  of  the  local  office  and  held  the  entry  for  can- 
cellation, whereupon  he  further  prosecuted  his  appeal  to  this  depart- 
ment. 

The  local  officers  decided  that  the  tract  was  subject  to  entry  under 
the  timber  culture  law.  The  contestant  did  not  appeal  from  that  part 
of  their  decision  aud  it  therefore  became  final  on  that  point.  The  only 
question  presented  to  and  passed  upon  by  your  office  was  as  to  the 
entryman's  compliance  with  the  requirements  of  the  law.  That  ques- 
tion is  therefore  the  only  one  to  be  now  considered  by  this  Department. 

The  contestant  was  sworn  and  testified  at  the  hearing,  but  he  could 
not  swear  that  claimant  had  failed  to  plant  five  acres  of  said  tract  to 
trees,  seeds  or  cuttings  since  October  22,  1884;  he  could  not  tell  how 
many  acres  the  entryman  had  broken  on  the  tract  the  second  year  after 
entry;  he  testified  that  he  measured  the  breaking  the  day  before  the 
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hearing  (March  12, 1880)  with  a  rope  and  found  it  to  contain  only  seven 
acres,  and  only  three  living  planted  trees  growing  thereon.  He  ad- 
mitted on  his  cross  examination  that  at  the  time  he  measured  the  break- 
ing there  were  seven  or  eight  inches  of  snow  on  the  ground,  and  that 
the  measuring  was  done  with  a  rope  which  was  wet;  that  the  breaking 
was  two  rods  wide  at  each  end,  and  about  half  a  mile  long ;  he  did  not 
measure  the  length  of  the  breaking,  he  only  judged  of  its  length  from 
the  fire  breaks  near  to  it 

Three  other  persons  testified  on  the  part  of  contestant,  but  their  tes- 
timony is  of  a  negative  character  and  does  not  materially  strengthen 
the  testimony  given  by  him. 

Samuel  S.  Haines  testified  that  he  had  been  claimant's  agent  since 
February,  1885 ;  that  he  euiployed  W.  R.  Drake  to  plant  ten  acres  of 
said  tract  to  cottonwood  cuttings  four  feet  apart  each  way,  and  that 
they  were  planted  in  May,  1885;  he  afterwards  measured  the  imrt 
planted  and  found  it  contained  but  9^  acres.  On  his  cross  examination 
he  swore  that  he  saw  Diehl  break  about  five  acres  in  1879,  and  about 
five  acres  in  1880.  and  supposed  both  together  con  tained  ten  acres  until 
after  he  had  measured  the  planting  done  by  Drake.-  He  paid  Mr.  Drake 
twenty-five  dollars  for  planting  ten  acres,  and  Drake  furnishing  the 
cnttings. 

A.  McCloud  testified  that  he  had  known  the  tract  in  question  since 
April,  1880;  and  saw  Mr.  Drake  working  there  in  the  spring  of  1885, 
also  saw  some  cottonwood  trees  growing  on  the  laud. 

W.  R.  Drake  was  sworn  and  his  evidence  fully  corroborates  that 
given  by  Haines;  ho  also  testified  that  he  cultivated  said  cuttings  with 
a  two  horse  cultivator  during  the  summer  Of  1885,  but  that  the  same 
were  killed  by  drouth  during  that  season. 

The  claimant  offered  in  evidence  a  corroborated  affidavit  for  exten- 
sion, which  was  executed  before  the  register  and  filed  in  the  local  office 
October  22, 1884,  marked  exhibit  "  G". 

It  appears  from  the  record  in  the  case  at  bar  that  the  tract  covered 
by  claimant's  entry  contains  152.64  acres,  and  at  the  time  of  the  initia- 
tion of  this  contest  very  few  planted  trees  were  growing  upon  said  land, 
but  contestant  failed  to  show  that  such  failure  was  owing  to  any  neg- 
lect or  bad  faith  on  the  part  of  claimant ;  or  that  the  9^  acres  were  not 
properly  replowed  and  planted  to  cottonwood  cuttings  and  cultivated 
during  the  year  1885,  and  during  the  period  covered  by  said  extension. 

Upon  review  of  the  record  of  this  cause,  I  think  it  should  be  governed 
by  the  decision  in  the  case  of  Hartman  v.  Lea  (3  L.  D.,  584),  wherein  it 
was  held  that  where  the  requisite  breaking  and  planting  were  done 
within  the  proper  time,  but  the  seeds  so  planted  failed  to  grow,  that  the 
entry  should  not  be  forfeited.  This  same  ruling  wa-s  followed  in  tlie 
case  of  Sanford  v,  Burbauk  (6  L.  D.,  773),  and  Conrad  v.  Emick  (7  L.  D., 
331).  Therefore,  as  the  weight  of  affiimative  evidence  shows  that 
claimant  in  good  faith  had  cured  his  default,  if  any  existed,  prior  to  the 
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initiation  of  this  contest,  and  that  the  cuttings  planted  and  cnltivated 
in  1885,  were  killed  by  drouth,  this  contest  shonld  be  dismissed.    Stan- 
ton V.  Howell  (9  L.  D.,  614), 
The  decision  appealed  from  is  accordingly  reversed. 


PRACTICE— NOTICE  OF  CONTEST-INFORMATION. 

Miller  v.  Knuttson. 

A  notice  (hat  does  not  set  forth  the  grounds  of  contest  is  defective,  and  does  not  war- 
rant proceedings  thereunder. 
An  affidavit  of  contest  should  charge  the  continuance  of  the  default  alleged. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  22,  1890. 

I  have  considered  the  case  of  William  Miller  v,  Enutt  Knuttson  on 
appeal  by  the  latter  from  your  decision  of  I^ovember  19, 1888,  cancel- 
ling his  timber  culture  entry  for  E.  ^  of  NE.  \  and  N.  ^  of  8E.  \  of  Sec. 
32,  T.  115  K,  R.  45  W.,  5th  P.  M.,  Redwood  Falls  land  district,  Minne- 
sota. 

On  June  5, 1877,  Knuttson  made  timber  culture  entry  for  said  tract, 
and  on  April  24, 1884,  Miller  filed  affidavit  of  contest  against  the  same, 
alleging  that  Knuttson,  ^^  has  not  complied  with  the  timber  culture 
law  in  the  matter  of  planting  five  acres  of  trees,  seeds,  nuts  or  cuttings 
the  third  year  after  said  entry,  or  of  planting  five  acres  of  trees,  seeds, 
nuts  or  cuttings  the  fourth  year  after  said  entry  and  has  not  cultivated 
said  tract.'^ 

Affidavit  was  also  made,  to  authorize  service  of  notice  by  publica- 
tion, which  was  made  and  said  contest  heard,  but  objection  having 
been  made  to  the  service  of  notice  such  proceedings  were  had  that  the 
case  came  before  this  Department  on  appeal,  and  on  May  24, 1886,  Act- 
ing Secretary  Muldrow  held  that  the  objection  to  the  service  was  well 
taken,  and  without  considering  the  testimony  or  passing  upon  any 
other  matter  in  the  case,  the  service  was  set  aside,  '^  with  leave  to  con- 
testant to  proceed  with  his  contest  by  a  new  notice,  provided  he  applies 
to  do  so  within  a  reasonable  time,  say  thirty  days,  from  receipt  of  this 
decision."    4  L.  D.,  536. 

l^otice  of  this  decision  was  duly  given  and  within  thirty  days  there- 
after, to  wit  on  July  8, 1886,  Miller  elected  to  proceed  with  his  contest 
and  a  notice  was  issued  and  served  personally  upon  Knuttson  on 
August  11  thereafter;  the  hearing  being  set  for  September  23rd,  of 
same  year.    Said  notice  was  on  a  printed  form  and  was  as  follows: — 

U.  S.  Land  Office,  Redwood  Falls, 

Minn,  July  8,  1886. 
Complaint  having  been  entered  at  this  offioe  by  William  Miller  against  Knntt 
Knuttson  for  failure  to  comply  with  law  as  to  timber  cultnre  entry  No.  467,  dat^ 
June  5, 1877,  npon  the    .    .    .    .    ,  with  a  view  to  the  cancellation  of  said  entry,  and 
14039— VOL  10 38 
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as  por  a  coraroissioDer's  letter  of  May  24, 1886  a  new  hearing  was  ordered  by  the  Com- 
uiiRsioner  of  the  General  Land  Office — the  said  parties  are  hereby  samnioned  to  appear 
at  this  office  on  the  23rd  day  of  September  1886,  at  10  o'clock  A.  M.,  to  respond  and 
furnish  testimony  concerning  said  alleged  failure. 
Signed  by  the  register  and  receiver. 

July  8, 1886,  the  register  wrote  yoHr  office,  that  the  contestant  bad 
applied  for  new  hearing ;  that  notice  had  been  issned  in  the  matter  aud 
said :  *'  Please  return  the  affidavit  of  contest  for  ns  to  go  by  on  the 
trial.'' 

By  stipulation  of  attorneys  the  hearing  was  continued  nntil  October 
22, 1886,  at  which  time  the  parties  appeared,  and  the  attorney  for  con- 
testee  filed  a  motion  to  dismiss  the  contest  on  the  grounds : — 

Ist.  That  no  charges  of  failure  to  comply  with  the  timber  cnltnre  law  are  set  forth 
in  the  notice  of  contest 

2ud.  That  no  failure  is  alleged  to  exist  at  the  date  of  notice  of  contest  or  filing  the 
affidavit  of  contest  on  which  re-hearing  is  ordered. 

3rd.  That  the  defendant  in  this  case  has  not  been  charged  with  any  failure  to  com- 
ply with  the  law,  and  therefore  cannot  be  prepared  to  defend. 

This  motion  was  ^'  denied  "  and  exceptions  were  taken  and  noted  of 
record.  Contestant  then  offered  his  evidence ;  objection  was  made  to 
any  testimony  subsequent  to  the  filing  of  the  original  affidavit  Cod- 
testee  also  offered  testimony  and  the  same  having  been  concluded  the 
local  officers  decided  against  the  claimant  and  recommended  the  entry 
for  cancellation.  From  this  decision  Knuttson  appealed  and  on  No- 
vember 19, 1886,  your  office  decided  that : — 

The  said  charges,  as  alleged  having  been  proven,  your  decision  is  sustained  and 
the  entry  held  for  cancellation. 

From  this  decision  Knuttson  again  appealed,  and  thus  the  case  is  a 
second  time  before  this  Department  for  consideration. 

The  purport  and  extent  of  the  former  decision  of  this  Department 
seems  to  have  been  misapprehended  both  by  the  local  officers  and  in 
your  office.  By  that  decision  this  Department  did  not  order  a  new 
hearing  nor  did  it  pass  upon  the  sufficiency  of  the  charges  in  the  con- 
test affidavit  as  held  in  the  decision  of  your  office  now  under  consideni- 
tion.  It  was  there  simply  held  that  there  had  been  no  legal  notice  in 
the  case  and  it  was  returned  to  afford  the  contestant  an  opportunity  to 
give  such  notice  as  would  confer  jurisdiction  upon  the  local  officers. 

The  notice  herein  is  defective  in  that  it  does  not  state  the  grounds  of 
the  contest  as  required  by  the  rules  of  practice  and  the  decisions  of 
this  Department  and  the  objection  thereto  must  be  sustained.  Inas- 
much however  as  this  error  seems  to  be  that  of  the  local  officers  rather 
than  of  the  contestant  he  should  be  afforded  an  opportunity  to  cure  it 
All  proceedings  had  under  said  notice  are  therefore  set  aside  and  the 
case  will  be  returned  with  leave  to  the  contestant  to  proceed  anew 
within  thirty  days  from  notice  hereof  by  proper  notice  duly  served  in 
accordance  with  the  regulations  governing  such  cases. 

While  the  case  might  be  disposed  of  on  this  point  yet,  I  have  con- 
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sidered  it  advisable  to  the  end  that  this  litigation  may  be  terminated 
as  speedily  as  possible  to  consider  the  objection  made  to  the  contest 
affidavit.  Said  affidavit  is  clearly  defective  in  that  it  does  not  allege  a 
continuance  of  the  default  charged  to  the  date  of  its  execution  and  be- 
fore a  hearing  can  be  properly  proceeded  with  thereunder  or  testimony 
submitted  in  support  thereof,  it  must  be  amended  in  the  particular 
designated. 

If  the  contestant  shall  not  within  the  time  specified  signify  his  inten- 
tion to  further  prosecute  his  contest  the  same  will  be  dismissed. 


PRACTICE— NOTICE  OF  APPEAL-RULE  88. 

BuNDY  V.  Fremont  Townsite  (On  Review). 

An  appeal  will  not  be  entertained  if  notice  thereof  is  not  uerved  on  the  opposite 
party  within  the  time  accorded  therefor  under  the  rules  of  practice. 

The  fact  that  appellant  is  not  notified^  under  rule  82,  of  his  default  in  omitting  proof 
of  service,  until  too  late  to  make  the  service  under  the  rules  of  practice,  can  not 
affect  his  status  or  the  rights  of  the  appellee. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  May  23, 

1890. 

I  have  considered  the  motion  filed  on  behalf  of  Hiram  Bundy  for  re- 
view of  the  decision  in  the  case  of  said  Bandy  against  the  Townsite  of 
Fremont  dated  August  16, 1889,  (9  L.  D.,  276),  involving  the  NE.  J  Sec. 
23  and  the  SE.  J,  Sec.  14,  T.  8  S.,  E.  25  W.,  Oberlin,  Kansas. 

It  appears  that  on  March  29, 1888,  your  office  rendered  a  decision  ad- 
verse to  Bundy.  He  was  notified  on  April  12, 1888,  and  filed  an  appeal 
which,  on  May  26,  was  returned  by  your  office  in  order  that  proof  of 
service  in  accordance  with  the  rules  of  practice  might  be  furnished. 
On  July  17,  following,  the  appeal  was  again  filed  accompanied  by  proof 
that  notice  thereof,  including  a  copy  of  the  specifications  of  errors  and 
argument,  was  served  on  tbe  attorneys  for  the  api)ellees  by  registered 
letter  July  13, 1888. 

The  case  was  then  forwarded  to  the  Department  with  a  motion  by 
the  attorneys  for  the  Townsite  claimants  for  the  dismissal  of  the  ap- 
peal, for  the  reason  that  the  same  had  not  been  filed  in  accordance  with 
the  rules  of  practice. 

The  case  was  dismissed  because  no  proper  service  had  been  had 
within  seventy  days  from  notice  as  required  by  the  rules. 

The  motion  states : 

Now  thero  is  but  one  point  to  be  considered  In  the  disposition  of  the  within  mo- 
tion, and  by  it  we  stand  or  fall.  Does  the  time  allowed  by  rule  82  of  the  rules  of 
practice  run  against  an  appellant  in  determining  whether  his  appeal  is  in  time  or 
notf 
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Bale  82  is : 

When  the  Commissioner  considers  an  appeal  defective  he  will  notify  the  party  of 
the  defect,  and  if  not  amended  within  fifteen  days  from  the  date  of  the  service  of  soch 
notice  the  appeal  may  be  dismissed  by  the  Secretary  of  the  Interior  and  the  case 
closed. 

No  notice  under  the  rules  was  given  the  adverse  parties  until  July 
13, 1888,  more  than  ninety  days  after  notice  of  the  decision. 

This  was  in  violation  of  the  rules  of  practice  and  fully  authorized  the 
dismissal  of  the  case.  Groom  v,  Missouri,  Kansas  and  Texas  B'y  Go. 
(9  L.  D.,  264). 

The  point  made  by  the  motion  therefore  does  not  properly  arise  in 
this  case.  The  defect  found  in  the  appeal  by  your  office  was  that  the 
proof  of  service  was  not  furnished.  But  when  the  case  reached  the  De- 
partmeut  it  was  discovered  for  the  first  time  that  the  service  itself  had 
not  been  made  as  the  rules  require. 

The  fact  that  appellant  was  not  notified  of  his  default  in  omitting 
proof  of  service,  until  too  late  to  make  the  service  under  the  rules,  can 
not  affect  his  case  or  the  rights  of  appellees.  They  were  entitled  to 
proper  notice  within  seventy  days  after  Bundy  was  notified  of  your  office 
decision,  and  he  was  charged  with  knowledge  of  the  rule.  In  this  he 
failed  and  his  case  was  thereafter  subject  to  dismissal. 

I  find  no  reason  for  disturbing  said  decision,  and  the  motion  is  accord- 
ingly denied. 


final.  proof— equitabiie  abjudication. 
Elias  Bosenthal. 

In  the  ahsence  of  evidence  showing  that  the  case  is  within  the  confirmatory  proris- 
ions  of  the  act  of  March  2,  1889,  a  defect  in  final  proof,  caused  hy  failure  to  sub- 
mit the  same  on  the  day  fixed  therefor,  must  he  cured  through  equitable  action. 

First  Assista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  May  23,  1890. 

Elias  Eosenthal  advertised  his  intention  to  submit  pre-emption  proof 
before  the  local  officers  on  April  27, 1883,  for  NE.  J  Sec.  25,  T.  101  K, 
B.  63  W.,  Mitchell,  Dakota, 

The  proof  was  taken  the  following  day  and  showed  that  claimant 
made  settlement  and  established  residence  on  July  29,  1882,  built  a 
house  ten  by  twelve  feet,  and  broke  six  acres,  and  that  his  residence 
had  been  continuous.  The  improvements  were  valued  at  $65.  Final 
certificate  thereux)on  issued. 

By  letter  of  April  2, 1888,  your  office  rejected  the  proof  on  account  of 
the  small  amount  and  value  of  improvements  and  because  proof  had  not 
been  made  on  the  day  advertised.  Notice  of  this  action  was  mailed  to 
claimant's  address  on  May  21st  following,  but  was  returned  unclaimed. 
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By  letter  of  January  28, 1889,  yoar  office  accordingly  held  the  entry 
for  cancellation. 

From  this  action  Glandius  Horst  appeals  and  alleges  on  oath  that  on 
Jane  11, 1884,  he  purchased  the  tract  from  Herman  Bosenthal,  a  brother 
of  claimant,  that  he  has  resided  on  the  claim  since  April  1, 1885,  and 
now  occupies  it  as  a  farm  and  home,  and  that  at  the  time  notice  was 
sent  to  Bosenthal  the  latter  was  residing  at  8pencer,  Dakota,  over  fifty 
miles  from  the  land.  Leopold  Jacobs,  a  witness  on  final  proof,  says  in 
an  affidavit  that  he  has  known  tbe  pre-emptor  from  boyhood;  that  on 
July  29, 1882,  Bosenthal  made  settlementlby  digging  a  well,  and  on  or 
about  August  1, 1882,  he  built  a  bouse  of  ship-lap  lumber  with  shingled 
roof,  walls  battened  on  the  outside,  ceiled  floor,  one  door,  and  two  win- 
dows; that  the  house  was  habitable  and  comfortable  during^all  seasons 
of  tbe  year,  and  well  furnished ;  that  he  maintained  rQ^idence  therein 
until  sometime  in  the  fall  of  1883,  that  he  raised  no  crop  during  the  first 
year  as  his  settlement  was  too  late,  but  that  in  1883,  he  broke  twenty- 
four  acres  more  making  thirty  acres  <^all  of  which  he  cropped  to  corn 
that  year,"  and  that  in  the  summer  of  1888,  he  moved  to  New  York. 
This  affidavit  is  corroborated. 

These  allegations  seem  fully  to  meet  any  objections  to  the  merits  of 
the  case. 

As  no  protest  appears  in  the  record  on  the  ground  that  the  proof  was 
not  taken  as  advertised,  it  will  be  presumed  that  none  was  filed.  Oar- 
oline  Bruner  (9  L.  D.,  339). 

Tbe  cause  of  the  delay  in  this  case  does  not  appear.  If  it  had  been 
made  to  appear  that  the  pre-emptor  was  prevented  by  ^^  accident  or  un- 
avoidable delays"  from  making  proof  as  advertised,  the  entry  might  be 
passed  to  patent  by  virtue  of  the  provision  of  the  act  of  March  2, 1889 
(25  Stat4».,  854).  In  the  absence  of  such  proof  however,  although  tbe 
delay  was  but  of  one  day,  the  defect  must  be  cured  by  reference  to  the 
board  of  equitable  adjudication,  under  section  nine  of  final  proof  rules, 
dated  July  17, 1889  (9  L.  D.,  123),  which  provides,— 

Where  final  proof  has  been  accepted  by  the  local  office  prior  to  the  promulgation  of 
said  circular  of  February  19,  1887,  if  in  all  other  respects  satisfactory,  except  that  it 
was  not  taken  as  advertised,  the  case  may  be  submitted  to  the  board  of  equitable 
adjudication  for  its  consideration. 

It  is  so  ordered. 

The  decision  is  accordingly  modified* 
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DESERT  LAND  ENTRY— FINAL  PROOF— EQUTTABLB  AIXJXJDICATIOX, 

Edwin  J.  Eaton. 

The  testimony  on  final  proof  should  show  that  the  witnesses  have  personal  knowledge 

that  each  snb-di  vision  of  the  land  is  irrigated. 
The  claimant's  affidavit  and  the  testimony  of  the  final  proof  witnesses  most  be  taken 

at  the  same  time  and  place. 
A  desert  land  entry  may  be  eqnitably  confirmed  when  the  failure  to  effect  reclamation 

within  the  statutory  period  is  doe  to  obstacles  that  could  not  be  overcome. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  23, 1890. 

With  your  letter  of  April  5, 1889,  you  trausmit  the  appeal  of  Edwin 
J.  Eaton  from  your  office  decision  of  November  28,  1888,  wherein  you 
hold  for  caucellation  appellant's  desert  laud  entry  No.  2344,  made  Feb- 
ruary 11,  1885,  for  Sec.  21,  T.  48  N.,  R.  92  W.,  Buffalo,  Wyoming,  con- 
sisting  of  six  hundred  and  forty  acres. 

On  Juue  6,  1888,  claimant  made  an  affidavit,  in  response  to  a  notice 
to  show  cause  why  his  entry  should  not  be  canceled  for  failure  to  make 
proof  within  the  time  required  by  law.  He  stated  in  said  affidavit,  that 
unavoidable  delays  had  been  suffered  in  constructing  a  ditch,  but  that 
the  same  would  be  completed  and  water  running  through  the  same  dur- 
ing July,  1888,  and  that  the  lands  embraced  in  said  entry  would  be 
thoroughly  irrigated  in  August,  of  that  year;  that  the  sum  of  418,000 
had  been  expended  in  the  construction  of  said  ditch,  of*which  sum  he 
had  paid  the  sum  of  $608. 

This  showing  having  been  made,  your  office,  by  its  letter  of  July  20, 
1888,  allowed  him  sixty  days  to  make  final  proof,  and  also  advised  him 
that  the  law  did  not  authorize  an  extension  of  time  for  the  reclamation 
of  land. 

On  October  17, 1888,  he  made  a  second  affidavit,  asking  a  further 
extension  of  time  to  reclaim  the  land  and  make  final  proof.  In  this 
affidavit  he  testifies,  that  about  the  time  of  making  said  entry  twenty- 
seven  other  desert  land  entries  of  contiguous  lands  were  made  by  resi- 
dents of  the  city  of  Colorado  Springs,  Colorado ;  that  the  said  entry- 
men,  including  claimant,  formed  a  corporation  under  the  corporate 
name  of  the  Big  Horn  Ditch  Company,  for  the  sole  object  of  construct- 
ing and  maintaining  a  ditch  for  the  irrigation  of  the  lands  embraced 
in  said  entries — the  capital  stock  of  said  company  being  $17,020, 
divided  into  seventeen  hundred  and  two  shares  of  ten  dollars  each ; 
that  the  whole  of  said  capital  stock  was  subscribed  for  and  is  now  held 
by  said  entrymen— each  entryman  subscribing  for  and  now  owning  one 
share  of  said  stock  for  each  and  every  ten  acres  of  land  embraced  in  his 
entry ;  that  in  June,  1885,  said  company  commenced  the  work  of  oon- 
structing  a  ditch  from  the  Big  Horn  river  for  the  irrigation  of  said  lands, 
and  diligently  continued  such  work  until  the  latter  part  of  July,  1888, 
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when  the  same  was  fully  completed }  that  said  company  were  delayed 
in  the  construction  of  the  ditch  by  the  fact  that  along  its  course  were 
several  depressions  in  the  surface  of  the  ground,  which  rendered  it 
necessary  to  construct  several  long  and  high  flumes,  and  owing  to  the 
isolated  locality  in  which  the  work  was  being  done,  and  to  the  scarcity 
of  saw  mills  in  that  region,  it  was  almost  impossible  for  the" company 
to  get  the  lumber  for  the  construction  of  the  flumes ;  that  the  com- 
pany, after  great  difficulty,  succeeded  in  procuring  the  necessary  lum- 
ber in  the  fall  of  the  year  1887,  and  as  soon  as  possible  thereafter  the 
flumes  were  erected.  The  ditch  was  fully  completed  during  the  month 
of  July,  1888,  and  water  turned  into  it  from  said  Big  Horn  river,  for 
the  purpose  of  irrigating  said  lands,  through  said  ditch ;  but  within  a 
very  few  days  thereafter  the  water  in  said  river  fell  to  such  a  low  stage 
that  it  conld  not  be  gotten  into  the  ditch ;  that  buch  stage  of  water 
was  occasioned  by  long  continued  drought,  and  by  the  very  small 
quantity  of  snow  which  fell  during  the  winter  of  1887-8  in  the  mount- 
ains in  which  said  river  heads;  that  the  water  in  the  river  was  lower 
in  Jnly,  1888  (and  has  so  remained  ever  since),  than  it  had  been  dur- 
ing auy  other  season  for  a  great  many  years ;  that,  while  the  lands 
lying  under  said  ditch  and  embraced  in  the  aforesaid  desert  land  en- 
tries were  irrigated  to  some  extent  in  July,  1888,  none  were  irrigated 
in  such  manner  or  to  such  extent  that  the  company  could  have  fully 
and  properly  stated  that  they  had  reclaimed  their  respective  entries  in 
the  manner  required  by  law  or  by  the  regulations  of  the  General  Land 
Ofiice,  and  for  this  reason  he  did  not  attempt  to  make  final  proof  upon 
said  land ;  that  said  ditch  is  about  twenty  miles  long,  at  its  head  it  is 
twenty  feet  wide  on  the  bottom  and  gradually  lessens  in  width  until  it 
is  about  five  feet  wide  on  the  bottom  at  its  lower  end ;  it  is  seven  feet 
deep  at  its  head  and  its  grade  is  about  four  or  five  feet  per  mile,  and 
will  carry  abundant  supply  of  water  for  the  complete  and  thorough 
irrigation  of  all  the  lands  lying  under  it,  being  claimed  by  the  stock- 
holders of  said  ditch  company ;  that  he  is  the  owner  of  sixty-four  shares 
of  the  capital  stock  of  said  company,  fully  paid  up,  which  entitles  him 
to  the  use  of  xf^?  of  all  the  water  carried  in  said  ditch;  that  he  has  no 
interest  in  any  of  the  land  entered  by  other  entry  men  ;  that  he  has  paid 
out  towards  the  reclamation  of  said  lands  embraced  in  his  said  entry 
the  sum  of  $640;  that  it  will  be  impossible  for  reasons  above  stated  to 
irrigate  the  said  lands  before  the  spring  of  1889,  and  asks  that  for  rea- 
sons above  given  that  his  said  entry  be  not  canceled,  but  that  he  may 
be  permitted  to  make  final  proof  during  the  summer  of  the  year  1889. 

On  the  above  showing  and  by  your  said  office  letter,  you  held  said 
entry  for  cancellation. 

By  your  office  letter  of  August  28,  1889,  you  enclose  claimant's  proof 
on  his  said  desert  land  entry. 

There  is  no  adverse  claimant.    It  is  shown  that  failure  to  reclaim 
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this  land  within  the  three  years  allowed  by  law  was  the  resalt  of  ob- 
stacles which  could  not  be  controlled. 

It  is  shown  that  the  entryman  was  qualified,  the  land  properly  sub- 
ject to  entry  under  the  statute,  and  the  final  proof  submitted  showB 
that  the  legal  requirements  as  to  reclamation  have  been  complied  with, 
except  that  it  is  not  shown — 

1.  That  the  proof  witnesses  have  personal  knowledge  that  the  water 
is  conveyed  from  the  ditch  over  all  the  legal  subdivisions  of  the  land. 
Oharles  H.  Schick  (5  L.  D.,  151). 

2.  That  the  claimant's  aflBdavit  was  taken  at  the  time  and  place  of  his 
proof  witnesses.    (Rule  7,  circular,  June  27, 1887,  5  L.  D.,  708). 

In  this  case  there  must  be  a  new  advertisement  and  new  proof  to 
show  a  full  compliance  with  the  law ;  and  should  there  be  no  adverse 
claim,  and  the  proof  is  satisfactory,  it  may  be  submitted  to  the  board 
of  equitable  adjudication  for  relief  from  the  limitation  of  the  law  as  to 
time  of  proving.  Rule  30,  circular  April  28, 1888  (6  L.  D.,  799)  j  also 
George  F.  Stearns  (8  L.  D.,  573);  Alexander  Douglas  (6.L.  D.,  548). 
Oeo.  W.  Mapes  (9  L.  D.,  631).  I  therefore  direct  that  you  allow  ninety 
days  in  which  to  submit  new  proof. 

Tour  said  decision  is  accordingly  modified. 


PRACriCE-BEVrEW-OBDBB  FOB  BTBABING. 

Reeves  v.  Emblen  (on  Review). 

A  motion  for  the  review  of  a  declsiou  tbat  approves  the  action  of  the  Commissioner 
in  ordering  a  hearing  will  not  be  sustained  except  on  the  presentation  of  the 
most  cogent  and  conclnsive  reasons. 

Secretary  I\foble  to  the  Commisaiofier  of  the  Oeneral  Land  Office^  May  23, 

1890. 

In  the  case  of  David  W  Reeves  v.  Oeorge  F.  Emblen  the  attorney 
for  Emblen  has  filed  a  motion  for  review  of  departmental  decision  of 
November  27, 1889  (9  L.  D.,  684)  refusing  to  interfere  with  your  order 
'directing  a  hearing  on  Reeves'  contest  against  Emblen's  commuted 
homestead  entry  for  the  NW.J  of  Sec.  23,  T.  2  N.,  R.  48  W.,  Denver, 
Colorado  land  district. 

As  a  basis  for  this  motion  it  is  alleged : — 

First:  The  question  in  issue  was  over-looked. 

Second :  That,  as  is  admitted  in  your  said  decision,  at  the  time  yon 
considered  the  record,  you  had  not  before  you  Reeves'  sworn  applica- 
tion to  contest  this  entry  and  you  could  not  have  had  an  accurate  knowl- 
edge of  its  contents.    (Nor  had  you  any  copy  of  said  contest  affidavit). 

It  is  unnecessary  to  recite  the  history  of  this  case  as  it  is  fully  set  oot 
in  the  former  decisions.    (8  L.  D.,  444,  and  9  L.  D.,  584). 
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It  18  urged  that  the  questioD  in  issue  was  over-looked  in  the  decision 
of  November  27th,  because  the  conclusion  there  reached  is  entirely  incon- 
sistent with  the  opinion  expressed  in  the  former  decision.  In  the  first 
decision  it  was  said  in  substance  that  while  as  a  rule  an  entryman  should 
not  be  called  uj»on  to  defend  a  second  time  against  the  same  charges, 
yet  the  ordering  of  a  hearing  in  any  case  is  a  matter  resting  largely  in 
the  discretion  of  the  Commissioner,  and  his  action  therein  will  not  be 
disturbed  unless  there  is  a  clear  and  satisfactory  showing  of  an  abuse 
of  such  discretion.  The  conclusion  reached  in  the  decision  complained 
of  here  is  not  inconsistent  with  the  rule  thus  announced  in  the  former 
decision.  A  careful  comparison  of  the  two  decisions  in  this  case  shows 
that  the  question  as  to  the  charges  in  these  two  contests  being  the  same, 
which  is  evidently  what  the  attorneys  refer  to  by  the  expression  "the 
point  in  issue,"  was  not  over-looked^  but  was  carefully  considered  in 
connection  however  with  the  other  proposition  as  to  the  discretion  of 
Commissioner  in  the  matter  of  ordering  hearings. 

While  it  is  true  as  stilted  in  the  second  allegation  in  support  of  this 
motion,  Reeves'  sworn  application  to  contest  this  entry  was  not  among 
the  papers,  yet  the  contents  of  that  paper  were  substantially  set  forth 
in  the  decision  of  April  27,  1889.  (8  L.  D.,  444).  The  allegations  con- 
tained in  Eeeves'  contest  afSdavit  were  also  before  this  Department  at 
the  date  of  the  decision  complained  of,  and  are  correctly  stated  therein 
in  the  quotation  from  the  decision  of  your  office.  The  absence  of  these 
papers  could  not  under  these  circumstances  work  any  injury  to  this 
party,  and  his  motion  for  review  cannot  be  sustained  on  that  ground. 

A  careful  consideration  of  this  case  in  the  light  of  the  allegations 
contained  in  the  motion  for  review,  and  the  argument  in  support  thereof, 
discloses  no  good  reason  for  setting  aside  the  decision  complained  of. 
It  was  said  in  the  case  of  George  H.  Smith  et  aZ.,  on  review  (10  L.  D., 
184)— 

It  wonld  require  the  presentation  of  most  cogent  and  oonclnsiTe  reasons  to  justify 
this  Department  in  granting  a  motion  for  review  of  a  decision  that  did  not  Anally 
pass  upon  the  rights  of  the  parties,  but  simply  ordered  a  hearing  in  order  that  the 
facts  might  be  more  fully  and  clearly  presented. 

This  rule  seems  equally  applicable  to  a  case  like  the  one  under  con- 
sideration, where  the  action  of  your  office  ordering  a  hearing  has  been 
approved. 

For  the  reasons  herein  stated  the  motion  for  review  must  be,  and  is 
hereby  denied. 
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OSAGE  LANDS— ABANDONED  MILITARY  UE8BBVATION. 

HiBAM  Wing. 

The  Department  is  authorized  to  withhold  from  Osage  filing  lands  within  an  aban- 
doned military  reservation  npon  which  are  sitnated  government  buildings,  pend- 
ing the  disposition  of  said  buildings  nnder  the  act  of  July  5,  1884. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  23, 1890. 

I  have  considered  the  appeal  of  Hiram  Wing  from  your  office  decision 
of  October  18,  1888,  rejecting  his  Osage  declaratory  statement  for  lots 
3,  5,  6  and  7,  Sec.  3,  T.  27  S.,  E.  24  W.,  Garden  City,  Kansas. 

The  tracts  are  part  of  the  Osage  Indian  trast  lands  under  the  treaty 
of  September  29,  1865  (14  Stats.,  t>87),  and  were  formerly  included 
within  the  Fort  Dodge  military  reservation  established  by  executive 
order  of  June  22, 1868. 

It  appears  that  said  reservation  was  made  up  partly  of  Osage  Indian 
lands  and  partly  of  public  lands,  and  that  by  executive  order  of  Janu- 
ary 12,  1885,  said  reservation  was  placed  under  the  control  of  the  Sec- 
retary of  the  Interior  for  disposition  under  the  act  of  July  5,  1884  (23 
Stats.,  103). 

It  was  ascertained  that  only  about  twelve  hundred  acres  of  said  res- 
ervation extended  over  the  public  lands,  all  the  remainder  being  Osage 
trust  hinds  under  said  treaty.  Your  office  held  that  only  said  twelve 
hundred  acres  could  be  disposed  of  under  said  act  of  1884,  and  by  letter 
of  July  9,  1886,  directed  the  local  officers  to  allow  entries  of  said  Osage 
Indian  trust  lands  as  provided  by  act  of  May  28,  1880  (21  Stats.,  143), 
"with  the  exception,  however,  of  tracts  upon  which  buildings  erected 
by  the  government  for  military  purposes  are  located,"  which  tracts  were 
declared  to  be  still  reserved  from  disposal  until  such  buildings  should 
be  appraised  and  sold. 

Wing  offered  his  declaratory  statement  on  June  12,  1888,  and  the 
local  officers  rejected  the  same  for  the  reason  that  the  government 
buildings  stood  upon  said  tracts.  Your  office  by  the  decision  com- 
plained of  affirmed  the  action  of  the  local  officers.    • 

Appellant  urges  that  your  office  had  no  power  to  reserve  these  tracts 
from  the  operation  of  the  land  law. 

Without  entering  into  a  discussion  of  the  general  control  of  this  De- 
partment over  the  public  lands,  a  sufficient  answer  is  found  in  said  act 
of  Jul3^5, 1884.  Section  three  thereof  directs  the  Secretary  of  the  In- 
terior to  cause  such  buildings  to  be  appraised  and  sold  to  the  highest 
bidder,  for  cash.  This  authority  necessarily^  carries  the  duty  to  pro- 
tect and  preserve  such  buildings  pending  the  sale  and  as  a  consequence 
the  right  to  the  control  of  the  public  lands  upon  which  they  are  situ- 
ated. Such  protection  and  preservation  could  not  be  maintained  if  the 
lands  were  disposed  of. 

The  authority  of  the  Department  in  the  premises  is  ample.  The  de- 
cision appealed  from  is  accordingly  affirmed. 
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BES  JUDICATA-COMMI88IONEB  OF  THE  GENERAL  LAND  OFFICE. 

Joseph  Eyans. 

With  certain  exceptions,  the  Commissioner  of  the  General  Land  Office  has  no  au- 
thority to  review  or  modify  a  final  decision  of  his  predecessor. 

IHrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  OjSJice,  May  ^4,  1890. 

I  have  considered  the  case  of  Joseph  Evans  on  his  appeal  from  year 
office  decision  of  February  21, 1889,  in  which  yon  revoke  and  reverse 
yoar  office  decision  of  Jnne  5, 1883,  in  so  far  as  the  same  restores  his 
pre-emption  right,  and  refuse  to  revoke  or  modify  said  decision  as  to 
the  cancellation  of  his  pre-emption  cash  entry  for  the  I9E.  \  of  NE.  |, 
Sec  26,  T.  5  S.,  B.  1  W.,  Bozeman,  Montana,  land  district. 

The  record  shows  that  your  office,  on  February  6, 1883,  directed  the 
local  officers  to  require  of  the  claimant  a  corroborated  affidavit,  setting 
forth  the  facts  relative  to  the  ownership  of  a  certain  tract  of  land  which 
his  final  proof  showed  was  bought  by  the  claimant  from  his  brother,  and 
which  he  left  to  settle  upon  the  land  in  question.  Said  affidavit  was 
duly  transmitted,  and  your  office  on  April  18, 1883,  decided  that  the 
claimant  was  disqualified  from  making  said  entry,  and  accordingly  held 
the  same  for  cancellation,  subject  to  the  usual  right  of  appeal.  From 
this  decision  no  appeal  was  taken  by  the  claimant,  but,  subsequently, 
upon  his  application  to  have  his  pre-emptive  right  restored  and  the 
purchase  money  refunded,  your  office,  on  June  5, 1883,  canceled  said 
entry  and  allowed  claimant,  ^^  upon  proper  application  at  the  local  of- 
fice, to  make  another  filing,"  and  held  the  question  of  the  return  of  the 
purchase  money  for  further  consideration.  No  appeal  was  taken  by 
claimant  from  said  decision  of  your  office  canceling  his  said  entry. 

On  January  2,  1889,  claimant  filed  in  the  local  office  his  petition,  ac- 
companied by  affidavits,  praying  that  said  decision  of  your  office  can- 
celing his  said  entry  be  reconsidered,  and  that  the  entry  be  passed  to 
patent  The  allegations  in  said  petition  are  that  claimant  did  not  move 
from  land  of  his  own  to  settle  upon  his  pre-emption  claim,  and  that  he 
meant  to  have  said  in  his  final  and  supplemental  proof  that ''  he  '  ex- 
pected '  to  buy  said  land,  instead  of  saying  that  <  he  had  bought  it.' " 

Your  office  on  February  21,  1889,  after  reciting  the  facts  as  aforesaid, 
states  that,  '^  In  view  of  the  fact  that  no  claim  to  said  land  appears  to 
have  been  asserted  since  the  cancellation  of  said  entry,  I  have  con- 
cluded to  review  the  former  action  taken  in  the  case,  without  passing 
upon  claimant's  right  to  have  the  matter  re-opened  at  this  lat«  day," 
and  your  office  held  that  under  the  decision  of  the  Department  in  the 
case  of  Frank  H.  Sellmeyer  (6  L.  D.,  792),  and  also  in  the  case  of  Ole 
K.  Bergan  (7  L.  D.,  472),  the  inhibition  of  the  statute  applied  to  those 
persons  removing  from  land  held  under  an  equitable  title,  or  under  a 
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contract  to  purchase,  although  payment  has  not  been  made  by  the  pnr- 
chasers  at  the  time  of  their  removal  to  settle  upon  pre-emption  claims. 
Yonr  office  accordingly  decided  ^^  that  the  cancellation  of  said  entry 
was  proper,"  bat  revoked  <<  that  part  of  office  decision  of  June  5, 1883, 
that  allowed  claimant  to  make  a  second  filing,"  on  the  ground  that  he 
had  exhausted  his  pre-emption  right,  citing  the  case  of  Clayton  M. 
Beed  (5  L.  D.,  413).  The  claimant  appeals  from  the  decision  of  year 
office  revoking  so  much  of  the  former  decision  of  your  office  which 
allowed  him  to  make  another  filing,  for  the  reason  that  he  acted  in  good 
faith,  and  that  it  would  be  unjust  and  inequitable  in  the  absence  of  any 
evidence  of  bad  faith  to  disturb  said  decision  of  your  office  which  re- 
stored to  him  his  pre-emption  right. 

It  is  quite  evident  that  your  office  had  no  jurisdiction  upon  the  record 
as  presented  to  change  the  decision  of  your  office,  made  in  1883,  which 
had  become  final,  and  the  petition  of  the  claimant  should  have  been 
refused  for  that  reason.  There  was  no  allegation  of  any  newly  disco?- 
ered  evidence,  and  the  decision  of  your  office  revoking  that  part  of  said 
decision  allowing  claimant  to  file  another  declaratory  statement  shows 
that  it  was  made  ^^  without  passing  upon  claimant's  right  to  have  the 
matter  re-opened  at  this  late  day.'' 

That  one  Commissioner  of  the  General  Land  Office  has  no  jurisdiction 
to  review  or  modify  a  decision  of  his  predecessor — except  in  certain 
cases  which  are  well  defined  and  which  do  not  include  the  case  at  bar^ 
is  well  settled.  United  States  v.  Stone  (2  Wall.,  535) ;  Heirs  of  Joseph 
Mainville  (3  L.  D.,  177) ;  Bben  Owen  et  al.  (9  C.  L.  O.,  Ill) ;  Pike's  Peak 
Lode  (10  L.  D.,  200) ;  Bnles  of  Practice  Nos.  76  and  77,  86  and  100  (4 
L.  D.,  46-48). 

The  decision  of  your  office  modifying  said  decision  of  Jane  5, 1883, 
must  be  and  it  is  hereby  vacated,  and  said  petition  of  the  claimant  is 
hereby  dismissed. 


TOWNSITES  IN  OKIiAHOACA-COBCniiAB. 

Secretary  Noble  to  Registers  and  Receivers  of  the  United  States  Land  Offica 

in  the  Territory  of  OkkAoma^  May  24, 1890. 

I  transmit  herewith  copies  of  an  act  ^^  to  provide  for  townsite  entries 
of  lands  in  what  is  known  as  '  Oklahoma'  and  for  other  purposes,"  ap- 
proved May  14,  1890. 

This  act  provides : 

That  80  mnch  of  the  pnblio  lands  sitnate  in  the  Territory  of  Oklahoma,  now  open 
to  settlement,  as  may  be  necessary  to  embrace  all  the  legal  sabdivisions  oovered  hy 
actnal  occnpanoy  for  purposes  of  trade  and  basiness,  not  exceeding  twelve  handrod 
and  eighty  acres  in  each  case,  may  be  entered  as  townsiteS|  for  the  several  nse  snd 
benefit  of  the  occupants  thereof,  by  three  trustees  to  be  appointed  by  the  Secretary 
of  the  Interior  for  that  purpose,  such  entry  to  be  made  under  the  provisions  of  section 
twenty- three  hundred  and  eighty-seven  of  the  Revised  Statutes  as  near  as  may  be. 
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Upon  comparison  of  this  act  with  the  22nd  section  of  the  act  <^To 
pro^ide  a  temporary  government  for  the  Territory  of  Oklahoma,  to  en- 
large the  jurisdiction  of  the  United  States  coart  in  the  Indian  Territory, 
and  for  other  purposes,"  approved  May  2, 1890,  a  copy  whereof  is  also 
lierewith  transmitted,  I  have  determined  that  the  act  of  May  14,  ap- 
plies as  well  to  the  Public  Land  Strip  as  to  that  portion  of  the  Terri- 
tory opened  to  settlement  by  pn>clamation  of  the  President  on  the  22nd 
day  of  April,  1889,  and  you  will  so  construe  the  same. 

By  force  of  the  act  of  May  14,  the  entries  for  townsites  in  the  Terri- 
tory aforesaid  must  be  made  by  the  trustees  to  be  appointed  by  the 
Secretary  of  the  Interior,  instead  of  by  any  judge  of  a  county  court  or 
the  corporate  authorities  of  any  town. 

Preliminary  to  a  more  extended  series  of  instructions,  which  will  be 
promulgated  in  time  to  regulate  the  action  of  the  trustees  when  their 
employment  begins,  I  have  now  to  instruct  and  direct,  that  parties  in> 
terested  in  any  town-site  shall  prepare,  and  you  shall  receive  and  pre- 
serve without  filing  until  the  trustees  appointed  shall  be  prepared  to 
act,  the  requests  for  the  entry  of  the  lands  included  in  any  particular 
town-site,  with  proof  as  prescribed  in  town-site  circular  of  July  9, 1886 
(5  L.  D.,  265),  subdivision  III,  so  far  as  applicable  under  section  twenty- 
three  hundred  and  eighty-seven  of  the  Bevised  Statutes,  above  men- 
tioned, with  a  duly  authenticated  plat  of  survey  of  the  land  into  streets, 
alleys,  squares,  blocks,  and  lots,  if  any,  already  made  by  the  inhabitants 
thereof,  and  if  not,  that  fact  to  be  stated. 

If  proof  and  plat  of  survey  have  already  been  made  and  forwarded, 
the  application  now  called  for  may  refer  to  the  fact,  and  date  of  trans- 
mission, without  renewing  the  papers  so  previously  forwarded.  Upon 
the  receipt  of  the  application  and  the  other  papers  that  may  be  sub- 
mitted, you  will  forward  them  to  this  office,  for  further  action,  with  your 
opinion  thereon. 

By  the  first  section  of  the  act  of  May  14,  you  will  perceive  that  the 
trustees  when  appointed  may  approve  the  survey  already  made  by  the 
inhabitants  and  thus  save  much  time,  or  under  the  instructions  of  the 
Secretary  of  the  Interior  the  trustees  may  make  the  survey  of  the  land 
into  streets,  alleys,  squares,  blocks,  and  lots  when  necessary. 

The  purpose  of  these  instructions  is  to  save  time,  and  enable  the  ap- 
pointment of  the  trustees  to  take  efFect  at  as  early  a  day  as  possible 
and  the  business  then  to  proceed  without  interruption.  Before  the  time 
when  the  trustees  shall  enter  upon  the  discharge  of  their  duties,  the 
preliminary  work  above  described  having  been  perfected,  further  rules 
and  regulations  will  be  promulgated,  under  the  act,  whereby  their  du. 
ties  and  yours  in  regard  to  all  the  matters  to  be  affected  by  the  town- 
site  act  may  be  carried  into  effect. 

You  will  give  publication  to  this  letter  in  complete  form  in  at  least 
one  newspaper  in  your  land  district  and  send  notice  to  the  proper  par- 
ties in  each  town-site  within  your  district.    The  publication  for  that 
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part  of  tlio  Territory  contained  in  the  Public  Land  Strip  will  be  made 
in  like  manner  upon  the  establishment  of  the  land  offices  therein. 

This  business  must  be  made  special  and  receive  immediate  and  con- 
tinuous attention. 


INDIAN   LANDSi-CONVEYANCE— SECRETABY'S  AJ?PBOVAL. 

Maby  Fish. 

In  the  absence  of  the  Secretary's  appro val,  a  deed  executed  by  a  Shawnee  Indiu 
holding  ander  a  patent  issued  in  pursuance  of  the  act  of  March  3,  1859,  conTeyg 
no  legal  right,  title,  or  interest,  and  if  the  grantor  in  such  case  dies,  lesvisf 
heirs,  the  subsequent  approval  of  the  deed  must  be  denied,  aa  sach  action  would 
not  operate  to  divest  the  title  of  the  heirs. 

JSecretary  Noble  to  the  Oommissioner  of  Indian  Affairs^  May  26, 1890. 

I  acknowledge  the  receipt  of  your  communication  of  18th  instant, 
submitting  for  approval  a  certified  copy  of  a  deed  dated  Febrnaiy  21, 
18G5,  from  Mary  Fish,  widow  of  Charles  Fish,  a  Shawnee  reservee,  con- 
veying to  Sarah  Cohen  the  NB.  J  of  the  NE.  J  of  Sec  9,  and  the  W. } 
of  the  NW.  i  and  the  NB.  J  of  the  NW.  \  of  Sec.  10,  T.  13,  B.  21 E.,  in 
Kansas,  containing  one  hundred  and  sixty  acres,  consideration  1640. 

I  return  herewith  said  certified  copy  of  deed  without  my  approval,  in 
accordance  with  the  opinion  of  the  Hon.  George  H.  Shields,  Assistant 
Attorney-General  for  the  Department  of  the  Interior,  to  whom  the 
question  as  to  the  approval  of  said  certified  copy  of  deed  was  referred. 

Said  opinion  is  herewith  transmitted  to  you. 


OPINION, 

Assistant  Attomey-G^eneral  Shields  to  the  Secretary  of  the  Interior^  May 

24,  1890. 

I  have  the  honor  to  acknowledge  the  receipt  of  a  communication 
from  the  Commissioner  of  Indian  Affairs,  submitting  for  approval  a 
certified  copy  of  a  deed  from  Mary  Fish,  widow  of  Charles  Fisb,  a 
Shawnee  reservee,  conveying  to  Sarah  Cohen  a  certain  tract  of  land 
therein  described,  which  you  have  referred  to  me  for  an  opinion  as  to 
whether  the  rules  requiring  the  acknowledgment  of  such  deeds  to  be 
made  before  an  Indian  agent  may  be  waived  in  this  case,  and  whether 
the  certified  copy  of  the  deed  referred  to  may  be  approved  by  the  Sec- 
retary as  a  sufficient  conveyance  of  the  right,  title  and  interest  of  the 
said  Mary  Fish  in  the  land  therein  described. 
The  facts  in  this  case  are  substantially  as  follows  : 
On  the  28th  of  December,  1859,  the  government  patented  to  Charles 
Fish,  a  Shawnee  reservee,  a  quantity  of  land  in  the  State  of  Kansas, 
aggregating  1,110.58  acres. 
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On  February  20, 1865,  the  said  Charles  Fish  conveyed  to  Mary  Fish, 
bis  wife,  in  consideration  of  Jove  and  affection,  the  W.  ^  of  the  NW.  ^ 
and  the  NE.  J  of  the  NW.  i  of  Sec.  10,  the  KE.  i  of  the  NE.  i  of  of  Sec. 
9,  and  the  SW.  ^  of  the  SE^  of  Sec.  4,  T.  13,  B.  21,  containing  in  all 
two  hundred  acres,  being  part  of  the  1,110.58  acres  above  referred  to. 
This  deed  was  approved  by  the  Secretary  Jaly  13, 1869.  On  the  2l8t 
Pebmary,  1865,  Mary  Fish,  in  consideration  of  $640,  paid  to  her,  con- 
veyed to  Sarah  Oohen  all  of  the  land  last  described,  except  the  SW.  4 
of  the  SE.  J  of  Sec  4.  This  deed  was  not  submitted  for  the  approval 
of  the  Secretary,  for  the  reason,  as  appears  from  the  letter  of  the  Gom- 
inissioner,  that  it  was  snpposed  that  where  a  conveyance  of  Shawnee 
land  had  been  once  approved  by  the  Secretary,  his  approval  was  not 
required  in  any  sabsequent  conveyance.  The  Department  has,  how- 
ever, held  that  antil  the  Indian  title  is  extinguished,  every  conveyance 
by  Indians  must  be  approved. 

It  will  be  further  noted,  as  appears  from  the  Commissioner's  letter, 
that  the  deed  from  Mary  Fish  to  Sarah  Cohen  was  made  February  21, 
1865,  the  day  after  the  land  had  been  conveyed  to  her  by  Charles  Fish, 
and  both  said  deed  and  that  from  Cohen  to  Lothholz  were  made  before 
the  original  deed  from  Charles  to  Mary  Fish  had  been  approved  by  the 
Secretary. 

On  April  11, 1868,  Charles  Lothholz  purchased  said  land  from  Sarah 
Cohen,  and  has  been  in  possession  of  the  tract  for  over  twenty-one 
years.  Being  informed  that  the  approval  of  the  Secretary  was  essen- 
tial to  the  validity  of  the  deed  from  Mary  Fish  to  Sarah  Cohen,  and  the 
original  deed  being  lost,  Lothholz  concluded  to  purchase  from  the  heirs 
of  Mary  Fish,  rather  than  contest  their  title  in  the  courts.  On  March 
18, 1890,  the  heirs  of  Mary  Fish  executed  a  deed  for  two  hundred  acres 
of  land  to  Lothholz  (doubtless  intended  to  be  the  same  land  conveyed 
to  Mary  Fish,  but  different  in  description),  the  consideration  being 
$500.  This  agreement  to  purchase  was  made  upon  the  condition  that 
said  deed  would  be  approved  by  the  Secretary.  But  Lothholz  would 
rather  have  the  certified  copy  of  the  deed  from  Mary  Fish  approved,  if 
that  will  perfect  his  title,  in  which  event  he  would  be  able  to  require  a 
return  to  him  of  the  $500  paid  to  the  heirs  of  Mary  Fish. 

In  view  of  the  fact  that  Mary  Fish  received  from  Sarah  Cohen  full 
compensation  for  said  land  in  1865,  being  two  dollars  per  acre  more 
than  Charles  Fish  received  for  the  adjacent  lands,  the  Commissioner  of 
Indian  Affairs  is  of  the  opinion  that  Lothholz  should  not  be  required  to 
pay  further  compensation  to  the  heirs  of  Mary  Fish,  and  he  recom- 
mends that  the  rules  requiring  the  acknowledgment  of  deeds  to  be 
made  before  an  Indian  agent  be  waived  in  this  case,  and  that  the  certi- 
fied copy  of  the  deed  from  Mary  Fish  to  Sarah  Cohen  be  approved  as 
sufficient  conveyance  of  her  right,  title,  and  interest  in  the  land  de- 
scribed. 

By  the  ninth  article  of  the  treaty  of  May  10, 1854  (10  Stat.,  1053), 
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it  was  stipulated  that  ^^  Oougress  may  hereafter  provide  for  the  issuing 
to  such  of  the  Shawnees  as  may  make  separate  selections  patents  for 
the  same,  with  snch  guards  and  restrictions  as  may  seem  advisable  for 
their  protection  thereon,"  and  the  11th  section  of  the  act  of  March  3, 
1859  (11  Stat.,  425),  making  appropriations  for  sundry  civil  expenses 
of  the  government,  authorized  the  Secretary  of  the  Interior  to  cao^ 
patents  to  issue  to  such  Indians,  or  their  heirs,  <'  upon  such  conditions 
and  limitation,  and  under  such  guards  or  restrictions  as  may  be  pre- 
scribed by  said  Secretary."  Under  the  provisions  of  this  act,  this  land 
was  patented  to  Charles  Fish,  with  the  condition  in  the  patent  that 
'^said  tract  shall  never  be  sold  or  conveyed  by  the  grantee  or  his  heirs 
without  the  consent  of  the  Secretary  of  the  Interior  for  the  time  being." 

Rules  and  regulations  were  subsequently  adopted  by  the  Secretary, 
under  which  said  patentees  might  obtain  the  approval  of  the  Secretary 
for  the  sale  of  the  land  patented  to  them  by  the  government.  These 
rules  provide  that  the  deed  shall  be  executed  in  the  presence  of  two 
witnesses  and  acknowledged  before  the  Indian  agent,  and  accompanied 
by  a  certificate  signed  by  two  of  the  chiefs  of  the  tribe  to  which  the 
reservee  belongs  that  the  grantor  is  the  identical  person  to  whom  the 
land  was  granted,  or  in  case  the  original  reservee  be  dead,  that  the 
grantor  or  grantors  are  the  only  heirs  surviving,  that  they  are  of  full 
age  and  competent  to  manage  their  property,  and  that  it  is  advisable 
that  the  land  be  sold.  A  certificate  from  the  agent  is  also  required, 
showing  that  the  contents  of  the  deed  were  known  and  understood  by 
the  grantor ;  that  the  consideration  specified  is  a  fair  price  for  the  land 
and  was  actually  paid  to  the  grantor  in  money,  and  that  the  convey- 
ance is  in  every  respect  free  from  fraud  or  deception.  The  object  of 
the  rules  was  to  protect  the  grantor  and  to  satisfy  the  Secretary  tbat 
the  Indian,  or  his  heirs,  was  receiving  the  full  benefit  of  the  allotment. 
With  such  approval  the  Indian  could  convey  his  right,  title  or  interest 
in  the  land,  but  without  such  approval  he  had  no  power  to  sell  or  con- 
vey, and  a  deed  executed  by  him  without  the  approval  of  the  Secre- 
tary could  convey  no  legal  right,  title  or  interest  to  the  grantee  in  such 
conveyance. 

The  Commissioner  refers  to  the  approval  by  President  Jackson  in 
1835  of  an  Indian  deed,  dated,  September  26, 1832,  and  to  the  approval 
by  President  Grant  in  1871  of  a  deed,  dated  August  3, 1858,  as  pre- 
cedents for  the  action  recommended  herein.  I  have  not  the  focts  in 
those  cases  before  me,  but  I  apprehend  that  the  only  question  involved 
(herein  was,  whether  a  deed  could  be  approved,  so  as  to  relate  back 
and  take  effect  from  the  date  of  the  conveyance  where  there  was  no 
change  of  interest  or  title  since  the  execution  of  the  deed.  Where 
land  has  been  sold  by  an  Indian  reservee,  and  a  deed  executed  for  a  fall 
and  fair  consideration,  and  where  the  purchase  is  in  all  respects  free 
from  fraud  or  deception,  but  where  the  deed  fails  to  convey  the  title 
solely  by  reason  of  not  having  the  approval  of  the  Secretary,  and  the 
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title  is  Still  in  the  grantor,  I  can  see  uo  reason  why  the  Secretaiy  may 
not,  by  the  approval  of  the  deed,  affirm  or  approve  such  conveyance, 
a.nd  thus  confirm  and  perfect  the  title. 

But  a  different  question  is  presented  in  this  case,  and  that  is,  whether 
the  deed  of  Mary  Fish  can  now  be  approved  by  the  Secretary  so  as  to 
g^ve  validity  thereto  and  cause  it  to  operate  as  a  conveyance  of  the 
land,  in  view  of  the  fact  that  since  the  execution  of  said  deed  Mary 
Fish  has  died,  leaving  heirs  surviving  her. 

If  there  is  no  power  in  the  Indian  owner  to  convey  without  the  ap- 
proval of  the  Secretary,  then  the  deed  from  Mary  Fish  to  Sarah  Cohen 
conveyed  no  legal  title,  and  the  title  remaining  in  her  at  the  time  of  her 
death  was  by  operation  of  law  immediately  castupon  her  heirs.  Thesub- 
seqnent  approval  of  the  Secretary  could  not  operate  to  divest  that  title. 
I  have  not  had  the  deed  from  Charles  Fish  to  Mary  Fish  exhibited  to 
me,  nor  do  I  know  whether  it  contains  a  restriction  against  the  power  of 
alienation,  unless  approved  by  the  Secretary  of  the  Interior,  but,  as 
stated  by  the  Commissioner  *^in  thecase  of  the  conveyance  from  Charles 
Fish  to  his  wife  Mary  Fish,  it  was  simply  a  transfer  from  one  Indian  of 
the  tribe  to  another  Indian  of  the  same  tribe,  of  two  hundred  acres  of 
land,  which  the  said  Charles  Fish  recognized  as  clearly  due  to  his  wife, 
Mary,  under  the  treaty  of  1854,''  the  restriction,  therefore,  that  said 
laud  shall  not  be  sold  or  conveyed  by  the  grantee  without  the  consent 
of  the  Secretary  was  operative  whether  in  the  deed  or  not. 

For  the  reasons  above  stated,  I  am  of  the  opinion  that  the  certified 
copy  of  the  deed  from  Mary  Fish  to  Sarah  Cohen  should  not  be  approved 
by  the  Secretary. 


BAII^ROAD  GRANT- ACT  OF  JXTSTE  aS,  1874. 

United  Staies  v.  St.  Paul  and  Sioux  City  R.  R.  Co. 

Lands  within  the  Indemuity  limits  of  a  grant  are  not  of  the  class  contemplated  by  the 
act  of  Juno  22,  1874,  as  bases  for  relinquishment  and  selection. 

A  certification  on  soch  basis  is  erroneous  and  warrants  proceedings  for  the  recovery  of 
title  nnder  the  act  of  March  3, 1887. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  May 

28,  1890. 

By  letter  of  May  24, 1890,  you  transmit  a  list  of  lands,  aggregating 
11,954.90  aeres,  whicb,  in  your  opinion,  were  erroneously  certified  for 
the  benefit  of,  what  is  now  known  as,  the  St.  Paul  and  Sioux  City  Rail- 
road, under  the  grant  made  to  the  then  Territory  of  Minnesota  by  the 
act  of  March  3, 1857  (11  Stat,  195),  and  amendments. 

It  appears  that  the  lands  in  question  are  of  the  even  numbered  sec- 
tions along  the  line  of  said  road,  were  selected  and  certified  under  the 
act  of  June  22, 1874  (18  Stat.,  194),  in  lieu  of  other  lands  relinquished  by 
the  company  because  of  alleged  settlements  thereon,  and  it  is  stated  by 
14639— VOL  10 39 
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yoa  that  the  relinquished  lauds  ^^are  outside  of  the  primary  and  within 
theiudemmty  limits  of  said  grant" 

This  being  so,  the  matter  is  clearly  covered  by  my  decision,  iu  re- 
lation to  other  similarly  situated  lands  certified  to  this  same  company, 
reported  in  10  L.  D.,  50,  52,  where  it  is  held  that  lands  within  the  iu- 
demuity  limits  of  a  railroad  are  not  of  that  class,  which,  were  contem- 
plated by  the  act  of  1874,  supra^  as  bases  for  selection  and  relinqoish- 
ment.  It  is  therelbre  api)arent  that  the  certification  in  the  present 
instance  was  erroneous,  and  that  proceedings  should  be  instituted  to 
restore  the  title  of  said  lands  to  the  United  States,  in  accordance  with 
the  provisions  of  the  adjustment  act  of  March  3,  1887  (24  Stat.,  556), 
the  grant  to  said  company  being  unadjusted. 

Inasmuch  as  the  fact,  that  the  leliuquished, tracts  are  within  the  in- 
demnity limits  of  said  road,  is  authoritatively  shown  by  the  records  of 
your  office,  and  the  law,  applicable  to  such  a  state  of  fact,  was  deter- 
mined by  my  decision  in  10  L.  D.,  swpra^  and  the  company  has  already 
been  heard  in  regard  to  other  similarly  situated  land,*  no  good  reason 
exists  for  incurring  the  delay  consequent  upon  laying  a  rale  upon  th6 
company  to  show  cause  why  a  demand  should  not  be  made  upon  it  for 
reconveyance  of  said  tracts,  as  directed  in  the  matter  of  the  Winona 
and  St.  Paul  K.  B.,  G  L.  D.,  544.  But  in  this  instance  you  will  at  once 
demand  from  said  company  a  reconvpkyance  of  the  tracts  in  question, 
and  if  it  fail  or  refuse  to  make  such  reconveyance  within  ninety  days 
after  demand,  you  will  report  the  fact  to  this  Department,  accompanied 
by  such  a  record  of  the  case  as  will  enable  the  Attorney  General  to  in- 
stitute proper  proceedings  in  accordance  with  the  provisions  of  the 
adjustment  act  of  March  3,  1887,  supra^  to  restore,  said  lands  to  the 
United  States. 


RAIIaBOAD  GRANT-ADJUSTMENT— ACT  OF  MARCH  8,  188T. 

Hannibal  and  St.  Joseph  E.  R.  Co. 

Proceedings  nnder  the  act  of  March  3,  1887,  for  the  recovery  of  title  to  lands  errone- 
ously certified  are  not  aathorized  where,  long  prior  to  the  passage  of  said  act, 
the  grant  had  been  declared,  by  competent  authority,  to  be  adjusted. 

A  formal  declaration  of  adjustment  is  not  necessarily  nullified  by  the  subsequent  ap- 
proval of  tracts  found  to  be  within  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  May 

28,  1890. 

By  letter  of  February  28, 1890,  you  transmitted  a  statement  showing 
the  adjustment  of  the  grant  to  the  Hannibal  and  Saint  Joseph  Bailroad 
Company,  made  by  the  act  of  June  10,  1852  (10  Stats.,  8).  Said  state- 
ment shows  that  the  comjiany  has  not  received  the  full  amount  of  land 
to  which  it  was  entitled  by  176,528.64  acres. 

You  stat«  that  au  examiue^tiou  of  the  adjustment  shows  ^  number  of 
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tracts  within  the  granted  limits  to  have  been  erroneously  certified  for 
the  benefit  of  the  road,  which,  ander  present  raiings  of  the  Depart- 
ment, would  have  been  excepted  from  the  grant;  and  also  that  other 
tracts  were  certified  over  as  indemnity  land,  which  are  in  fact  outside 
of  the  indemnity  limits  of  the  grant. 

Two  lists  are  forwarded.  List  A  describes  twenty-six  tracts  within 
the  primary  limits,  each  of  which  is  covered  by  an  uncanceled  pre- 
emption declaratory  statement,  the  earliest  of  which  was  filed  December 
17,  1841,  and  the  latest  June  18, 1852.  These  being  offered  lands,  the 
filings  on  all  the  tracts,  except  two,  had  expired  at  the  time  of  the  definite 
location  of  said  road,  which  was  on  June  10, 1853.  Nearly  all  said  tracts 
were  certified  for  the  benefit  of  the  road  in  1854,  and  the  remainder  in 
1856. 

List  6  is  of  sixteen  tracts,  aggregating  2,279.76  acres,  certified  for  the 
benefit  of  the  company  in  1854,  as  indemnity  lands,  and  which  you  state 
it  now  appears  are  beyond  the  indemnity  limits  fixed  by  the  grant. 

It  is  stated  further  that  said  grant  '^  was  adjusted  in  the  year  1854, 
and  by  public  notice  number  541,  dated  July  14, 1855,  the  lands  without 
the  granted  limits  were  restored.''  But,  it  is  added,  in  February,  1856, 
lists  aggregating  511.97  acres,  and  on  October  7, 1865,  a  list  for  120 
acres,  were  approved  for  the  benefit  of  said  company,  most  of  which 
lands  are  within  the  indemnity  limits. 

Under  these  circumstances,  you  express  the  opinion  that  this  grant 
can  not  be  considered  as  coming  within  that  class  of  grants  described 
in  the  first  section  of  the  act  of  March  3, 1887  (24  Stats.,  556),  as  '<  here- 
tofore unadjusted'';  but  submit  the  question  for  my  direction. 

I  concur  in  the  opinion  expressed  by  you.  The  grant  was  formally 
declared  in  1854,  by  competent  authority,  to  be  adjusted,  and  the  lands 
theretofore  withdrawn  for  its  benefit  were  restored  to  the  public  do- 
main. The  subsequent  certifications  in  1856  and  1865,  it  is  learned,  on 
inquiry  at  the  Bailroad  Division  of  your  office,  were  not  made  on  the  ap- 
plication of  the  company  nor  upon  lists  or  selections  filed  by  it;  but  by 
your  office,  of  its  own  accord,  as  was  then  the  practice,  upon  discoVery 
that  said  lands  were  then  in  a  condition  to  be  certified  for  the  benefit 
of  the  unsatisfied  grant. 

I  do  not  think  that  this  supplementary  approval  on  the  part  of  your 
office  should  have  the  effect  of  nullifying  the  previous  formal  closing 
of  the  adjustment  by  public  notice.  But  even  were  it  so,  the  long  time 
which  has  elapsed  since  the  last  certification  in  1865,  would  seem  to 
put  this  grant  outside  of  the  class  upon  which  the  adjustment  act  of 
1887,  supra,  was  intended  to  operate.  No  one  is  setting  up  claim  to 
any  of  the  lands  now  discovered  to  have  been  erroneously  certified,  and 
no  injustice  seems  to  have  been  done  to  the  government  by  that  certi- 
fication. And,  whilst  there  is  no  statute  of  limitations  which  can  be 
pleaded  as  a  bar  to  the  right  of  the  government  to  recover  lands  pat- 
ented or  certified  without  autUorit^^  of  l^w^  I  think  this  is  a  case  where 
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the  repose  of  so  many  years  should  uot  be  disturbed  to  assert  a  mere 
legal  title.  Besides,  it  should  be  remembered  that  when  the  UDited 
States  enters  the  court  as  a  litigant,  they  waive  exemption  from  legal 
proceedings  and  stand  on  the  same  footing  as  priv9,te  individuals.  If 
in  a  court  of  equity,  they  must  present  a  case  by  allegation  and  proof 
entitling  them  to  relief.  If  in  the  case  presented  it  would  be  inequita- 
ble to  grant  relief  to  a  private  individual,  because  his  equities  were 
stale,  relief  would  be  denied  to  the  United  States.  See  United  States 
V.  Flint  (4  Sawyer,  43-48),  afterwards  affirmed  in  98  U.  S.,  61,  as  the 
case  of  United  States  v.  Throckmorton. 

Entertaining  those  views,  I  decline  to  direct  any  further  proceediogs 
J4i  the  matter,  and  herewith  return  the  papers  in  the  case. 


PBE-EMPTION-UNOFFEREB  LAND--ADVEBSE  CLAIM. 

Blake  r.  Mabsh. 

fhe  interyention  of  an  adyerse  claim  does  not  defeat  the  right  of  a  pre-emptor  who 
fails  to  make  proof  and  paymeut  for  unoffered  land  within  the  statatory  period, 
unless  said  claim  is  made  in  good  faith  by  one  who  has  complied  with  the  law 
and  regulations  of  the  Department. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  May  29, 1890. 

I  have  considered  the  case  of  Catherine  Blake  r.  Henry  J.  Marsh,  as 
presented  by  the  appeal  of  the  latter  from  the  decision  of  your  office, 
dated  June  28, 1888,  holding  for  cancellation  his  homestead  entry,  Ko. 
1376,  of  the  E.  J  of  the  N  W.  J,  the  S  W.  ^  of  the  NE.  i  and  the  N  W.  i  of 
the  SE.  i  of  Sec.  28,  T.  2  K,  E.  4  W.,  made  April  1,  1880,  at  Heleua, 
Montana,  as  to  the  SE.  ^  of  the  N  W.  ^  of  said  section. 

The  record  shows  that  the  township  plat  of  survey  was  filed  in  the 
local  office  on  July  1, 1870 ;  that  John  Blake,  the  husband  of  said  Cath- 
erine Blake,  on  August  27, 1872,  filed  his  pre-emption  declaratory  state* 
ment.  No.  2766,  for  the  SE.  i  of  the  NW.  J,  the  B.  J  of  the  SW.  i  and 
the  SW.  \  of  the  SE.  ^  of  said  section  and  range,  alleging  settlement 
thereon  the  same  day. 

It  appears  that  Mrs.  Blake,  on  April  1, 1880,  started  for  the  local  office 
to  enter  the  lands  filed  for  by  her  husband,  in  his  lifetime,  and  upon  her 
arrival  the  next  day  found  that  the  SE.  i  of  the  N W.  i  of  said  section 
was  covered  by  said  entry  of  Marsh  made  the  day  before,  and  she  was 
told  by  the  local  land  officers  that  she  could  do  nothing  about  said  tract*, 
because  it  was  covered  by  Marsh's  entry. 

On  April  4, 1886,  Marsh  ofiered  his  final  proof  in  support  of  his  home- 
stead claim,  which  was  protested  by  Mrs.  Blake,  who  cross-examined 
the  witnesses  in  support  of  the  entry,  and  also  submitted  testimony  in 
her  own  behalf* 
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The  examination  of  witnesses  was  concluded  on  May  4, 1885,  on  which 
day  Mrs.  Blake  offered  her  application  to  make  homestead  entry  of  the 
and  covered  by  said  pre-emption  filing  alleging,  among  other  things, 
that  her  husband,  John  Blake,  died  on  March  4, 1878,  and  that  April  2, 
1880,  she  offered  to  change  said  filing  to  a  homestead,  and  was  refased 
by  the  local  office.  The  local  officers  rejected  said  offer  of  Mrs.  Blake, 
because  the  SB.  i  of  the  N.  ^  was  covered  by  Marsh's  said  entry,  dis- 
missed her  contest,  and  allowed  Marsh  to  make  new  proof  and  publica- 
tion, because  of  imperfect  description  of  the  land  in  the  published 
notice. 

On  appeal  by  Mrs.  Blake,  your  office  found  that  the  testimony  showed 
that  she  had  a  dwelling  house,  stables,  sheds  root  cellar,  and  fences 
on  said  SE.^  of  the  NW.^,  and  had  resided  on  said  tract  continuously 
since  1872,  with  her  four  children ;  that  Marsh  had  never  claimed  or  in 
any  manner  exercised  control  over  said  tract,  but  had  always  recog- 
nized the  right  of  Mrs.  Blake  to  the  land  upon  which  she  had  continu- 
ously resided  and  improved  since  1872 ;  that  prior  to  April  2, 1880,  Mrs. 
Blake  did  not  know  that  Marsh  had  any  claim  to  the  tract  upon  which 
she  lived,  and  which  Marsh  well  knew  she  claimed  as  her  home ;  that 
the  testimony  tended  to  show  that  Marsh  would  not  have  made  entry 
of  said  tract  as  he  did,  if  he  had  not  learned  that  Mrs.  Blake  had  gone 
to  the  local  land-office,  when  he  at  once  started  for  the  same  place  and  ar- 
rived  before  Mrs.  Blake ;  that,  although  Mrs.  Blake  was  in  hvcbes  in  not 
asserting  her  rights,  yet  the  Department  will  not  aid  one  to  acquire  title 
to  the  home  and  improvements  of  another,  who  knows  that  he  has  no 
right  thereto ;  that  at  the  date  of  Mrs.  Blake's  application  to  enter  said 
land,  the  circular  of  your  office,  dated  July  1, 1879  (6  G.  L.  O.,  92),  was  in 
force,  which  holds  that*  an  entry  of  land  in  the  possession  of  a  bona  fide 
settler  is  invalid  and  liable  to  contest.  Your  office  accordingly  held  said 
homestead  entry  for  cancellation  as  to  the  tract  in  question,  and  allowed 
Mrs.  Blake  to  contest  the  right  of  a  timber-culture  claimant  to  the  SW.  ^ 
of  the  8E.  i  of  said  section. 

Marsh  appealed,  and  alleges  the  following  grounds  of  error : 

(1)  In  that  said  decision  is  not  in  accordance  with  the  testimony  given  in  said 
case. 

(2)  In  that  said  decision  is  clearly  erroneons  in  law. 

These  specifications  of  error  are  clearly  insufficient,  but,  inasmuch  as 
counsel,  in  his  argument  accompanying  said  appeal,  alleges  that  the 
testimony  shows  that  Mrs.  Blake  was  at  the  time  of  said  home- 
stead entry  of  Marsh  <^  nothing  more  nor  less  than  a  squatter  upon  said 
SB.  J  of  NW.  i^^  and  had  lost  her  rights  by  failing  to  make  due  proof 
and  payment  for  the  land  embraced  in  her  husband's  filing,  I  have  con- 
cluded to  consider  the  case  upon  its  merits. 

It  is  not  denied,  but  was  freely  admitted  at  the  hearing,  that  the  hus- 
band of  Mrs.  Blake  filed  and  settled  as  alleged  in  his  declaratory  state- 
ment; that  said  statement  was  duly  filed,  and  that  up  to  the  time  of 
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bis  death  in  1878  snid  Blake,  with  his  family,  contiDaoiisly  resided  npon 
and  improved  said  land,  and  that  since  the  death  of  her  husband,  Mrs. 
Blake  and  her  children  have  continued  to  reside  upon  said  tract  aud 
cultivate  the  same  up  to  the  time  of  hearing. 

The  testimony  shows  that  said  Marsh  was  a  single  man ;  that  at  the 
date  of  his  entry  he  was  residing  upon  the  NE.  ^  of  the  NW.  |  of  said 
section,  adjoining  the  tract  in  question.  In  his  final  homeBtead  affidavit, 
dated  April  4, 1885,  Marsh  swears : 

I  have  made  actual  Bettlement  upon  and  have  cnltivated  said  land,  haying  r&- 
Bided  thereon  since  the  fall  of  1865,  except  for  seven  or  eight  months  prior  to  Jnty,  1874, 
when  1  lived  on  my  pre-emption  claim,  to  the  present  time. 

In  his  testimony  in  support  of  his  final  homestead  proof,  Marsh  swears 
in  answer  to  question  three : — 

My  house  was  built  in  the  year  of  1865,  and  I  established  my  residence  on  the  land 
in  said  house  in  the  fall  of  lti65|  and  lived  there  all  the  time,  except  for  seven  or  eight 
months  prior  to  July,  1874,  when  I  lived  on  my  pre-emption  claim. 

The  testimony  in  the  contest  shows,  that  Marsh  did  not  have  a  dollar's 
worth  of  improvements  upon  the  tract  in  question,  except,  perhaps,  a 
little  fence,  which  enclosed  a  small  portion  of  the  land  which  Mrs.  Black 
swears  her  husband  and  herself  allowed  said  Marsh  to  cultivate  at  hk 
request.  Marsh  also  swears,  in  answer  to  the  question :  <<  Between  the 
years  1865  and  the  present  date,  how  long  have  you  resided  off  from 
this  land  in  controversy,  and  for  what  purpose.    Answer  fully. 

Answer.  Before  I  could  prove  np  on  my  pre-emption,  I  had  to  live  on  that,  and  I 
lived  on  the  ranch  from  six  to  eight  months,  this  prior  to  1874,  before  I  proved  up.  It 
was  part  of  the  time  in  1873  and  1874. 

In  his  proof,  dated  June  5, 1873,  relative  to«the  mineral  character  of 
the  land  covered  by  his  pre-emption  claim  covering  the  E.  ^  of  the  SE.  J 
of  Sec.  17,  and  the  NB.  J  of  the  NB.  J  of  Sec.  20,  and  the  NW.  i  of  the 
N  W.  ^  of  Sec.  21,  in  said  township  and  range,  said  Marsh  swears  that  he 
*'  had  a  residence  upon  said  land  from  1865  until  the  present  time,^  and  his 
two  witnesses  both  swear  that  Marsh  had  made  his  exclusive  residence 
upon  his  pre-emption  claim  ^'  from  1865  until  the  present  time,"  and  this 
statement  is  repeated  by  the  witness  to  the  final  proof  dated,  July  18, 
1874. 

It  is  very  clear  that  the  final  proof  offered  by  Marsh  in  support  of 
his  homestead  claim  can  not  be  true,  if  the  statements  made  in  the  proof 
in  support  of  his  pre-emption  claim  are  correct.  He  could  not  have  two 
legal  residences  upon  different  tracts  of  land  at  one  and  the  same  time. 

The  land  in  question  is  unoffered,  and  the  pre-emption  law  prescribes 
no  forfeiture  for  a  failure  of  the  pre-emptor  to  make  i>roof  and  paymau^ 
within  the  time  prescribed  by  the  statute  (Sec.  2267,  U.  S.  Bevlsed 
Statutes). 

It  is  true  that  under  the  rulings  of  the  Department  the  failure  of  the 
pre-emptor  tx)  make  proof  and  payment  within  the  prescribed  time  ren- 
ders his  claim  subject  to  contest,  or  any  valid  intervening  right    But 
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such  claim  in  order  to  defeat  a  prior  hotia  fide  settler  must  be  made  in 
good  faiib,  aud  it  must  appear  that  the  claimant  has  complied  with  the 
requirements  of  the  law  and  the  regulations  of  the  Department 

In  the  case  at  bar  the  evidence  shows  that  Marsh  knew  that  Mrs. 
Blake  claimed  said  tract,  that  she  had  resided  thereon  continuously 
since  her  husband's  death,  and  he  had  fully  recognized  her  superior 
right  by  asking  permission,  from  both  her  husband  and  Mrs.  Blake,  to 
cultivate  a  portion  of  the  land.  In  appears  that  Marsh  seeks  to  claim 
residence  on  said  tract  from  1865  to  the  date  of  final  proof,  except  for 
the  seven  or  eight  months  when  he  alleges  that  he  resided  on  his  pre- 
emption claim,  prior  to  1874,  but  this  is  flatly  contradicted  by  his  proof 
in  support  of  his  pre-emption  claim.  ^ 

In  Dayton  v.  Hause  et  al,  (4  L.  D.,  263),  Secretary  Lamar  said: — 

It  should  be  kept  in  mlDd  always  that  in  every  contest  the  United  States  is  a  party 
in  interest,  and  will  take  care,  so  far  as  possible,  that  every  applicant  for  pnblio 
land  shall  show  good  faith  in  his  every  act.    Johnson  v.  Johnson  (ibid.,  158). 

The  fact  that  Marsh,  after  living  on  his  homestead  claim,  as  he  alleges, 
for  six  years  without  any  claim  of  record,  succeeded  in  placing  his  entry 
of  record  one  day  prior  to  the  date  when  Mrs.  Blake  appeared  at  the 
local  office  to  perfect  the  claim  filed  by  her  husband,  will  not  defeat  the 
superior  equity  of  Mrs.  Blake  for  the  tract  upon  which  she  had  her 
home,  and  which  Marsh  knew  she  claimed  and  had  reason  to  believe 
she  was  about  to  euter. 

The  Department  will  exercise  its  supervisory  authority  to  see  that 
the  home  of  the  widow  and  the  orphans  shall  not  be  taken  away  by 
one  who^  <^by  a  seeming  compliance  with  the  forms  of  law,"  seeks  to 
obtain  title  thereto  under  the  homestead  law.  Lee  v.  Johnson  (116  IT. 
8.,  52);  Widdicombe  t?.  Childers  (124  U.  S.,  404). 

The  decision  of  your  office  must  be  and  it  is  hereby  affirmed. 


PUBLIC  SALiB-ISOIiATED  TRACT. 

Lizzie  Stefpen. 

The  Commissioner  of  the  General  Land  Office  is  authorized  hy  section  2455  of  the  Be- 
yised  Statutes  to  order  into  market  isolated  tracts  of  unoffered  land. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  May 

29,  1890. 

I  have  considered  the  appeal  of  Lizzie  Stefien  from  the  decision  of 
your  office  of  November  16, 1887,  rejecting  her  application  to  have  the 
lauds  of  the  NE  i  of  the  NE  J  of  Sec.  34,  T.  3,  R.  27  W.,  6th  principal 
meridian,  in  the  Jberlin  land  district  of  Kansas,  ordered  into  market 
under  section  2455  of  the  Revised  Statutes  of  the  United  States. 

The  petition  asking  for  this  order  was  filed  May  25,  1885,  and  sub- 
stantially represents,  that  the  petitioner  is  desirous  of  purchasing  the 
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lands  above  described  at  public  sale ;  that  the  said  land  is  isolated  and 
surrounded  by  other  tracts  already  patente<i  to  other  parties.  On  this 
petition  the  local  officers  recommended  that  the  said  lands  be  offieretl 
at  pnblic  sale,  after  being  properly  advertised ;  but  your  office  reversed 
this  ruling,  and  refused  to  order  the  sale,  holding  that  the  said  lands 
were  held  for  settlement.  The  petitioner  appealed  from  your  office  de- 
cision, and  the  case  is  now  before  this  Department 

In  the  appeal  papers  the  lands  in  question  are  described  as  better 
suited  for  grazing  purposes  than  for  cultivation;  they  are  shown  to  be 
isolated  by  a  statement  to  that  effect  made  by  the  local  officers  in  ren- 
dering their  decision.  Section  2455  of  the  Revised  Statutes,  which  is  a 
compilation  of  Sec.  5  of  the  act  of  August  3,  1864  (9  Stats.,  51),  author- 
izes the  Commissioner  of  the  General  Land  Office,  after  due  notice  of 
thirty  days,  to  order  into  market,  without  the  formality  and  expense 
of  a  proclamation  by  the  President,  such  isolated  lands,  although  here- 
tofore unproclaimed  and  unoffered. 

Under  this  provision  of  the  Revised  Statutes,  your  office  has  the 
undoubted  right  to  order  the  sale,  and  the  question  becomes  one  of 
mere  policy.  In  this  case,  the  record  evidence  shows  the  isolation  of 
the  tract,  which  contains  only  forty  acres.  It  has  remained  for  many 
years  subject  to  entry  under  the  settlement  laws.  Being  surrounded 
by  patented  lands,  the  adjoining  proprietors  may  be  disposed  to  pur- 
chase, and  the  government  will  have  the  benefit  of  the  competition. 

In  the  recent  case  of  T.  L.  Ghamberlin  (8  L.  D.,  421)  isolate<l  lands 
were  ordered  into  market. 

You  will,  therefore,  order  the  sale  of  the  land  in  question,  after  giv- 
ing the  required  notice.    The  decision  of  your  office  is  reversed. 


SCRIP  IX)CATION- PRE-EMPTION  FimXG-ABANBONMENT. 

CYR  BT  AL.  V.  FoaARTT. 

Odd  nnmbered  sections  within  the  six  mile  common  limits  of  the  grant  to  the  Mar- 
quette and  State  Line,  and  Ontonagon  and  State  Line  Railroads,  sarrendered  by 
the  State  are  not  subject,  prior  to  re-offering,  to  location  by  scrip  issued  under 
the  act  of  June  22,  1860. 

An  application  to  file  a  pre-emption  declaratory  statement  does  not  segregate  the 
land  covered  thereby,  bat  the  subsequent  application  of  another  to  file  upon  or 
enter  said  land  is  subject  to  the  right  of  the  first  applicant. 

A  charge  of  abandonment  will  not  lie  against  a  pre-emption  claimant  on  the  ground 
of  failure  to  establish  and  maintain  residence  prior  to  the  allowance  of  his  appli- 
cation to  file  declaratory  statement. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  OffieCj  May 

29,  1890. 

The  land  involved  in  this  case  is  the  SE.  \  of  NE.  \  and  SE.  |  of 
SB.  1,  Sec  1,  T.  42  N.,  B.  35  W.,  Marquette  district,  Michigan. 
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Jnne  22, 1878,  the  local  officers  allowed  fj.  D.  Cyr  to  locate  said  land 
under  certificate  of  location,  No.  "C  37  (issued  under  acts  of  June  22, 
1860,  March  2, 1867,  and  June  10,  1872). 

November  17, 1884,  Patrick  Fogarty  made  application  to  file  a  pre- 
emption declaratory  statement  for  a  part  of  said  tract,  to  wit,  the  said 
SE.  }  of  SE.  J,  which  was  denied  by  the  local  officers,  because  of  the 
prior  location  thereof  by  Cyr. 

October  18, 1887,  Eliza  Blake  (by  her  attorney  in  fact,  Dan.  H.  Ball,) 
applied  to  locate  said  SE.  ^  of  SE.  ^  with  Sioux  half  breed  scrip  (No. 
416  A.),  and  her  application  was  also  denied  by  the  local  officers. 

By  decision  of  December  12, 1888  (from  which  Cyr  and  Blake  appeal), 
yonr  office  found: 

The  tracts  covered  by  Gyp's  location  are  (in  an  odd  unmbered  section)  within  the 
six  mile  common  limits  of  the  gTaut  by  act  of  Jane  3,  1856(11  Stal.,  21),  for  the  Mar- 
quette and  State  Line  and  the  Ontonagon  and  State  Line  Railroads.  Under  date  of 
January  6th  last,  the  Secretary  of  the  Interior  held  in  the  case  of  Wakefield  v.  Cntter 
et  al.  (6  L.  D.,  451),  that  the  odd  numbered  sections  in  said  limits  are  not  subject  to 
private  cash  entry.  As  the  certificate  of  Cyr  is  only  locatable  upon  land  which  is 
subject  to  private  entry"  (see  Sec.  6,  of  act  of  June  22,  1860,  12  Stat.,  p.  87),  ''and  as 
the  odd  sections  in  said  limits  have  been  held  not  to  be  subject  to  private  entry,  Cyr's 
location  is  held  for  cancellation. 

The  grant  referred  to  by  your  office  was  made  to  the  State  of  Michi- 
gan to  aid  in  the  construction  of  the  roads  named  and  embraced  the 
*^ alternate  sections  of  laud  designated  by  odd  numbers "  within  the 
granted  limits.  (11  Stat.,  21).  After  said  odd  numbered  sections  had 
been  selected  by  and  certified  to  the  State  under  the  grant,  Congress 
by  joint  resolution  of  July  5,  1802  (12  Stat.,  620),  authorized  a  change 
of  route  of  the  Marquette  and  State  Line  Railroad,  and  provided  that, 
upon  surrender  by  the  State  of  all  claim  to  said  lands  so  selected  alongthe 
old  route,  it  should  '^bethedutyof  the  Commissioner  of  the  General  Land 
office  to  re  offer  for  public  sale  in  the  usual  manner  the  lands  embraced 
in  the  surrendered  lands  aforesaid.''  It  is  held  in  said  case  of  Wake- 
field  V,  Cutter  et  al.j  that  the  re- offering  at  public  sale  as  required  by 
the  resolution  ^^  was  a  condition  precedent  to  the  right  of  entry  of  said 
odd  numbered  sections.''  The  lands  involved  in  this  case  being  in  the 
category  of  lands  so  required  to  be  re-offered  and  not  having  been  re- 
offered,  were  not  open  to  private  cash  entry,  and  your  office  correctly 
held  that  they  were  not  subject  to  location  under  the  certificate  of  Cyr, 
which  was  locatable  only  on  lands  open  to  such  entry  (Sec.  6,  act  of 
Jnne  22,  18G0,  12  Stat.,  87). 

Your  office  then  holds,  that  Blake's  application  to  locate  Sionx  half 
breed  scrip  must  be  rejected,  ^^  because  of  the  x^rior  application  of 
Fogarty  to  make  pre-emption  filing,"  and  that  Fogarty  should  be  ^<  per- 
mitted to  complete  his  filing." 

An  application  to  file  a  pre-emption  declaratory  statement  does  not 
segregate  the  land  covered  by  it,  and  a  subsequent  application  to  file 
upon  or  enter  said  land  should  be  received  and  held  subject  to  the  first 
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application  to  file.  On  the  cancellation  of  Cyr's  location,  tbi8  coarse 
Bliould  be  pursued  with  Blake's  application  to  locate  ''  Sioux  half  breed 
scrip" — said  scrip  being  locatable  on  any  ^^  unoccupied  land  subject  to 
preemption "  (10 Stat.,  304). 

In  ber  appeal  Blake  alleges  (and  files  affidavits  in  support  of  tbe 
allegation),  tbat  Fogarty  *'  did  not  establish  his  residence  on  the  land 
between  l!9ovember,  1884,  when  his  settlement  was  made,  and  October 
18, 1887,  when  her  application  was  filed."  She  contends  tbat  this  fail- 
ure <'  worked  an  abandonment  and  forfeiture  of  his  pre-emption  right, 
particularly  in  the  presence  of  an  adverse  claim,"  and,  on  this  grouud, 
asks  that  Fogarty's  application  to  file  be  rejected,  ^<  or  a  hearing  be 
ordered  to  ascertain  the  facts  with  respect  to  his  abandonment  of  the 
land  prior  to  the  filing  of  her  application." 

The  declaratory  statement  which  Fogarty  applied  to  file  was  dated 
November  17, 1884,  and  alleged  settlement  on  the  7th  of  that  month. 
On  its  rejection,  November  20,  1884,  by  the  local  officers,  he  duly  aj)- 
1)ealed,  and  your  office  decision  in  his  favor  was  not  rendered  until  De- 
cember 12, 1888,  over  four  years  after  the  date  of  rejection.  At  the  time 
Blake's  application  was  filed,  October  18, 1887,  and  during  the  period 
prior  thereto,  when  she  claims  Fogarty  forfeited  his  pre-emption  right 
as  against  her  by  not  establishing  residence  on  the  land,  his  appeal  was 
pending  from  the  rejection  of  his  application.  He  had  neither  filiug 
nor  entry  on  the  land,  and  the  government,  through  its  officers  haviog 
jurisdiction  of  the  matter,  had  denied  him  the  right  to  institute  a  claiu 
thereto.  It  would  appear  inconsistent  to  reject  an  application  to  iusti* 
tnte  a  claim  and  at  the  same  time  require  the  performance  of  the  re- 
quirements of  the  law  as  though  the  application  had  been  granted.  To 
require  a  party  to  expend  time,  money  and  labor  for  an  indefinite  period 
of  time  on  an  uncertainty  and  while  denying  his  right  to  reap  the  l)eD- 
efit  of  such  expenditure,  would  bean  unreasonable,  if  notharsh,  exaction. 
Gyr's  location  of  his  certificate  on  the  land  had  segregated  it  from  the 
public  domain  and  Fogarty's  application  to  file  on  it  could  not  be  al- 
lowed until  Gyr's  location  had  been  finally  declared  invalid.  The  ques- 
tion of  the  validity  of  Gyr's  location  is  now  before  this  Department  in 
this  ease  on  his  appeal  from  your  office  decision-^about  five  years  and 
a  half  after  the  rejection  of  Fogarty's  application.  It  is  true,  that  after 
an  entry  has  been  allowed,  the  entrymau  is  required  to  comply  with  the 
law  pending  a  contest  of  such  entry  (Byrne  v.  Dorward,  5  L.  D.,  104; 
Swain  v.  Gall,  9  ib.,  22),  but  as  is  held  by  this  Department  in  the  case  of 
Griffin  v.  Pettigrew,  decided  April  29, 1890  (10  L.  D.,  510),  that  classof 
cases  is  ^^  broadly  distinguished  "  from  a  case  where  an  application  to 
make  homestead  entry  is  rejected.  In  that  case  Griffin's  application  to 
make  homestead  entry  had  been  rejected  because  of  a  railroad  claim, 
which  was  on  appeal  by  Griffin  declared  invalid.  In  the  meantime,  Pet- 
tigrew had  also  applied  to  enter  the  land  under  the  homestead  law,  and 
insisted  that  his  application,  although  subsequent  to  that  of  (JriffiOf 
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Blionld  be  allowed,  because  Griffin  did  not  establish  residence  until  sev- 
enteen months  after  the  date  of  his  application,  after  Pettigrew  had 
made  application.    In  the  departmental  decision  in  said  case,  it  is  said : 

These  casea  (referring  lo  Byrne  r.  Dorward  and  Swain  v.  Call,  supraf)  are  broadly 
distiugnished  from  the  one  at  bar,  in  tbis,  that  tbe  application  of  Griffin  was  rejected, 
and  tbe  claim  of  tbe  railroad  was  not  finally  declared  invalid  until  July  15, 1886. 
Until  that  date  tbe  entry  of  Griffin  could  not  have  been  allowed.  Before  tbat  time 
at  least  be  bad  no  entry  and  tbe  cbarge  of  abandonment  would  not  lie. 

It  is  tnie,  the  pre-emptive  right  is  based  on  prior  settlement,  while 
the  homestead  claimant  may  settle  on  the  land,  either  before  or  after 
entry,  and  is  not  required  to  establish  residence  until  six  months  there- 
after. Both  classes  of  claims  are,  however,  settlement  claims — the  dis- 
tinction being  that,  as  to  pre-emption  claims,  settlement  is,  strictly 
speaking,  a  condition  precedent,  while,  as  to  homestead  claims,  it  is  a 
condition  subsequent.  It  is  not  denied  that  Fogarty  settled  on  the  land 
prior  to  his  application  and  to  the  date  of  his  rejected  declaratory  state- 
ment as  alleged  therein.  By  departmental  regulation,  a  pre  emptor  is 
required  to  show  six  months  continuous  residence  preceding  his  proof, 
as  an  evidence  of  good  faith,  but,  while  his  settlement  must  be  prior  to 
the  filing  of  his  declaratory  statement,  he  need  not  establish  actual 
residence  until  after  such  tiling.  The  requirement  of  residence,  there- 
fore, is  as  to  pre-emption  as  well  as  homestead  claims  a  condition  sub- 
sequent— subsequent,  in  the  one  case,  to  the  allowance  of  the  filing, 
and,  in  the  other,  to  the  allowance  of  the  entry.  I  can  perceive  no 
ground  for  making  a  distinction  between  the  cases  of  a  rejected  appli- 
cation to  file  a  declaratory  statement  and  a  rejected  application  to  make 
homestead  entry,  in  respect  to  residence  prior  to  the  final  allowance 
of  such  applications,  and  hold,  in  analogy  to  the  doctrine  laid  down 
in  Griffin  v.  Pettigrew,  8upra^  that  a  charge  of  abandonment  will  not 
'  lie  against  a  pre-emption  claimant  on  the  ground  of  his  failure  to  es- 
tablish and  maintain  residence  prior  to  the  allowance  of  his  application 
to  file  a  declaratory  statement. 

The  filing,  or  application  to  file,  a  pre-emption  declaratory  statement, 
does  not  segregate  the  land  covered  by  it,  but  a  subsequent  claim  by 
another  party  is  nevertheless  subject  thereto.  Blake's  claim  is  not 
based  on  settlement,  but  is  simply  an  application  to  locate  the  land 
with  Sioux  half  breed  scrip.  When  she  made  said  application,  the 
record  gave  her  notice  of  Fogarty's  application  and  of  the  pendency  of 
his  appeal  from  the  denial  thereof.  Even  if  her  application  could  have 
been  received  pending  said  appeal,  yet  at  the  date  of  the  applications 
of  both  Fogarty  and  Blake,  the  land  was  segregated  from  the  public 
domain  by  the  location  of  Gyr,  and  therefore  not  subject  to  either.  But 
the  location  of  Cyr,  having  been  improperly  allowed,  must  be  canceled. 
On  this  being  done,  there  is  presented  the  question  of  priority  of 
right  as  between  Fogarty  and  Blake.  Fogarty,  being  prior  in  point  of 
time  and  having  never  abandoned  his  claim,  must  be  held  to  be  prior 
in  point  of  right. 
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Aecorc^ingly,  the  decision  of  your  office,  in  so  far  as  it  holds  Cyrt 
location  for  cancellation  and  allows  Fogarty  to  proceed  with  his  filings 
is  affirmed ;  but,  it  is  modified  to  the  extent,  that  Blake's  application  to 
locate  may  be  received  and  held  subject  to  the  prior  pre-emption  claim 
of  Fogarty. 


PRACTICE-NOTICE  BT  PFBUCATIOK. 

BYOKMAN  V.  Lasell. 

In  Bervice  of  notice  by  pablication,  the  day  of  the  first  insertion  of  the  notice  in  the 
newspaper  may  be  computed  as  forming  a  part  of  the  required  period. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  May  29, 1890. 

I  have  considered  the  appeal  of  Josiah  C.  Byckman  from  the  decision 
of  your  office  of  December  19, 1888,  in  relation  to  his  contest  against 
the  desert  land  entry,  No.  277,  made  by  William  D.  Lasell,  and  invok- 
ing title  to  the  N.  i  of  Sec.  34,  T.  18  K,  R.  118  W.,  in  the  Evauston  land 
district  of  Wyoming  Territory. 

The  record  shows  that  Lasell  made  a  desert  land  entry  of  the  above 
described  tract,  June  5, 1885 ;  and  that  Ryckman,  on  the  10th  day  of 
November,  1887,  filed  an  affidavit  of  contest  against  the  same,  in  which 
he  alleged  that  the  said  tract  was  not  desert  land  in  character. 

On  this  affidavit  a  hearing  was  ordered,  and  notice  issued  to  both 
parties  to  appear  before  the  local  officers  on  the  8th  of  Jannary,  188S, 
and  submit  their  testimony. 

On  the  3rd  of  January  in  the  same  year,  Byckman  again  appeared 
before  the  local  officers,  and  made  further  affidavit,  to  the  effect,  that  he 
had  been  unable,  after  diligent  effort,  to  serve  a  personal  notice  of  the 
hearing  on  Lasell ;  that  the  said  Lasell  resided  in  Colorado,  and  being 
a  non  resident  of  Wyoming  Territory,  that  it  was  impossible  to  serve 
such  a  notice;  he,  therefore,  asked  for  a  notice  of  the  hearing  by  publi- 
cation, which  was  granted,  and  the  day  previously  fixed  for  the  hearing 
was  changed  from  the  8th  of  January  to  the  4th  of  February,  1888. 

At  the  time  and  place  designated  in  the  last-named  order,  Byckman 
appeared  with  his  witnesses  and  presented  his  evidence,  but  Lasell  failed 
to  appear  either  in  person  or  by  attorney. 

After  the  hearing,  the  local  officers  sustained  the  contest,  and  recom- 
mended the  cancellation  of  the  entry.  An  effort  was  then  made  to  no- 
tify Lasell  of  this  decision  by  registered  letter,  but,  the  effort  was  of  no 
avail ;  the  letter  was  returned  to  the  local  officers. 

No  appeal  was  taken  from  this  ruling  of  the  local  officers,  but,  after 
the  time  for  such  appeal  had  expired,  the  record  and  papers  in  theca^e 
were  transmitted  to  your  office,  where,  the  decision  rendered  by  the 
local  officers  was  reversed,  and  the  cause  remanded  with  leave  to  the 
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contestant  to  apply  for  a  new  notice  by  publication,  within  thirty  days 
after  being  notified  of  said  decision. 

This  decision  of  your  office  was  based  apon  the  assumption  that  the 
notices,  by  advertisement  and  by  registered  letter,  were  insufficient  In 
point  of  time  under  the  rules  of  practice  then  in  force  in  the  Depart- 
ment, and,  being  thus  insufficient,  failed  to  confer  jurisdiction  of  the 
Department  over  the  non-resident  entryman. 

Byckman  appealed  from  your  decision,  and  claims  that  it  was  ren- 
dered in  error  of  both  law  and  fact,  in  holding  that  the  aforesaid  notices 
i^ere  insufficient  under  the  rules  of  practice,  and  further  claims  that 
the  said  notices  were  given  in  strict  conformity  with  the  said  rules. 

Kules  thirteen  and  fourteen  of  the  series  approved  August  13, 1885, 
in  substance,  require : 

1.  That  the  notice  by  publication  shall  be  made  by  advertising  the 
same  at  least  once  a  week  for  four  successive  weeks,  in  some  newspa- 
per published  in  the  county  where  the  land  lies,  and  that  the  first  in- 
sertion of  said  notice  shall  be  at  least  thirty  days  prior  to  the  day  fixed 
for  the  hearing. 

2.  Where  notice  is  given  by  publication,  a  copy  thereof  shall  be  mailed 
by  registered  letter  to  the  last  known  address  of  each  person  to  be  no- 
tified, thirty  days  prior  to  the  day  of  hearing. 

3.  That  a  like  copy  of  such  notice  shall  be  posted  in  the  register's 
office  during  the  period  of  publication,  and  in  a  conspicuous  place  upon 
the  land  for  at  least  two  weeks  prior  to  the  day  set  for  hearing. 

These  notices  have  been  held  to  be  concurrent,  and  each  and  all  of 
them  must  be  complied  with  to  constitute  a  legal  notice.  See  the  cases 
of  Parker  v.  Castle  (4  L.  D.,  84) ;  Kelly  v.  Grameng  (6  L.  D.,  611) ; 
Stay  ton  t>.  Carroll  (7  L.  D.,  198)  William  W.  Waterhouse  (9  L.  D.,  131); 
Watson  V.  Morgan,  et  al,  (9  L.  D.,  75) ;  Van  Brunt  v.  Hammon,  et  aL  (9 
L,  D.,  661) ;  and  Nanney  v.  Weasa  (9  L.  D.,  606). 

In  the  pending  case  all  the  requirements  of  the  said  rules  of  practice 
have  been  strictly  complied. with.  The  evidence  of  record  shows,  that 
a  copy  of  the  notice  as  published  was  posted  on  the  land  and  in  the 
register's  office  as  required ;  that  another  copy  of  the  same  notice  was 
sent  per  mail  by  registered  letter  to  the  last  known  address  of  the  en- 
tryman, on  the  5th  of  January,  1888,  and  that  the  said  notice  by  publi- 
cation first  appeared  in  the  ^'  Uinta  Chieftain,"  a  newspaper  published 
in  the  county  where  the  land  lies,  on  the  5th  of  January  1888,  the  day 
of  hearing  being,  as  above  mentioned,  the  4th  of  February,  in  the  same 
year. 

Including  the  day  of  first  insertion  of  this  notice  in  the  county  paper, 
gives  the  thirty  days  required  prior  to  the  day  of  hearing. 

In  the  case  of  Griffith  v.  Bogert  (18  Howard  158),  the  supreme  court 
of  the  United  States,  in  effect,  says : 

There  is  no  settled  rule  as  to  whether  the  first  or  the  last  day  of  two 
periods  shall  be  included  in  computing  the  required  time ;  that  every 
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case  must  depend  npon  its  owu  circumstances,  and  that  no  role  can  be 
laid  down  applicable  to  all  cases.  In  this  case  of  Qriffeth  v.  Bogert,  the 
supreme  court  allowed  the  first  day,  that  is  the  day  on  which  certain 
letters  of  administration  issued,  to  be  estimated  in  the  computation. 
By  pursuing  the  same  course  in  the  case  under  consideration,  the  full 
notice  of  thirty  days  was  given  prior  to  the  day  fixed  for  the  hearing, 
and  being  of  tho  opinion  that  the  rules  of  practice  have  been  oompUed 
withy  the  decision  of  your  office  is  reversed. 


SOLDIERS'  HOMESTEAD  ENTRT— RBSIDEXCB. 

Jambs  G.  Thompson. 

The  right  of  an  entry  man  under  a  soldier's  homestead  entry  date  from  the  time  when 
he  files  declaratory  statement. 

Under  a  soldier's  homestead  entry  the  claimant  is  entitled  to  credit  for  the  fall  period 
of  his  enlistment  where  his  resignation  as  an  officer  in  the  military  service  is  so- 
cepted  on  a  surgeon's  certificate  of  disability. 

First  Asmtant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  May  29, 1890. 

I  have  considered  the  case  of  James  G.  Thompson  on  appeal  from  your 
decision  rejecting  his  final  proof  in  support  of  homestead  entry  for  the 
E.  i  NB.  J  of  Sec.  21  and  W.  i  N  W.  i  Sec.  22,  T.  162  N.,  R.  75  W., 
Devils  Lake  land  district  North  Dakota. 

Thompson  filed  homestead  declaratory  statement  under  section  2304 
Revised  Statutes  for  said  tract  on  December  21, 1885.  On  April  19, 
1886,  he  made  his  entry  and  moved  into  a  house  already  on  the  land  on 
July  10,  1886,  and  on  September  20, 1887,  made  final  proof  which  wa» 
accepted  by  the  local  ofilcers. 

On  February  25,  1888,  your  office  found  that  his  service  in  the  army 
added  to  the  time  from  July  10, 1886,  to  September  20, 1887,  lacked 
seven  months  and  twenty  days  of  making  five  years,  and  you  required 
him  to  furnish  ^<  an  affidavit  duly  corroborated  that  he  continued  to 
reside  upon  and  cultivate  the  tract  since  date  of  proof,  for  the  length 
of  time  last  mentioned."  Thereupon  on  April  13, 1888,  he  filed  a  sap- 
plemental  statement  from  the  War  Department,  of  his  military  service, 
showing  that  his  resignation  was  based  on  surgeon's  certificate  of  disa. 
bility,  and  was  accepted  by  reason  of  such  certificate. 

It  having  appeared  from  the  evidence  that  claimant  was  deputy  col- 
lector of  customs,  your  letter  of  May  11, 1888,  called  upon  him  for  aa 
affidavit,  duly  corroborated,  of  the  exact  date  when  he  was  appointed 
to  said  office,  which  being  furnished,  showed  that  he  was  appointed 
^<  deputy  collector  and  mounted  inspector  of  customs  January  4,  1880,for 
the  district  of  Minnesota,  with  his  ofljce  ^t  9ottiaea^«  D.  Tt" 
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On  I^ovember  8, 1888,  yoar  office  considered  tbe  case  and  referring 
to  said  affidavit,  yon  say  in  your  letter  of  that  date : — 

His  entry  was  made  April  19,  1886,  and  residence  established  July  10,  1886,  both 
dates  snbseqaent  to  tbe  time  of  his  official  appointment.  He  was  well  aware  in 
making  his  entry  that  he  could  not  comply  with  the  law.  The  proof  is  rejected  and 
the  final  certificate  and  original  entry  are  held  for  oancellatioD. 

From  this  decision  be  appealed  to  this  Department,  and  assigns  as 
error: 

tHrst:  In  holding  that  Thompson's  rights  to  said  land  commenced  at  date  of  entry 
April  19, 1886. 

Second :  In  deciding  that  he  knew  at  the  time  of  entry  that  he  conld  not  comply 
with  the  law. 

Third :  In  rejecting  said  final  proof  and  holding  said  certificate  and  original  ^try 
for  cancellation. 

The  testimony  shows  that  James  G.  Thompson  served  from  Angnst 
19,  1862,  nntil  July  1, 1864  in  Company  E,  9th  Minnesota  Infantry,  and 
was  discharged  by  reason  of  promotion  to  Captain  in  68th  XT.  S.  C.  In- 
fantry, in  which  he  served  from  July  1, 1864  until  July  20, 1865,  when 
be  was  honorably  discharged,  his  "  resignation  based  on  surgeon's  cer- 
tificate of  disability." 

The  records  of  your  office  show  that  he  filed  homestead  declaratory 
statement  for  this  land  on  December  21, 1885. 

In  January  1886,  he  purchased  the  improvements  on  the  land,  placed 
there  by  a  former  occupant.  On  July  10, 1886,  he  moved  onto  the  tract 
with  his  family,  consisting  of  his  wife  and  three  children.  The  improve- 
ments on  the  land  consisted  of  a  house  built  of  hewed  poles  and  mortar; 
sod  roof;  plank  floor;  two  rooms,  two  doors,  two  windows,  and  a  cellar 
under  the  house.  The  house  was  plastered  with  lime  mortar  and  was 
habitable  at  all  seasons.  There  was  a  frame  stable  built  of  boards  with 
board  roof  and  two  windows;  a  well  six  feet  deep  of  good  water,  and 
there  were  ten  acres  of  land  broken.  When  he  moved  onto  the  tract  he 
took  all  of  his  household  furniture  and  all  his  chattel  property,  and 
bought  farming  utensils.  He  cultivated  the  broken  land  in  1886,  and 
in  1887  broke  ten  acres  additional  and  cultivated  the  twenty  acres. 

The  land  was  four  miles  from  Bottineau,  at  which  place  he  kept  an 
office  and  he  attended  there  when  his  official  duties  required,  but  lived 
on  his  land  with  his  family.  In  October  1886,  while  in  discharge  of  his 
duty  he  arrested  some  men  for  violating  the  revenue  laws  and  took  pos- 
session of  their  teams,  wagons,  harness  etc.,  and  took  them  to  Bot- 
tineau. He  stated  in  his  affidavit  of  September  20, 1887,  that  it  became 
necessary  for  him  to  remain  at  Bottineau  until  the  matter  was  settled, 
which  was  not  until  the  latter  part  of  June  1887,  when  he  returne<l  to 
his  homestead ;  but  he  went  to  his  home  frequently  during  this  time; 
lie  had  not  moved  his  property  or  household  goods  from  tlie  land.  Ilis 
family  went  to  Minnesota  about  the  last  of  November  I8S6,  and  stayed 
tliere  ^U  winter,  returning  in  June  1887,    Ho  statea  that  this  was  for 
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the  parpose  of  edacatiug  the  children,  there  being  do  Bchool  within 
twenty  miles  of  his  residence. 

While  it  is  true  that  the  entryman  did  not  commence  settlement  aud 
improvement  on  the  tract  antil  after  receiving  his  ofiBcial  appointment, 
it  is  also  trae  that  nnder  the  law  and  the  mlings  of  this  Departmeot 
prior  to  the  act  of  Congress  approved  March  2, 1889,  the  filing  of  his 
homestead  declaratory  statement  exhaosted  his  homestead  right.  See 
Maria  C.  Arter  (7  L.  D.,  136).  Besides  it  appears  from  the  testimony 
that  the  discharge  of  the  duties  of  this  office  was  not  inconsistent  with 
his  compliance  with  the  homestead  law. 

The  fact  that  he  had  made  homestead  declaratory  statement  does  not 
appear  in  the  record  of  the  case  sent  to  this  Department  from  your 
offioe,  nor  is  it  mentioned  in  any  of  yonr  office  letters  or  referred  to  in 
yoar  decision.  It  was  evidently  overlooked  by  your  office,  which  may 
account  for  the  charge  of  bad  faith  in  the  entryman  when  you  accuse 
him  of  making  an  entry  when  he  was  well  aware  he  could  not  comply 
with  the  law. 

The  first  assignment  of  error  is  well  taken.  The  entryman's  rights, 
dated  from  December  21,  1885.  The  second  assignment  refers  to  a 
mere  statement  which,  while  erroneous  is  not  a  ground  for  reversal. 
The  third  is  general  and  refers  to  the  entire  decision. 

I  am  of  opinion  that  the  entryman  made  his  entry,  settlement  aiul 
residence  in  good  faith ,  and  his  temporary  absence  as  shown  by  the 
testimony  does  not  affect  his  i*e8idence,  which  was  commenced  July  10, 
1886,  and  which  on  September  20,  1887,  had  been  maintained  more.than 
one  year.  Inasmuch  as  his  resignation  was  based  on  a  ^^  surgeon's  cer- 
tificate of  disability,''  and  was  accepted  by  reason  of  such  certificate,  he 
is  entitled  to  credit  for  his  full  term  of  enlistment — three  years.  This 
and  his  service  in  Company  0  9th  Minnesota  Infantry  Volunteers,  ag- 
gregate over  four  years  of  military  service,  and  having  resided  on  the 
land  one  year  as  required  by  law,  he  is  entitled  to  a  patent  which  will 
accordingly  issue. 

Your  decision  is  reversed. 


OSAGE  LAND-FINAL  PROOF— TBANSPBRKB-COSTS-NATUBAI-IZATION 

MiLUM  r.  Johnson. 

Where  an  applicant  for  OHa^^o  land  applioH  to  amend  his  filing,  the  time  witbin  which 
be  is  required  to  submit  tinal  proof  begins  to  rnu  from  the  date  when  such  auieud- 
ment  is  allowed. 

The  death  of  the  entryman  prior  to  the  day  fixed  for  the  hearing  is  no  ground  for  tho 
dismissal  or  suspension  of  proceedings  against  the  entry,  where  said  entryman 
bas  disposed  of  bis  interest  in  the  laud,  a4d  the  transfer^  ia  made  a  pafty  ^^ 
leadant  »ad  is  preaent  in  coiirt. 
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In  contest  cases,  under  rule  55  of  practice,  each  party  must  pay  the  cost  of  taking 
the  testimony  of  his  own  witnesses,  both  on  direct  and  cross-examination  of  said, 
witnesses. 

The  certification  of  naturalization  papers  should  be  received,  only  when  made  under 
the  hand  and  seal  of  the  cleric  of  the  court  in  which  such  papers  appear  of  record, 
unless  the  record  is  lost  or  destroyed,  when,  upon  proof  of  that  fact,  secondary 
evidence  may  be  received. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  29,  1890. 

I  have  considered  the  appeal  of  Amelia  Milum  from  your  office  de- 
cision of  October  29, 1888,  wherein  yoa  dismiss  the  contest  instituted 
by  said  Milam  against  defendant,  John  J.Johnson,  involving  the  SE.^ 
of  Sec.  25,  T.  30  S.,  R.  8  W.,  Wichita,  Kansas. 

Plaintiff,  Milum,  filed  Osage  declaratory  statement,  Ko.  28,025,  on 
May  8, 1884,  claiming  settlement  April  23, 1884,  on  the  W.  J  SW.  J  of 
Sec.  30,  and  E.  J  SB.  J  of  Sec.  26,  T.  30  S.,  R.  9  W.  Finding  that  her 
filing  did  not  conform  to  her  settlement,  your  office,  on  November  13, 

1884,  on  her  request  amended  said  filing  to  the  W.  ^  SE.  ^  and  E.  ^  S W. 
4  of  Sec.  25,  T.  30  S.,  R.  8  W. 

The  defendant,  Johnson,  filed  Osage  declaratory  statement  No.  29,295, 
October  10, 1884,  alleging  settlement  July  8, 1884,  on  the  SE.  i  of  Sec. 
25,  T.  30  S.,  R.  8  W.  This  filing  was  in  conflict  with  that  of  plaintiflf, 
as  to  the  W.  ^  SE.  4  of  said  section.  On  December  4, 1884,  a  little 
more  than  two  months  after  his  filing,  Johnson  gave  notice  of  his  in- 
tention to  make  final  proof  before  I.  P.  Campbell,  or  William  M.  Glenn, 
notaries  public,  at  Harper,  Kansas,  on  January  17,  1885.  Johnson's 
proof  was  accordingly  taken  before  Notary  Glenn  on  the  day  set,  and 
on  February  3, 1885,  his  final  affidavit  was  made  before  the  register, 
and  receipt  for  first  instalment  of  $50  was  given. 

On  March  2, 1885,  the  plaintiff  filed  a  corroborated  affidavit  in  the 
local  land  office,  alleging  that  she  had  improved  and  continuously  resided 
upon  the  land  embraced  in  her  said  amended  filing  of  November  13, 
1884 ;  that  upon  July  8,  1884,  defendant  Johnson  settled  upon  the  E.  ^ 
SE.  4  of  said  section,  but,  when  he  came  to  file,  he  filed  upon  the  entire 
SE.  i  of  said  section,  the  west  half  of  which  Milum  had  already  settled 
upon  and  improved ;  that  being  unable  to  read  or  write,  she  knew 
nothing  of  said  Johnson's  notice  to  make  final  proof;  that  prior  to  his 
submitting  the  same  he  made  no  improvements  of  any  kind  or  nature 
upon  the  W.  ^  of  the  SE.  J — the  land  in  dispute — but  that  she  had 
plowed  apart  of  the  same  and  raised  upon  it  crops  of  corn  and  millet, 
and  built  a  stable ;  that  said  Johnson  told  her  that  he  was  proving  up 
his  eighty  for  Hugh  Garrett,  of  Harper,  Kansas,  and  that  soon  after 
submitting  his  proof,  he  did  convey  said  land  to  said  Garrett. 

Upon  this  affidavit  being  filed  in  your  office,  you,  on  November  6, 

1885,  authorized  a  hearing  to  determine  the  rights  of  the  parties.    In 
pursuance  of  said  order,  a  hearing  was  duly  had.    Personal  service  was 
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made  on  defendant,  and  also  apon  Hugh  Garrett,  to  whom  said  John- 
son had,  on  February  9,  1885,  conveyed  by  general  warranty  all  right, 
title  and  interest  in  and  to  the  said  SE.  ^  of  said  section.  On  this  hear- 
ing, the  register  and  receiver  found  in  favor  of  the  plaintiff  upon  the 
testimony  submitted,  and  recommendM  the  cancellation  of  defendant's 
entry.  Upon  his  appeal,  you  reversed  said  finding  and  dismissed 
Milum's  contest,  without  passing  directly  upon  the  charges  affecting 
Johnson's  entry,  for  the  reason  that  both  filings  were  made  under  the 
provisions  of  section  2260  of  the  Eevised  Statutes  and  the  act  of  May 
28, 1880  (infra)^  and  that  plaintiff  had  no  legal  standing  under  the 
claim  of  a  superior  right,  she  failing  to  make  proof  within  six  months 
after  filing,  and  that  her  filing  became  subject  to  defendant's,  by  the 
operation  of  said  statute. 

On  March  4, 1885,  two  days  after  Milum  filed  protest  against  John- 
son's entry,  she  gave  notice  of  her  intention  to  make  final  proof  before 
Bert  Yenable,  clerk  of  district  court,  at  Kingman,  Kansas,  on  April  18, 
1885. 

In  pursuance  of  said  notice,  the  proof  was  duly  taken.  It  showed 
continuous  residence  and  improvements  valued  at  $250.  This  proof 
appears  to  have  remained  in  the  local  office  and  endorsed  thereon  is  the 
following: — 

U.  S.  Land  Officb,  Wichita,  Kan: 

I  hereby  certify  that  this  proof  was  on  the  9th  day  of  November,  1888,  discovered 

in  the  receiver's  office  among  old  papers,  and  that  I  never  fi^ad  any  knowledge  ttat 

sach  proof  was  in  existence.  • 

December  6,  1888. 

Sam.  L.  Gilbert, 

^  Beotwer. 

Before  Johnson  made  his  Osage  declaratory  statement  Milum  had 
(exact  date  not  of  record)  filed  a  petition  to  be  allowed  to  amend  her 
filing  to  embrace  the  land  on  which  she  had  settled,  and  Johnson's  filing 
was  made  with  notice  of  this  application,  as  shown  by  the  record. 

On  Milum's  request,  your  office,  on  November  13, 1884,  amended  her 
filing.  It  follows,  therefore,  that  the  proof  submittiHi  by  her  on  April 
18, 1885,  was  within  six  months  of  her  filing,  and  meets  the  rule  in  the 
case  of  Hessong  v.  Burgan,  9  L.  D.,  353. 

On  the  hearing  before  the  register,  April  5,  1886,  Garrett  filed  a 
motion  to  continue  the  case  by  reason  of  the  severe  sickness  of  his  co- 
defendant,  Johnson.  This  motion  was  granted,  but  plaintiff  was  per- 
mitted to  introduce  her  testimony,  to  which  ruling  defendant  excepted. 
The  plaintifi's  testimony  was  taken  and  case  continued  until  May  12, 
1886.    Defendant  Hugh  Garrett,  with  his  attorney,  was  present. 

On  May  12,  the  parties  again  appeared,  when  Hugh  Garrett,  by  his 
attorney,  moved  the  abatement  and  dismissal  of  the  case  and  the  fol- 
lowing grounds  were  assigned : 

1.  That  the  defendant  and  entryman  John  J.  Johnson  died  on  April  4, 1886,  the 
day  next  preceding  the  taking  of  the  testimony  of  plaintiff  before  the  register. 
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2.  That  there  was  no  each  person  in  existence  as  the  defendant  Johnson,  and  no 
Bait  conld  be  pending  against  him. 

3.  Becaase  said  Johnson  was  the  material  and  indispensable  defendant  to  the  com- 
plaint of  the  plaintiff  and  no  procedings  conld  be  maintained  against  a  dead  person. 

4.  Because  no  administrator  or  executor  of  the  estate  of  said  Johnson  had  been 
appointed,  and  no  one  authorized  to  represent  said  estate. 

5.  Becaase  of  the  death  of  said  Johnson,  on  April  4,  1886,  this  action  abated,  and 
there  was  no  proceeding  pending  against  either  of  the  defendants  on  April  5,  1886. 

Proof  of  Johnson's  death  was  filed  in  sapport  of  the  motion.  The 
raster  overrnled  this  motion,  and  also  another  motion  to  continue 
Said  caase  nntil  an  administrator  of  the  estate  of  Johnson  be  appointed 
Thereupon,  defendant,  Hugh  Garrett,  moved  to  strike  out  from  plaint- 
iff's testimony,  taken  April  5^  and  6,  all  that  part  of  the  same  relating 
to  the  personal  transactions  or  statements  made  by  Johnson,  claimed 
to  have  been  made  by  him  during  his  lifetime — subject  to  which  motion 
defendant  introduced  his  testimony. 

It  is  to  be  observed  that,  on  April  5, 1886,  the  day  fixed  for  the  hear- 
ing, it  was  not  known  that  Johnson  was  dead.  Moreover,  defendant 
Johnson  was  only  a  nominal  defendant.  He  had,  on  February  9, 1885, 
six  days  after  obtaining  his  receipt  for  the  first  installment,  conveyed 
all  his  interests  in  said  lands  to  Hugh  Garrett.  Both  Johnson  and  Gar- 
rett were  served  with  notice,  and  Garrett  appeared.  At  the  hearing, 
therefore,  Garrett  was  the  only  party  defendant,  who  had  any  interest 
in  the  proceeding  ordered  by  your  office  on  November  5, 1885.  It  was 
a  proceeding  to  inquire  as  to  which  of  the  parties,  Milum  or  Johnson, 
had  the  superior  right  to  the  land.  The  investigation  was  also  made 
to  inquire  into  Milum's  averment  that  Johnson's  entry  was  made  for 
Garrett^s  benefit.  Johnson  having  conveyed  to  Garrett,  the  latter  was 
the  only  party  in  interest,  and  the  register  did  not  err  in  overruling 
defendant's  motion  to  abate,  because  of  Johnson's  death ;  nor  did  he 
err  in  refusing  to  continue  the  case  until  an  administrator  of  Johnson's 
estate  was  appointed,  for  the  manifest  reason  that  such  administrator 
conld  exercise  no  j  urisdiction  over  property  belonging  to  Garrett.  Had 
Johnson  been  living,  he  might  have  been  a  witness  for  Garrett,  but  his 
death  for  this  reason  could  neither  abate  nor  continue  the  suit. 

Defendant  also  complains  of  the  action  of  the  register  in  refusing  de- 
fendant the  alleged  right  of  cross-examining  plaintiff's  witnesses,  with- 
out advancing  the  register's  fees  therefor.  While  the  register  was  per- 
haps justified  in  this  ruling,  under  the  practice  of  your  office,  yet  I  have 
deemed  this  a  proper  occasion  to  correct  a  practice  which  often  entails 
greac  hardships,  and  which  is  contrary  to  all  ordinary  rules  of  procedure 
in  obtaining  evidence.    Eule  55  of  the  Kules  of  Practice  is  as  follows : 

In  other  contested  cases,  each  party  mnst  pay  the  cost  of  taking  testimony  npon 
his  own  direct  and  cross  examination. 

I  construe  this  to  mean  that  each  party  must  pay  the  cost  of  taking 
the  testimony  of  his  own  witnesses,  both  in  the  direct  and  the  cross  ex* 
amiuation  of  such  witnesses.    The  cross  examination  of  a  witness  is 
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part  of  his  testimonyy  and  he  is  to  bo  treated  as  the  witness  of  the  party 
calliDg  him. 

'  Bale  41  gives  officers  the  right  to  sainmarily  put  a  stop  to  obvioosly 
irrelevant  questioning ;  still  rule  56  makes  it  discretionary  with  the  of- 
ficer to  allow  such  irrelevant  questioning  to  proceed  at  the  sole  cost  of 
the  party  making  such  examination.  And  while  rule  56  refers  specially 
to  rule  54,  which  is  confined  to  contests  under  the  act  of  May  14,  1880, 
the  reason  on  which  rule  56  rests  is  equally  applicable  to  cross-examina- 
tions  in  contests  covered  by  the  provisions  of  rule  55,  and  an  amend- 
ment of  rule  56  to  such  eft'ect  seems  called  for  by  the  construction  herein 
given  to  rule  55.  You  will  accordingly  please  prepare  and  submit  at  an 
early  day,  for  the  approval  of  the  Department,  an  amendment  of  rule 
56,  so  as  to  make  it  conform  to  the  views  above  expressed. 

Section  2259  of  the  Revised  Statutes  of  the  United  States  provides 
as  follows : — 

Every  person  being  the  head  of  a  family  or  a  widow,  or  a  single  person  over  the 
age  of  twenty-one  years  and  a  citizen  of  the  United  States^  or  having  filed  a  declara- 
tion of  intention  to  become  such is  authorized  to  enter  ....   one 

hnndred  and  sixty,  or  a  quarter  section  of  land    .    .    .    .    .    upon  paying  the  min- 
imum price  of  such  land. 

It  is  not  clear  from  the  evidence  in  this  case  that  Milum  is  a  qualified 
pre-emptor.  The  evidence  should  show  whether  she  is  ^^  the  head  of  a 
family  '^  or  a  widow,  or  a  single  person  over  twenty-one  years  of  age,  or 
whether  she  is  the  wife  of  Thomas  Shea. 

The  evidence  of  the  naturalization  of  John  J.  Johnson  is  defective. 
The  certified  copy  by  the  notary,  Glenn,  of  a  copy  purporting  to  be  a 
transcript  from  the  Court  of  Common  Pleas,  Buchanan  county,  Mis- 
souri, can  not  be  received.  The  certification  of  naturalization  papers 
should  be  received  only  when  made  under  the  hand  and  seal  of  the 
clerk  of  the  court  in  which  such  papers  appear  of  record,  unless  such 
reoord  is  lost  or  destroyed,  when,  upon  proof  of  that  fact,  secondary 
evidence  may  be  reeeived. 

For  the  reasons  above  given,  I  direct  that  this  case  be  remanded  for 
a  new  hearing.    Notify  all  parties  in  interest 


Frank  Bubns. 

Motion  for  review  of  departmental  decision  rendered  March  27, 1890, 
10  L.  D.,  365,  denied  by  Secretary  Noble,  June  4, 1890. 
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PBJE-EMlTIONENTRir— MAKKIED  WOMAN— EQUITABLE  ADJUDICATION. 

Emma  McGlubg. 

In  the  absence  of  an  adverse  olaim,  a  pre-emption  entry,  made  in  good  faith  by  a  mar- 
ried "woman,  may  be  referred  to  the  board  of  equitable  adjudication,  where  it  ap- 
pears that  she  had  fnlly  complied  with  the  law  as  to  settlement,  residence,  and 
improrements  prior  to  marriage,  and  the  local  office,  with  full  knowledge  of  the 
facts,  accepted  proof  and  payment  for  the  land  and  issued  final  certificate  there- 
for. 

The  case  of  Margaret  Forgeot,  7  L.  D.,  280,  overruled. 

First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  the  General 

Land  OfficCj  June  4, 1890. 

April  18, 1884,  Emma  Roberts  filed  her  declaratory  statement  for  the 
NE.  i  of  Sec.  32,  T.  34,  K.  15  W.,  Niobrara  land  district,  Nebraska.  De- 
cember 29, 1884,  she  married  William  A.  McOlorg.  April  18, 1885,  Mrs. 
McClarg  made  pre-emption  proof,  and  on  the  29th  of  the  same  month 
paid  for  said  tract  of  land,  and  obtained  her  fioal  certificate. 

By  decision  of  your  office,  dated  Jan  nary  9, 1888,  her  entry  was  held 
for  cancellation,  on  the  gronnd  that  being  a  married  woman  at  the  date 
of  making  final  proof  she  was  not  aqna  lified  pre-emptor,  and  that  there- 
fore said  entry  is  illegal.    From  this  decision  Mrs.  McGlnrg  appeals. 

The  final  proof  shows  that  appellant  settled  on  the  described  tract 
of  land  April  10, 1884,  and  resided  on  it  continnonsly  up  to  the  date  of 
making  proof,  April  18, 1885,  and  that  from  the  time  of  settlement  np 
to  the  date  of  her  marriage,  December  29, 1884,  she  was  unqnestionably 
a  duly  qualified  pre-emptor. 

Her  improvements  at  the  time  she  made  proof— -and  by  fair  inference 
at  the  time  she  was  married — consisted  of  a  frame  dwelling  house,  twelve 
by  fourteen  feet,  and  a  story  and  a  half  high;  a  root  house ;  pig- pens ; 
eight  acres  of  land  broken,  on  which  she  had  raised  one  hundred  and 
twenty-five  bushels  of  corn  and  twenty  bushels  of  potatoes,  and  a  vege- 
table garden.  She  had  also  set  out  two  hundred  forest  trees  on  her 
claim.  The  total  value  of  these  improvements  is  estimated  at  three 
hundred  dollars.  That  applicant  could  have  made  proof  and  pre-emption 
cash  entry  of  the  described  tract  of  land  auy  time  between  October  18, 
and  December  29, 1884,  there  is  no  reasonable  grounds  to  doubt.  The 
only  question  to  be  determined  then  is,  did  appellant  by  her  marritige 
forfeit  her  right  to  said  tract  t  Has  she  by  this  act  lost  all  benefit  under 
her  pre-emption  cash  entry  and  turned  herself  out  of  house  and  home  f 

The  evidence  in  this  case  satisfactorily  shows  that  appellant,  on  Oc- 
tober 18, 1884,  had  complied  with  the  requirements  of  the  pre-emption 
law  and  the  regulations  of  this  Department  thereunder,  relative  to  fil- 
ing her  declaratory  statement,  settlement,  residence  and  improvement 
of  the  land  covered  by  her  said  certificate,  and  was  at  that  time  author- 
ized  by  law  to  make  pre-emption  cash  entry  of  said  land.  Had  she  made 
her  final  proof  at  any  time  prior  to  her  marriage,  there  can  be  no  ques- 
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lion  bat  that  she  would  liavc  been  entitled  to  a  patent  for  said  land. 
It  must  be  observed  that  the  pre-emption  law  does  not  declare  a  for- 
feiture for  failure  to  make  final  proof  and  payment  for  unoffered  laDd 
(such  as  this  was)  within  the  time  prescribed  by  law.  (Sec  2267,  U.  S. 
Revised  Statutes.) 

In  this  case,  the  pre-emptor  made  her  proof  after  her  marriage,  bat 
since  the  same  showed  that  she  had  fully  complied  with  the  require- 
ments of  the  law  as  to  settlement,  residence  and  improvements  prior  to 
her  marriage,  that  there  is  no  adverse  claim,  and  the  entry  was  founded 
upon  a  bona  fide  right  of  pre-emption,  that  the  land  was  public  land 
and  subject  to  entry,  and  the  local  officers,  with  a  full  knowledge  of  all 
the  facts,  accepted  the  proof  and  payment  for  the  land  and  issued  cer 
tificate  therefor,  I  am  clearly  of  the  opinion  that  the  entry  ought  not  to 
be  forteited,  but  should  be  submitted  to  the  board  of  equitable  adjudi- 
cation for  consideration  under  the  appropriate  rule. 

The  Department  has  held  for  a  long  time  that  the  entry  of  a  married 
woman,  where  all  the  necessary  acls,  including  publication  of  notice  of 
intention  to  make  proof,  have  been  performed  prior  to  marriage,  shoald 
be  submitted  to  the  board  of  equitable  adjudication  for  its  consideration. 
Lydia  Steele  (1  L.  D.,  460).  See  also  Melissa  J.  Cunningham  (8  L.  D., 
433) ;  Mary  E.  Funk  (9  L.  D.,  216)  j  Susan  Herre  (10  L.  D.,  166). 

I  am  unable  to  perceive  that  the  fact  that  the  pre-emptor  has  given 
notice  of  intention  to  make  final  proof  can  materially  alter  the  case. 
If  the  applicant  had  in  good  faith,  prior  to  her  marriage,  complied  with 
the  requirements  of  the  preemption  law  and  the  departmental  rulings 
thereunder  relative  to  settlement,  improvement  and  residence,  and  sub- 
sequently the  local  officers  accepted  payment  for  the  land,  there  being 
no  adverse .  claim,  the  entry  should  be  submitted  to  said  board  for 
its  consideration.  I  am  not  unmindful  of  the  ruling  of  the  Department 
in  the  case  of  Margaret  Forgeot  (7  L.  D.,  280),  holding  a  different  doe- 
trine,  but  that  case  seems  to  me  not  to  be  in  harmony  with  the  other 
departmental  decisions  cited  herein,  and  it  is  hereby  overrnled. 

The  decision  of  your  office  is  accordingly  modified. 


BAILBOAB  GRANT-PRIVATB  CLAIM-  SUBVET. 

OHILDS  V.  SOUTHBBN  PACIFIC  E.  R.  Co.  (ON  EeVIBW). 

An  allegation  that  certain  lands  were  embraced  within  a  survey  of  a  private  claim, 
made  under  section  8,  act  of  July  2^),  1866,  at  the  date  when  the  company's  rij^ht 
attached,  and  were  thus  excepted  from  the  grant,  must  fail,  if  it  does  not  appear 
that  a  copy  of  the  plat  of  the  township  thus  surveyed  was  filed  in  the  local  office 
prior  to  said  date. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  June  7, 

1890. 

The  attorneys  of  Samuel  B.  Ghilds  have  filed  a  motion  for  review  of 
departmental  decision  of  October  8, 1889  (9  L.  D.,  471),  in  the  case  of  said 
Childs  V,  Southern  Pacific  E.  E.  Company,  rqeoting  Ohilds^  application 
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to  make  homestead  entry  for  the  ^W.  J  of  Sec.  31,  T.  4  S.,  R.  3  W.,  S. 
B.  M.,  Los  Angeles  California  land  district. 
In  support  of  sach  motion  the  following  errors  are  assigned : 

Ist.  Error  in  neglecting  to  consider  and  give  proper  effect  to  the  segregatioD  and 
location  upon  the  gronnd  of  the  San  Jacinto  grants  in  October,  1867,  by  the  United 
States  surveyor  general  for  California  nnder  and  pursuant  to  the  act  of  Congress  July 
23,  1866,  authorizing  and  directing  such  location  in  such  a  case  as  this. 

2nd.  Error  in  refusing  to  hold  that  such  location  and  segregation  (which  stood  nn- 
reversed  and  valid  on  April  3,  1871,  ^rhen  the  grant  t-o  Southern  Pacific  R.  B.  Co.  at- 
tached) operated  to  except  the  land  embraced  therein  from  such  railroad  grant. 

3rd.  Error  in  holding  that  the  land  embraced  in  such  segregation  and  location  was 
public  land  on  April  3,  1871. 

4th.  Error  in  affirming  the  rejection  of  this  application. 

Thns  it  is  seen  that  the  only  question  presented  by  this  motion  is  as 
to  the  effect  of  a  certain  survey  or  surveys  claimed  te  have  been  made 
in  1867.  This  sarvey  was  referred  to  in  the  decision  complained  of  as 
follows :  "  There  appears  to  have  been  some  sort  of  survey  of  these  two 
grants  made  in  the  year  1867,  but  such  survey  was  never  accepted  or 
approved  by  your  office  or  the  Department  It  is  now  urged  that  this 
survey  was  made  under  and  in  accordance  with  the  provision^  of  the 
eighth  section  of  the  act  of  July  23,  1868  (14  Stat.,  218),  and  did  not 
need  the  approval  of  your  of&ce  or  of  this  Department  to  render  it  effect- 
ive, the  approval  of  the  surveyor  general  being  all  that  was  necessary 
to  that  end. 

The  particular  tract  of  land  involved  in  this  case,  is  within  the  bound- 
aries of  the  survey  claimed  to  have  been  made  in  1867  of  the  San  Ja- 
cinto Nuevo,  and  hence  all  questions  relating  to  the  other  two  San  Ja- 
cinto grants  might  be  properly  disregarded.  There  are  however  a  large 
number  of  similar  cases  pending  in  this  Department  and  in  your  ofiice 
involving  tracts  of  land  claimed  to  have  been  within  the  boundaries  of 
one  or  the  other  of  those  two  grants  as  surveyed  at  the  time  the  grant 
to  the  railroad  company  took  effect,  and  it  was  for  that  reason  that  in 
the  consideration  of  this  case  on  appeal  each  of  these  grants  was  con- 
sidered. The  questions  presented  by  this  motion  for  review,  as  will  be 
seen  from  a  statement  of  the  facts,  can  relate  to  one  only  of  said  grants, 
and  the  other  two  may  be  disposed  of  with  a  statement  of  the  facts. 

The  grant  of  the  Sobrante  de  San  Jacinto  Viejo  Nuevo  was  finally  con- 
firmed by  the  judgment  of  the  United  States  supreme  court,  at  the  De- 
cember term  186.1,  affirming  the  decree  of  the  district  court  (1  Wall.,  311) 
and  patent  was  issued  therefor  on  October  26, 1867.  This  patent  des- 
ignated definitely  the  land  conveyed  by  said  grant  and  having  been  is- 
sued prior  to  the  date  the  grant  to  the  railroad  company  took  effect,  no 
land  other  than  that  described  in  the  patent  was  at  said  date  reserved 
or  affected  by  said  Sobrante  grant.  All  question  as  to  land  claimed  to 
have  been  excepted  from  the  grant  to  the  railroad  company  by  the  So- 
brante grant  is  therefore  eliminated  from  the  case,  and  need  not  be  fur- 
ther considered. 
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The  only  claim  made  iu  connection  with  the  San  Jacinto  Yiejo  grant 
is  that  there  was  a  survey  of  said  grant  in  1867  under  the  provisions 
of  the  eighth  section  of  the  act  of  July  23, 1866  (U  Stat,  218),  which 
included  within  the  boundaries  of  said  grant  land  afterwards  excluded 
therefrom  and  which  survey  still  remained  in  force  at  the  date  the 
grant  to  the  railroad  company  took  effect  Section  eight  of  said  act 
provides : 

That  in  all  cases  where  a  claim  to  land  by  yirtne  of  a  right  or  title  derived  from  the 
Spanish  or  Mexican  authorities  has  been  finally  confirmed,  and  a  survey  and  plat 
thereof,  shall  not  have  been  requested  within  ten  months  from  the  passage  of  Ihia 
act,  as  provided  by  section  six  and  seven  of  the  act  of  July  1st,  eighteen  handred  and 
sixty-four,  '*To  expedite  the  settlement  of  titles  to  lands  in  the  State  of  California," 
and  in  all  cases  where  a  like  claim  shall  hereafter  be  finally  confirmed,  and  a  sarvey 
and  plat  thereof  shall  not  be  requested,  as  provided  by  said  sections  within  ten  months 
after  the  passage  of  this  act,  or  any  final  confirmation  hereafter  made,  it  shall  be  the 
duty  of  the  surveyor-general  of  the  United  States  for  California,  as  soon  as  practicable 
after  the  expiration  of  ten  months  from  the  passage  of  this  act,  or  such  final  confirma- 
tion hereafter  made,  to  cause  the  lines  of  the  public  surveys  to  be  extended  over  such 
land,  and  he  shall  set  off,  in  full  satisfaction  of  such  grant,  and  according  to  the 
lines  of  the  public  surveys,  the  quantity  of  land  confirmed  iu  such  final  decree,  and 
as  nearly  as  can  be  done  in  accordance  with  such  decree;  and  all  the  land  not  in- 
cluded in  such  grant  as  so  set  off  shall  be  subject  to  the  general  land  laws  of  the  United 
States :  Provided,  That  nothing  in  this  act  shall  be  construed  so  as  in  any  manner  to 
interfere  with  the  right  of  bona  fide  pre-emption  claimants. 

Under  the  provisions  of  this  section  no  sarvey  could  have  been  made 
nntil  after  the  expiration  of  ten  months  from  the  date  of  the  final  con- 
firmation of  the  grant.  The  grant  of  San  Jacinto  Yiejo  was  not  finally 
confirmed  until  November  2, 1875.  The  motion  for  review  mast  then 
in  so  far  as  it  relates  to  the  lands  within  the  claimed  limits  of  the  San 
Jacinto  Viejo  be  denied. 

The  grant  San  Jacinto  Nuevo  was  confirmed  by  the  district  court 
February  14,  1856,  which  decree  of  confirmation  became  final  upon  the 
dismissal  by  the  supreme  court  of  the  appeal  February  23, 1857,  and 
patent  was  issued  therefor  January  9,  1883.  A  survey  under  the  pro- 
visions of  the  eighth  section  of  the  act  of  July  23, 1866,  might  properly 
have  been  made  at  any  time  after  the  expiration  of  ten  months  from 
the  date  of  said  act,  and  prior  to  tlie  date  of  patent. 

In  support  of  the  allegations  that  surveys  of  the  different  townships 
into  which  the  grant  of  San  Jacinto  ll^uevo  extends  were  made  in  1867, 
and  lands  set  off  for  said  grant  by  and  with  the  approval  of  Surveyor 
General  Upson,  there  is  filed  a  plat  entitled  "  Plat  of  Baucho  San 
Jacinto  Nuevo  as  located  by  the  U.  S.  Surveyor  General  during  the 
months  of  September  and  December  1867,  compiled  from  the  maps  of 
the  several  townships  Nos.  1  of  the  official  records  of  the  office.  Bound- 
aries shown  by  lines  colored  blue.    Scale  100  chains  1  inch. 

Located  under  the  provisions  of  the  act  of  Congress  approved  July 
23, 1866.» 
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To  ibis  plat  the  foUowiBg  certificate  is  appended : 

''  I  hereby  certify  this  plat  to  be  correctly  compiled  from  the  original  maps  on  file 
in  this  office." 

Then  comes  a  list  of  townships,  viz : 

T.  No.  3  S.,  R.  No.  2  W.  S.  B.  M.,  approved  September  26, 1S67. 
«    <<    4  <i    If     i<    2  '*'    *'  ''    "  '^  ''         25  18G7. 

it    It    4  tt    it     it    3  tt    tt  ti   tt  .(         December  21, 1867. 

it    tt    4  tt    tt     <•    4  it    tt  tt   tt  It  tt         21  1867. 

tt    tt    5  tt    tt    tt    3  tt    tt  tt   it  tt  tt         21. 1867. 

This  certificate  is  dated  November  7,  1889,  and  signed  by  B.  P. 
Hammond  Jr.,  XT.  S.  Surveyor  General  for  California.  In  addition  to 
this  plat  there  is  on  file  a  copy  of  a  map  of  township  4  south,  range  3 
west,  San  Bernardino  meridian,  in  which  the  tract  involved  in  this  case 
is  situated,  certified  by  the  surveyor-general  in  1876  and  by  the  register 
of  the  Los  Angeles  land  office  October  30, 1889,  as  a  true  copy  of  plats 
of  said  township  on  file  in  their  respective  offices.  This  plat  has  marked 
on  it  "  Lot  No.  37  Part  of  Bancho  San  Jaciuto  Nuevo  ^  within  the 
boundaries  of  which  the  land  here  in  question  is  located.  Among  other 
statements  appearing  thereon  is  the  following  :~^<  Lot  No.  37,  located 
by  Surv.  Gen'l.,  under  act  of  Congress  approved  July  23, 1866-Dec. 
1867,''  and  the  following  certificate : 

The  above  plat  of  township  No.  4  soath  range  No.  3  west  San  Bernardino  meridian 
has  been  made  out  in  conformifcy  to  the  field  notes  of  the  undermentioned  sarveys 
thereof  returned  to  and  filed  in  this  office  which  have  been  examined  and  approved. 
(Signed)  L.  Upson, 

Surv.  Gen*l,  Cktla. 
Surveyor  General's  Office, 

San  Franoitcoy  Cala.  Deo.  21, 1867. 

This  is  the  evidence  relied  upon  in  support  of  this  motion  and  to  show 
that  a  survey  was  made  and  approved  by  the  surveyor  general  in  ac- 
cordance with  the  provision  of  said  act.  I  do  not  think  it  is  sufficient 
for  that  purpose.  The  certificate  on  the  copy  of  the  plat  of  T.  4  S.,  E. 
3  W.,  does  not  refer  to  any  survey  except  those  made  in  1855.  Further- 
more it  is  not  shown  that  this  plat  was  filed  in  the  local  office  prior  to 
the  date  the  rights  of  the  railroad  company  attached.  The  supreme 
court  in  discussing  the  effect  of  a  survey  under  this  act  in  the  case  of 
Frasher  v.  O'Connor  (115  U.  S.,  102-114),  said : 

The  survey  of  the  land  confirmed  is  withdrawn,  therefore,  from  that  special  super- 
vision and  control  which  are  vested  in  the  Commissioner  of  the  General  Land  Office 
over  sarveys  of  private  land  claims  made  onder  the  act  of  1864.  The  laws  and 
practice  of  the  Land  Department,  with  respect  to  the  sarveys  of  the  public  lands 
generally,  only  apply,  and  mast  govern  the  case.  Had  it  been  the  intention  of 
Congress  to  retain  the  special  supervision  of  the  Commissioner,  it  is  reasonable  to 
suppose  that  the  intention  would,  in  some  way,  have  been  expressed.  But  there  is 
nothing  of  the  kind,  and  the  survey  is  therefore  to  be  treated  as  an  ordinary  official 
survey  of  the  public  lands,  and,  as  such,  is  operative  until  changed  or  set  aside  by 
the  Land  Department. 
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'^  An  ordinary  official  survey  of  the  public  lands"  does  not  liowever 
become  eflfective  until  a  copy  of  the  plat  of  the  township  so  surveyed 
has  been  filed  in  the  local  office.  Applying  the  same  rale  to  the  survey 
here  claimed  to  have  been  made  we  must  hold  it  was  not  effective 
for  any  purpose  until  plats  of  the  townships  in  question  had  been  filed 
in  the  local  office.  It  is  not  shown  that  sach  plats  were  filed  prior  to 
the  date  the  rights  of  the  railroad  company  attached,  bat  on  the  con- 
trary the  certified  copy  filed  here  indicates  that  a  copy  of  that  plat  was 
not  filed  in  the  local  office  until  after  May  12,  1876,  the  date  of  the 
certificate  of  the  surveyor  general,  heretofore  referred  to. 

The  facts  presented  are  not  sufficient  to  warrant  a  revocation  of  the 
decision  complained  of  and  said  motion  for  review  must  be,  and  is 
hereby  denied. 


PBE-EMPXION—TRAXSMUTATION-ACT  OF   MARCH  «,  1889. 

James  W.  Babrt. 

A  pre-emption  settler  whose  claim  was  initiated  prior  to  the  act  of  March  2,  ldtj9,  is 
anthorized  by  section  2,  of  said  act  to  transmate  his  filing  into  a  homestead  tnirj, 
although  he  has  already  perfected  title  to  another  tract  nnder  the  homestead 
law. 

Secretary  Noble  to  the  Commissioner  of  the  Qeneral  Land  Office^  June  6, 

1890. 

October  18,  1888,  James  W.  Barry  filed  pre-emption  declaratory 
statement  for  the  SB.  i  of  Sec.  20,  T.  133  K,  R.  55  W.,  Fargo  district, 
[North  Dakota,  alleging  settlement  the  14th  of  that  month,  and  May  16, 
1889,  he  applied  to  transmute  said  filing  into  a  homestead  entry.  It 
appears  that,  on  September  22, 1881,  Barry  haA  made  homestead  entry 
of  another  tract,  and,  having  commnted  the  same,  March  21,  1883,  had 
received  patent  thereunder  for  the  land  embraced  therein.  Because  of 
this  prior  commnted  homestead  entry,  under  which  he  had  "perfected 
title  to  a  tract  of  land,"  the  local  officers  rejected  his  application  U> 
transmute  his  pre-emption  filing  into  a  homestead  entry,  and,  on  ap- 
peal, your  office,  by  decision  of  January  3,  1890,  sustained  the  action 
of  the  local  officers,  and  he  now  appeals  to  this  Department. 

This  case  involves  the  construction  of  section  two,  act  of  March  2, 
1889  (25  Stat.,  854),  which  is  as  follows : 

That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  iand  of  wbicli 
he  has  made  eu  try  nnder  the  homestead  law,  may  make  a  homestead  entry  of  not 
exceeding  one-qnarter  section  of  public  land  subject  to  such  entry,  such  previous 
filing  or  entry  to  the  contrary  notwithstanding;  but  this  right  shall  not  apply  to 
persons  who  perfect  title  to  lands  nnder  the  pre-emption  or  homestead  laws  already 
initiated :  Providedy  That  all  pre-emption  settlers  npon  the  public  lands  whose  claim!^ 
have  been  initiated  prior  to  the  passage  of  this  act  may  change  such  entries  to  home- 
stead entries  and  proceed  to  perfect  their  titles  to  their  respective  claims  under  the 
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liomestead  law  notwithstanding  they  may  have  heretofore  had  the  benefit  of  such 
Ia^w,  bot  such  settlers  who  perfect  title  to  such  claims  nnder  the  homestead  law  shall 
not  thereafter  be  entitled  to  enter  other  lands  under  the  pre-emption  or  homestead 
la^B  of  the  United  States. 

The  right  of  transmatation  of  a  pre-emption  filing  into  a  homestead 
entry  in  general,  being  ereatcd  by  and  a  part  of  the  homestead  law 
(  Revised  Statutes^  2289)  and  one  mode  provided  therein  of  exercising 
the  homestead  right,  conld  not  be  claimed  by  a  party  who  had  already 
exhausted  his  homestead  right  by  a  former  homestead  entry.  Congress 
recognizes  this  in  the  proviso  to  the  above  section,  which  virtually  con- 
fers the  right  of  second  homestead  entry  upon  pre-emption-  claimants 
Tvhose  claims  were  pending  at  the  date  of  the  act,  by  giving  them  the 
privilege  of  transmutation,  notwithstanding  they  had  before  the  act 
bad  the  ^^  benefit "  of  the  homestead  law.  Barry's  application  is  under 
this  proviso,  and  the  question  to  be  determined  is,  whether  it  authorizes 
transmutation  of  a  pre-emption  filing  into  a  homestead  entry  in  a  case 
(like  Barry's)  where  title  to  a  tract  of  land  has  been  perfected  under  a 
prior  (commuted)  homestead  entry,  or  only  in  cases  where  such  title 
has  not  been  so  perfected.  The  evident  intention  of  Congress  in  that 
part  of  the  section  preceding  the  proviso  was,  to  remedy  as  to  the 
claimants  mentioned  therein  the  hardship  arising  from  the  departmental 
ruling,  that  a  party  exhausted  his  right  under  the  homestead  law,  if  he 
made  entry  thereunder,  and  failed  to  consummate  the  same  for  any 
reasons,  except  those  beyond  his  control.  But  provisos  are  generally 
in  the  nature  of  exceptions  to  or  qualifications  of  that  which  precedes, 
and  the  language  of  the  proviso  under  consideration  is : — 

That  all  pre-emption  settlers  upon  the  public  lands  whose  claims  have  been  ini- 
tiated prior  to  the  passage  of  this  act  may  change  such  entries  to  homestead  entries 
and  proceed  to  perfect  their  titles  to  their  respective  claims  nnder  the  homestead 
law,  notwithstanding  they  may  have  heretofore  had  the  benefit  of  such  law. 

The  decision  of  the  question  involved  herein  depends  upon  the  mean- 
ing of  or  construction  to  be  given  the  words  italicized  above,  '^  had  the 
benefit  of  such  law  ^  (homestead).  Section  2262  (Bevised  Statutes),  a 
part  of  the  pre-emption  law,  requires  the  preemption  claimant  to  m*ike 
oath  ^^  that  he  has  never  had  the  benefit  of  any  right  of  pre-emption 
under''  said  law.  The  pre-emptive  right  being  defined  to  be  "  a  right 
to  purchase  at  a  fixed  price,  in  a  limited  time,  in  preference  to  others,'' 
it  is  held  by  this  Department  that  said  oath  could  not  ^<  be  consistently 
taken  after  one  declaratory  statement  had  been  filed  and  the  thirty- 
three  months  had  elapsed,  simply  because  the  pre-emptor  for  some 
reason  did  not  buy  the  land  during  such  period"  (J.  B.  Eaymond,'2  L. 
D.,  857).  Such  being  the  nature  of  the  pre-emptive  right,  this  ruling 
is  Asanifestly  correct.  It  is  to  be  observed,  the  language  of  the  pre- 
emption law  (Sec.  2262,  supra)  is  not  benefit  of  the  pre-emption  law, 
but  of  ^^  any  right  of  pre-emption."  Neither  the  phrase,  <^  benefit  of  the 
homestead  right,"  nor,  <^  benefit  of  the  homestead  law,"  are  to  be  found 
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ID  the  homestead  law,  but  tbe  inbibition  in  saidla^v  is  against  ^'acquir- 
ing title  to  more  tban  one  quarter-section  under  tbe  provisions"  thereof 
(Ete vised  Statutes,  2298),  and  while  (as  before  stated)  this  Department 
holds,  that  a  party  may  exhaust  his  homestead  right,  by  an  eDtry 
under  which  he  fails  to  perfect  title  to  a  tract  of  land,  yet  it  has  Derei 
been  held  that  he  has  thereby  '^  had  the  benefit  of  the  homestead  law."* 
It  is  clear,  therefore,  that  the  words  used  in  the  proviso  to  section  two 
of  the  act  of  1889,  ^^  had  the  benefit  of  such  law "  (hooiestead),  have 
never  been  construed  by  this  Department  and  have  acquired  no  techDi- 
cal  meaning,  different  from  their  natural  and  ordinary  acceptatioD. 
This  being  so,  they  are  to  be  ^^  read  according  to  their  natural  and  most 
obvious  import,  without  resorting  to  subtle  and  forced  eonstmctioDs 
for  the  purpose  of  either  limiting  or  extending  their  operation.'^  (Sedg. 
on  Oon.,  p.  220).  These  words  would  seem  to  be  plain  and  unambiga- 
ous,  and  where  this  is  the  case,  ^'  the  legislature  should  be  intended  to 
mean  what  they  have  plainly  expressed  and  consequently  no  room  is 
left  for  construction"  (ib.,  p.  195).  Beading  the  words  under  consider- 
ation, <<  had  the  benefii  of  the  homestead  law, "  according  to  their  natn- 
ral  and  most  obvious  import,  they  must  be  held  to  apply  to  a  party, 
who  had  made  an  entry  and  acquired  title  to  a  tract  of  land  under  said 
law. 

Under  the  legislation  with  respect  to  homestead  and  pre-emption 
rights  as  it  stood  prior  to  the  passage  of  the  act  of  March  2, 1889,  a 
settler  was  entitled  to  take  a  claim  of  one  hundred  and  sixty  acres  under 
each  law  and  thus  acquire  title  to  three  hundred  and  twenty  acres  of 
land.  Under  the  law  as  it  now  stands  pre- emptors  within  the  proviso 
under  discussion  are  entitled  to  transmute  their  claims  into  homestead 
entries  although  they  may  have  already  perfected  one  entry  under  the 
homestead  law.  In  other  words  the  new  legislation  gives  to  this  class 
of  preemptors,  if  they  so  elect,  the  privilege  of  making  two  homestead 
entries  instead  of  the  former  right  to  make  one  entry  under  the  home- 
stead law,  and  one  under  the  pre-emption  law.  In  both  cases  the  amount 
of  land  that  can  be  thus  obtained  is  the  same,  the  change  is  only  in  the 
method  by  which  the  title  is  secured. 

This  interpretation  does  not,  as  held  by  your  office,  operate  (strictly 
speaking)  a  repeal  of  section  2298,  Bevised  Statutes,  but  only  excepts 
from  the  general  rule  laid  down  therein  the  particular  class  of  pre- 
emption settlers  mentioned  in  the  proviso.  This,  Congress  had  the 
power  to  do,  and,  in  my  opinion,  has  done  by  plain  and  unambiguoas 
language.  As  before  stated,  provisos  generally  engraft  upon  the  main 
provision  of  a  law  exceptions  to,  or  qualifications  of,  such  provisions, 
and  the  fact,  that  the  claimants  provided  for  in  that  portion  of  tbe  law 
preceding  the  proviso,  are  only  allowed  the  right  of  second  homestead 
entry  in  case  they  have  not  acquired  title  to  a  tract  of  land  under  a  prior 
entry,  does  not  authorize  a  departure  from  the  plain  import  of  the 
language  of  the  proviso  and  warrant  the  construction  placed  thereon  by 
your  office. 
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I  am  of  the  opinion,  therefore,  that  Barry  is  entitled  to  the  right  of 
ti*sbxi8inutation  given  in  said  proviso,  notwithstanding  he  had  perfected 
tittle  to  a  tract  of  land  nnder  his  prior  entry. 

The  decision  of  yonr  office  is  reversed. 


I&AJ[LBOAD  QBANT— SETTLEMENT  CLAIM-ACT  OF  FEBBXTABT  8,  1887. 

ViCTOBiBN  V.  New  Orleans  Paoepio  Ry.  Co.  (On  Eeview). 

Xhe  Blanchard-Robertson  agreement  is  recognized  in  section  4,  act  of  February  8, 

1887,  only  so  far  as  to  provide  protection  to  persons  who  on  December  1, 1884, 

were  in  the  actaal  occupancy  of  lands  to  which  the  company  were  entitled  nnder 

said  act. 
Under  section  2  of  said  act  lands  occapied  by  actual  settlers  at  the  date  of  the  definite 

location  of  the  road,  and  still  remaining  in  their  possession  are  excepted  from  the 

grant;  and  therefore  not  subject  to  the  provisions  of  section  4. 
Xlie  forfeiture  of  the  grant  of  June  3, 1856,  by  the  act  of  July  14,  1870,  rendered  the 

lands  so  forfeited  at  once  subject  to  settlement. 
The  failure  of  a  bona  fide  settler  to  apply,  within  the  statutory  period,  for  the  land 

covered  by  his  settlement  will  not  sabject  his  claim  to  forfeiture  in  favor  of  a 

railroad  grant. 
I^iong  continued  occupancy  of  land  as  a  home,  and  the  cultivation  and  improvement 

thereof,  are  acts  that  indicate  an  intention  to  claim  the  land  under  the  settlement 

laws. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Offlce^  June  7, 

1890. 

This  is  a  motion  by  the  Kew  Orleans  Pacific  Eailway  Company  for 
review  of  the  departmental  decision  of  March  30, 1889  (8  L.  D.,  377),  in 
the  case  of  J.  B.  Yictorien  against  said  co  mpany,  and  involTes  the  BE. 
i  of  Sec.  7,  T.  4  S.,  E.  1  E.,  I^ew  Orleans  district,  Louisiana. 

The  ground  of  the  motion,  as  stated  therein,  is,  that  said  decision  was 
erroneous  in  *' holding  that  the  settler  acquired  a  right  to  the  land  by 
reason  of  the  forfeiting  act  of  July  14,  1870 ;  whereas  the  tract  in  con- 
troversy was  covered  by  the  Blanchard-Bobertson  agreement,  founded 
upon  the  Blanchard-Bobertson  protest,  which  is  incorporated  into  the 
act  of  February  8,  1887  (24  Stat.,  391).'^  That  part  of  the  a<5t  of  1887, 
in  which  it  is  alleged,  in  the  motion,  the  <^  Blanchard-Bobertson  agree- 
ment,^ is  ^incorporated"  is  section  four,  so  much  of  which  as  is  ma- 
terial to  the  present  inquiry  is  as  follows : 

That  it  shaU  he  the  duty  of  the  Secretary  of  the  Interior,  in  iRsning  patents  for  the 
lands  oonveyed  herein,  to  estahlish  such  rules  and  regulations  as  to  enable  all  persons 
who,  on  ti^  first  day  ofDecembeTf  1884,  were  in  the  actual  occupancy  of  any  of  the  lands 
to  which  the  New  Orleans  Pacific  Rail  Road  Company  U  entitled  wider  the  provisions  of 

this  act to  secure  titles  to  the  lands  so  held  by  them 

on  payment  to  said  company    .....    at  the  rate  of  $2.00  per  acre,  for  the  land 

so  occupied ;  it  being  the  intention  of  this  section  to  protect  the  set* 

tiers  upon  said  lands  and  to  give  binding  force  and  effect  to  the  Blanchard-Robertson 
iigreemeiit  made  with  the  Now  Orleans  Pacific  Company,  on  the  4th  day  of  January, 
18d2,  and  file4  in  the  OfQce  of  the  Secretary  of  the  Interior. 
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It  is  Dot  claimed  iu  the  motion,  that  the  ^^  Blanchard-Bobertson* 
agreement  is  literally  and  as  an  entirety  made  part  of  section  four  by 
reference  thereto,  bat  that  it  is  ^incorporated"  therein.  As  said  sec- 
tion and  the  agreement  differ  materially,  it  wonld  seem  that  force  and 
effect  are  intended  to  be  given  to  said  agreement  only  in  so  fisir  as  it  is 
incorporated  in  said  section  foar.  The  language  of  said  section  is  plain 
and  unambiguons,  and  it  is  unnecessary,  in  order  to  arrive  at  its  mean- 
ing, to  go  behind  the  act  and  examine  the  protest  and  letter  of  Bobert- 
son  and  Blanchard  or  the  agreement  itself,  as  is  done  at  length  by  coan- 
sel  for  the  railroad  company.  At  any  rate,  it  is  clear  firom  the  lau- 
gnage  italicized  in  the  above  quotation  from  said  section,  that  it  em- 
braces in  its  provisions  only  '<  persons  who  on  the  first  day  of  Deoem- 
ber,  1884,  were  in  the  actual  occupancy  of  any  lands  to  which  the  New 
Orleans  Pacific  Bailway  Company  is  entitled  under  the  provisions  of 
the  act."  To  what  lands  is  the  company  entitled  under  said  provisions  Y 
This  question  is  answered  by  section  two  of  the  act,  which  after  grant- 
ing and  confirming  the  title  to  certain  lands  therein  designated  to  the 
New  Orleans  Pacific  liail way  Company,  as  assignee  of  the  New  Orleans^ 
Baton  Bouge  and  Yicksburg  Railroad  Company,  expressly  provides, 
^'  That  all  said  lands  occupied  by  actual  settlers  at  the  date  of  the  defi- 
nite location  of  said  road  "  (New  Orleans  Pacific  B.  B«)  ^^  and  still  re- 
maining in  their  possession  or  in  possession  of  their  heirs  or  assigns, 
shall  be  held  and  deemed  excepted  from  said  grant  and  shall  be  subject 
to  entry  under  the  public  land  laws  of  the  United  States." 

If  Yictorien  was  in  the  occupancy  of  the  land  in  cootroversy  as  an 
<<  actual  settler"  at  the  date  of  the  definite  location  of  the  road,  and  he 
or  his  heirs  or  assigns  were  still  in  posses  sion  thereof  at  the  date  of  the 
act,  then  said  land  was  excepted  from  the  grant  and  the  company  was 
not  ^^  entitled  thereto  under  th  e  provisions  of  the  act,"  and  said  land 
would  not  be  '' covered  by  the  Blanchard-Bobertson  agreement"  as  in- 
corporated in  said  section /owr,  but  by  said  proviso  to  section  firo,  as  is 
held  in  the  departmental  decision  now  under  consideration. 

It  is  proven  and  not  denied  by  the  company,  that  Yictorien,  Who  was 
qualified  to  take  the  benefit  of  the  homestead  and  pre-emption  laws, 
went  upon  the  land  with  his  family  in  18  63  and  has  since  continaoosly 
occupied  it  as  a  home  for  himself  and  family,  being  so  in  possession 
both  at  the  date  of  the  definite  location  of  the  road  and  of  the  passage 
of  the  act  of  1887,  and  that  he  has  cultivated  and  fenced  said  land  and 
built  thereon  a  dwelling  and  made  other  improvements  necessary  for  its 
occupancy  as  a  home. 

At  the  time  Yictorien  took  possession  of  the  land,  it  was  covered  by 
an  executive  withdrawal  made  in  1856  under  the  grant  of  June  dd  of 
that  year  (11  Stat.,  18),  for  the  benefit  of  the  New.  Orleans,  Opeloasas, 
and  Great  Western  Railroad  Company,  which  grant  was  forfeited  by  act 
of  July  1 4, 1 870  (16  Stat.,  277).  The  land  was  again  withdrawn,  Vovem- 
ber  29,  1871,  under  section  twenty-two  of  the  act  of  March  3, 1871  (W 
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StaL,  573, 579),  for  the  Ifew  Orleans,  Baton  Boage  and  Vicksbarg  Bail- 
road  Company,  and,  October  15, 1883,  it  was  withdrawn  for  the  appellant 
(I^ew  Orleans  Pacific  Bailway  Company),  as  assignee  of  the  New  Or- 
leans, Baton  Bonge  and  Vicksbnrg  Bailroad  Company,  upon  the  filing 
by  the  appellant  of  its  map  of  definite  location  in  1882.  The  land  is 
^within  the  granted  limits  of  appellant's  road,  and  appears  on  its  list  of 
selections  of  December,  1883.  Yictorien  did  not  file  a  homestead  appli- 
cation until  March,  1886. 

It  is  in  snbstance  held  in  said  departmental  decision  in  this  case, 
that,  the  land  being  situated  in  that  part  of  the  grant  of  June  3, 1856, 
which  was  forfeited  by  the  act  of  July  14, 1870,  and  being  in  the  occu- 
pancy of  Yictorien  and  family  as  a  home  during  the  period  from  the 
date  of  said  forfeiture  until  it  was  again  withdrawn,  November  29, 1871, 
he  thereby  became  an  ^^  actual  settler"  thereon  at  a  time  when  it  had 
been  restored  to  the  public  domain  and  was  open  to  such  settlement, 
and  that  his  occupancy  having  continued  until  the  definite  location  of 
the  road  in  1882  and  np  to  the  passage  of  the  act  of  1887,  he  came  within 
the  purview  of  and  was  protected  by  the  proviso  to  the  second  section 
of  said  act.  In  reply  to  this,  it  is  contended  in  the  first  place,  on  the 
part  of  the  company,  that  the  forfeitnre  of  the  grant  of  1856  by  the  act 
of  July  14, 1870,  did  not  operate  a  revocation  of  the  withdrawal  claimed 
to  be  then  in  force  under  the  former  act,  and,  hence,  did  not  restore  said 
land  to  the  public  domain  and  render  it  subject  to  settlement. 

The  language  of  the  act  of  July  14,  1870,  is,  that  the  lands  ^^  are 
hereby  declared  forfeited « to  the  United  States  and  these  lands  shall 
hereafter  be  disposed  of  as  other  public  lands  of  the  United  States." 
The  forfeiture  of  certain  lands  theretofore  granted  to  the  Atlantic  and 
Pacific  Bailroad  Company  is  declared  by  the  act  of  July  6, 1886,  in  sub- 
stantially the  same  terms — namely,  that  said  lands  '<  be  and  are  hereby 
declared  forfeited  and  restored  to  the  public  domain  " — and  this  De- 
partment in  construing  the  latter  act  held,  that  it  '< rendered  "  the  lands 
so  forfeited  <<  snbject  to  settlement  immediately  upon  its  passage."  (At- 
lantic and  Pacific  B.  B.  Co.,  5  L.  D.,-269).  I  am  of  the  opinion  that  the 
same  construction  must  be  put  upon  the  act  of  July  14,  1870. 

It  is  further  insisted  by  the  counsel  for  the  company,  that  Victorieu 
is  barred  by  his  laches  in  not  making  homestead  application  until  1886, 
and  that  his  settlement  was  not  with  the  intent  to  appropriate  the  land 
under  the  settlement  laws.  As  to  the  first  of  these  points,  it  is  well 
settled  by  the  decisions  of  this  Department,  that  the  statutory  limita- 
tions as  to  the  time  of  filing  formal  application,  are  intended  for  the 
protection  of  the  settler  against  intervening  adverse  claims,  and  in 
cases  between  the  government  and  the  citizen,  will  not  be  enforced 
by  the  government  when  the  citizen  has  acted  in  good  faith.  The 
railroad  company  being  a  mere  grantee  of  the  government,  a  for- 
feiture on  account  of  laches  of  a  claimant  will  not  be  declared  in  favor 
of  the  railroad,  where  itswould  not  be  claimed  by  the  government,  and 


G40  DECISIONS   HELATINO   TO   THE   PUBLIC   LANDS. 

the  former  can  not  be  heard  to  complain  of  defaults  which  the  latter  sees 
fit  to  waive.  The  filing  of  a  homestead  application  or  a  pre-emption  de- 
claratory statement  within  the  statutory  periods,  is  not  necessary  to 
constitute  an  <^  actual  settler,''  according  to  any  definition  of  those  words 
heretofore  promulgated  and  certainly  is  not  under  the  proviso  to  sec- 
tion two  of  the  act  of  1887,  which  accords  to  ^^  actual  settlers  "  the  right 
thereafter  to  make  formal  entry  of  the  lands  settled  on. 

As  to  the  contention,  that  Yictorien  did  not  intend  to  appropriate  the 
land  under  the  settlement  laws,  it  may  be  said  in  this  case  as  was  said  in 
the  case  of  Prestina  B.  Howard  (8  L.  D.,  286), "  that '^  Vietorien  "settled 
upon  the  land  with  the  intention  of  claiming  the  same  under  the  home 
stead  laws,  is  clear  from  his  long  continued  occupancy  and  improvement 
of  it  as  a  home."    Yictorien  had  been  occupying  the  land  with  his  family 
as  a  home  and  improving  and  cultivating  it  for  about  nineteen  years  at 
the  date  of  the  definite  location  of  the  road  in  1882  and  about  twenty- 
four  years  at  the  date  of  the  act  of  1887.    The  facts  set  forth  in  the 
Blanchard-Bobertson  protest,  as  quoted  in  the  argument  of  consul  for 
the  company,  that  a  large  part  of  these  lands  up  to  1871  were  unsarveyed 
aDd  from  that  time  on  were  covered  by  withdrawals,  may  accoant  for 
Yictorien's  delay  in   making  application.    In  the  case  of  the  CTnited 
States  V,  Atterberry  (8  L.  D.,  173),  an  "  actual  settler"  is  defined  to  be 
'^one  who  goes  upon  the  public  land  with  the  intention  of  making  it  his 
home  under  the  settlement  laws,  and  does  some  act  in  execution  of  such 
intention  sufficient  to  give  notice  thereof  to  the  public."    It  can  not  be 
doubted  that  Yictorien  went  upon  the  land  with  the  intention  of  making 
it  a  home,  and  he  gave  the  public  notice  of  this  intention  by  fencing 
and  cultivating  it  and  building  a  dwelling,  stable,  etc.,  and  by  the  es- 
tablishment of  residence  thereon,  with  his  family.    Ho  never  at  any 
time  acknowledged  the  claim  of  any  of  the  railroads  in  whose  &vor 
withdrawals  were,  from  time  to  time,  made,  and  at  least  from  July  14, 
1870,  the  date  of  forfeiture  of  the  grant  of  1856,  he  can  not  be  held  (in 
the  absence  of  proof  to  the  contrary)  to  have  intended  to  appropriate 
the  land  otherwise  than  under  the  settlement  laws.    Those  laws  were 
enacted  for  a  two-fold  purpose — ^namely,  to  provide  a  home  for  the  citi- 
zen (and  his  family,  if  he  have  one)  and  to  promote  the  development  of 
the  public  domain  by  securing  permanent  settlement  or  inhabitancy 
thereof.    Both  these  ends  are  attained  in  this  case — ^the  law  in  spirit 
and  substance  has  been  fulfilled ;  for,  that  Yictorien  in  good  faith  cul- 
tivated and  improved  the  land  and  established  and  maintained  residence 
thereon  as  a  permanent  home  for  himself  and  family  to  the  exclusion  of 
one  elsewhere,  is  manifest. 

I  am  of  the  opinion,  that  he  was  an  ^<  actual  settler  "  within  the  mean- 
ing of  the  proviso  to  the  second  section  of  the  act  of  1887,  and  being 
such  at  the  date  of  the  definite  location  of  the  road  and  at  the  date  of 
said  act,  that  he  is  protected  by  said  proviso. 

The  motion  for  review  is  denied. 
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MINING  CLAIM— ALUBN—TBUSTES. 

Oapbicobn  Placeb. 

Tho  right  to  parchase  mineral  land  is  restrioted  to  citizens  of  the  United  States,  or 
those  who  have  declared  their  intention  to  become  such. 

A  citizen  of  the  United  States,  acting  as  the  tmstee  of  an  alien  corporation,  can  not 
make  a  mineral  entry  for  the  benefit  of  sach  corporation. 

Proof  of  citizenship  is  required  from  the  beneficiaries  where  the  applicant  for  a  mineral 
entry  is  a  tmstee. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  June 

7, 1890. 

I  hare  before  me  the  appeal  of  Theodore  F.  Van  Wagenen,  trastee, 
from  the  decision  of  your  office  dated  May  4, 1889,  holding  for  cancella- 
tion mineral  entry  No.  2802,  for  the  Capricorn  Placer  claim,  Leadville, 
Oolorado. 

It  appears  from  the  record  that  on  February  1, 1884,  the  Twin  Lakes 
Hydraulic  Gold  Mining  Syndicate  conveyed  said  claim  by  mining  deed 
to  said  Yan  Wagenen  as  trustee  for  the  syndicate.  On  the  same  day  an 
agreement  was  entered  into  between  Yan  Wagenen  and  said  syndicate 
wherein  it  was  recited  that  the  latter  was  a  corporation  organized 
under  the  laws  of  Great  Britain,  and  not  a  citizen  actual  or  construc- 
tive of  the  United  States  or  any  of  them,  but  being  desirous  of  obtain- 
ing title  to  said  claim  from  the  government,  had  conveyed  said  claim 
to  Yan  Wagenen  in  trust,  to  the  sole  end  that  he  might  obtain  patent 
therefor  as  such  trustee.  Yan  Wagenen  agreed  that  upon  securing 
the  receiver's  receipt  he  would  at  once  reconvey  said  claim  to  the  syndi- 
cate and  declared  that  he  was  the  simple  holder  of  the  naked  legal 
title  and  had  no  further  interest  whatever  therein.  Accordingly  Yan 
Wagenen,  who  is  a  citizen  of  the  United  States,  as  such  trustee  made 
application  for  patent  for  said  claim,  and  made  entry  on  December  6, 
1880.  The  ^^  Memorandum  of  Association,  etc.,"  executed  in  England 
and  filed  by  the  syndicate  with  the  Secretary  of  State  of  Colorado, 
shows  that  it  was  organized  for  the  purpose  of  acquiring  and  working 
tracts  of  gold  bearing  gravel  near  Leadville,  Oolorado,  in  the  United 
States. 

Section  2319,  B.  S.,  provides : 

All  yalnahle  mineral  deposits  in  lands  belonging  to  the  United  States,  both  snr- 
veyed  and  nnsarveyed,  are  hereby  declared  to  be  free  and  open  to  exploration  and 
parchase,  and  the  lands  in  which  they  are  found  to  occupation  and  purchase,  by  cit- 
izens of  the  United  States  and  those  who  have  declared  their  intention  to  become 
such,  under  regulations  prescribed  by  law,  and  according  to  the  local  customs  or  rules 
of  miners  in  the  sereral  mining  districts,  so  far  as  the  same  are  applicable  and  nut  in- 
consistent with  the  laws  of  the  United  States. 
14639--VOL  10 il 
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Section  2321,  provides : 

Proof  of  oitizenshipy  under  this  chapter,  may  consist,  in  the  case  of  an  indiTidaal,  of 
bis  own  affidavit  thereof;  in  the  case  of  an  association  of  persons  nninoorponkted,  of 
the  affidavit  of  their  authorized  agent ;  made  on  his  own  knowledge,  or  upon  infor- 
mation and  belief;  and  in  the  case  of  a  corporation  organized  nnder  the  laws  of  the 
United  States,  or  of  any  State  or  Territory  thereof,  by  the  filing  of  a  oertified  copy  of 
their  charter  or  certificate  of  incorporation. 

These  enactments  restrict  the  right  of  purchasing  mineral  lands  of 
the  United  States  to  citizens  of  the  United  States  and  those  who  have 
declared  their  intention  to  become  snch,  and  by  conseqaence  exclude 
aliens  from  the  enjoyment  of  that  privilege.  The  trustee  in  this  case  as 
disclosed  by  the  record  is  merely  the  agent,  for  a  special  purpose,  of 
an  alien  corporation.  It  needs  no  argument  to  show  that  this  syndi- 
cate, incompetent  to  secure  title  by  proceedings  under  the  statute, 
can  not  accomplish  that  end  by  indirection,  through  means  of  an  agent 

Furthermore  the  instructions  issued  July  6, 1883,  (2  L.  D.,  725;  G.  L. 
O.,  191),  require  proof  of  citizenship  from  the  beneficiaries,  where  the 
applicant  for  entry  is  a  trustee. 

For  these  reasons  the  decision  holding  for  cancellation  said  entry  is 
affirmed. 
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Joseph  M.  Adair  (on  Beyiew). 

A  soldier's  homestead  declaratory  statement  filed  hy  one  who  is  at  the  same  time  Td- 
siding  upon  and  claiming  another  tract  nnder  the  pre-emption  law,  which  he 
subsequently  secures  nnder  said  law,  does  not  operate  to  reserve  the  land  covered 
thereby,  during  the  subsequent  period  of  residence  on  the  pre-emption  claim,  as 
against  the  right  of  an  intervening  bona  fide  settler. 

Secretary  Noble  to  the  Commissioner  of  the  Oenerai  Land  Office^  June  7, 

1890. 

This  is  a  motion  by  Joseph  M.  Adair  for  review  of  the  departmental 
decision  in  the  case  of  said  Adair,  rendered  February  14, 1889  (8  L.  D., 
200). 

Adair,  May  16, 1886,  filed  a  [pre  emption]  declaratory  statement  for  a 
certain  tract  of  land,  under  which  he  made  final  proof,  December  10, 
1S86,  which  proof  was  the  same  day  approved  and  cash  entry  certificate 
issued.  July  16, 1886,  two  months  after  the  said  filing  and  abont  five 
months  before  he  made  said  proof,  Adair  filed  a  soldier's  declaratory 
statement  for  another  tract  of  land,  the  SE.^  of  Sec  4,  T.  7  N.,  R  44 
W.,  Denver  district,  Colorado,  on  which  he  made  homestead  entry  (based 
on  said  declaratory  statement)  December  20, 1886,  ten  days  after  he  had 
made  final  proof  and  received  certificate  on  his  pre-emption  claim.  It 
further  appears  that  on  October  20  1886,  one  Abraham  L.  Jones  made 
homestead  entry  on  said  land  for  which  Adair  had  filed  his  soldier's 
declaratory  statement 
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In  the  departmental  decision  under  consideration  it  is  held,  that  the 
^e\\  established  principle  that  a  party  can  not  lawfully  prosecute  claims 
under  the  settlement  laws  to  two  tracts  of  public  land  at  the  same  time, 
applies  as  well  to  soldiers'  homesteads  as  to  ordinary  homesteads  and 
settlement  claims  in  general,  and  that  the  filing  by  Adair  of  a  soldier's 
declaratory  statement  for  said  land,  '^  wbile  residing  upon  and  claiming 
a  different  tract,  upon  which  he  afterwards  made  proof  and  secured 
title  under  the  pre-emption  law,"  did  not  authorize  his  holding  <<  dur- 
ing the  time  of  his  residence  on  such  pre  emption  claim,  as  against  an 
intervening  bona  fide  settler,  the  land  covered  by  "  his  soldier's  declara- 
tory statement. 

The  rule  that  claims  to  two  different  tracts  of  public  land  can  not  be 
prosecuted  at  the  same  time — ^the  one  under  the  pre-emption  and  the  other 
under  the  general  homestead  law,  is  based  upon  the  fact  that  both  of  said 
laws  require  residence,  and  a  party  can  not  simultaneously  maintain  two 
residences.  This,  as  to  actual  residence,  is  analogous  to,  and  as  obvi- 
ously true  as  the  axiom  in  physics  that  one  body  can  not  occupy  two 
spaces  at  the  same  time.  By  a  regulation  of  this  department,  however, 
an  ordinary  homestead  entry  man  is  alio  wed  six  months  after  entry  within 
which  to  establish  actual  residence  on  the  land  entered.  This  regula- 
tion is  in  harmony  with  the  spirit,  if  not  a  logical  sequence  of  that  pro- 
vision of  the  homestead  law,  making  it  a  ground  of  contest  of  an  entry 
thereunder,  that  the  entryman  ^^  has  actually  changed  his  residence,  or 
abandoned  the  land  tor  more  than  six  months  at  any  time."  (Revised 
Statutes,  Sec.  2297.)  If  the  entry  man  establish  residence  within  said 
I)eriod  of  six  months,  ''the  law  regards  his  residence  as  commencing 
from  the  date  of  entry."  (Krichbaum  v.  Perry,  6  L.  D.,  403.)  The  sol- 
diers' homestead  law  allows  claimants  thereunder  to  file  a  declaratory 
statement  for  a  tract  of  land  and  within  six  months  thereafter  ''make 
actual  entry  and  commence  settlements  and  improvements  on  the  same." 
(Revised  Statutes,  Sec.  2309,  2304.)  By  this  provision  of  said  law,  the 
soldier  clsiimant  is  expressly  granted  the  same  privilege  as  to  settlement 
for  the  period  of  six  months  after  filing  his  declaratory  statement  that 
the  entryman  under  the  general  homestead  law  is  given  by  departmental 
regulation  for  six  months  after  entry,  and  it  is,  also,  held  (in  analogy  to 
the  rule  in  cases  of  settlement  within  six  months  after  entry  under  the 
general  homestead  law),  that  on  settlement  by  a  soldier  under  the  sol- 
diers' homestead  law  within  six  months  after  filing  the  declaratory 
statement,  his  right  as  against  intervening  claims  relates  to  the  date  of 
such  filing.    (Stephens  v.  Kay,  5  L.  D.,  133.) 

It  is  contended  by  counsel  for  the  motion,  in  substance,  that,  while 
actual  residence  can  not  of  course  be  maintained  on  different  tracts  of 
land  at  the  same  time,  yet  "  the  law  forbids  the  application  of  the  rule 
of  theoretical  residence  during  the  first  six  months  to  soldiers  and  sail- 
ors," so  as  to  defeat  a  claim  of  a  soldier  or  sailor  to  a  tract  of  land  initi- 
ated by  filing  a  declaratory  statement  under  the  soldiers'  and  sailors' 
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homestead  law,  while  prosecuting  a  claim  to  another  tract  nnder  the 
pre-emption  law.  The  difiBcalty,  however,  does  not  lie  so  much,  if  at 
all,  in  the  application  of  the  doctrine  of  such  ^<  theoretical "  or  con- 
structive residence  to  soldiers'  homestead  claims,  but  in  the  actual  bona 
fide  residence  exacted  of  the  preemptor  in  prosecuting  a  claim  under 
the  pre  emption  law.  To  constitute  residence  under  the  pre-emption  or 
any  settlement  law,  the  act  and  intent  must  concur — the  act  of  inhabi- 
tation and  the  intent  to  make  the  claim  a  home,/or  at  least  an  indefinite 
periodj  to  the  exclusion  of  one  elsewhere.  The  preemptor,  it  is  true, 
may  sell  his  claim  or  change  his  residence  at  any  time  after  making 
proof,  but  if  this  be  done  pursuant  to  an  intent  formed  before  he  makes 
settlement  his  claim  is  invalid  and  subject  to  cancellation.  No  princi- 
ple of  the  settlement  laws  is  more  firmly  established  than  that  a  party 
can  not  acquire  title  thereunder  by  occupying  a  claim  for  a  stated 
period  of  time  solely  with  a  view  of  acquiring  such  title  and  not  with 
the  intent  of  making  such  claim  a  home  to  the  exclusion  of  one  else- 
where. If  Adair  intended,  as  announced  in  his  soldiers*  declaratory 
statement  five  mouths  before  he  made  proof  on  his  pre-erox)tion  claim 
to  quit  his  inhabitancy  of  said  claim  at  a  fixed  time  time  and  establish 
residence  on  another  tract  of  land,  he  was  not  qualified  to  further  in 
good  faith  prosecute  such  pre-emption  claim,  and,  if  he  intended  to 
prosecute  such  claim  in  good  faith,  he  was,  during  the  period  of  such 
prosecution,  disqualified  to  file  a  truthful  soldiers'  declaratory  statement 
If  good  faith  as  to  his  pre-emption  claim  would  disqualify  (as  it  clearly 
would)  a  party  from  filing  a  truthful  soldiers' delaratory  statement,  did 
Congress  intend  that  by  bad  faith  as  to  such  claim,  he  should  be  placed 
in  a  more  favorable  position  as  to  such  declaratory  statement  f  Did 
Congress  intend  to  give  the  right  of  filing  a  soldier's  declaratory  state- 
ment to  one  who  is  disqualified  to  truthfully  make  such  statement  by 
reason  of  his  prosecution  in  good  faith  of  a  pending  pre-emption  claim; 
or,  on  the  other  hand,  to  one  who,  if  his  declaratory  statement  is  trae, 
was  fraudulently  or  in  bad  faith  prosecuting  his  pre-emption  claim! 
Obviously,  neither  of  these  intents  can  be  imputed  to  Congress,  and  yet 
this  must  be  done  in  order  to  sustain  a  soldier's  declaratory  statement 
for  one  tiact  of  land  filed  pending  the  prosecution  of  a  pre-emption 
claim  to  another  tract,  unless  it  be  shown  that  soldiers  filing  such  de- 
claratory statements  are  exempt  from  the  requirements  of  the  law  as  to 
pre-emption  claims.  It  is  to  be  observed  that  there  is  no  soldiers'  and 
sailors'  pre-emption  law,  and  nothing  in  the  soldiers'  and  sailors'  home- 
stead law,  giving  them  exemption  in  prosecuting  pre  emption  claims 
from  the  requirement  of  the  pre-emption  law. 

As  we  have  shown  before,  the  claimant  under  the  soldiers'  and  sailors' 
homestead  law  occupies  the  same  position  as  the  claimant  under  the 
general  homestead  law  as  to  the  period  within  which  settlement  shall 
commence  after  the  initial  acts  required  by  those  laws  respectively— 
namely,  the  filing  a  declaratory  statement  in  the  one  case  and  regular 
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entry  in  tbe  other.  While,  however,  the  law  confers  on  the  soldier  and 
sailor  no  advantage  in  this  particular  over  ordinary  homestead  claim- 
ants, yet,  they  are  jastly  granted  many  advantages  and  privileges  in 
other  important  respects.  They  are  allowed,  (1)  to  hold  land  for  six 
months  by  merely  filing  a  declaratory  statement,  (2)  to  file  such  state- 
ment by  an  agent  as  well  as  in  person,  (3)  to  enter  one  hundred  and 
sixty  acres  or  a  quarter  section  of  public  land,  ^<  including  the  alter- 
nate reserved  sections  along  the  line  of  any  railroad  or  other  public 
work,  not  otherwise  reserved  or  appropriated,  ^  and  (4)  credit  is  given 
them  (not  exceeding  four  years)  on  the  time  of  residence  required  under 
the  general  law  for  the  period  of  service,  or,  if  honorably  discharged 
on  account  of  wounds  or  disability  incurred  in  the  line  of  duty,  for  the 
term  of  enlistment.  In  case  of  death,  their  widows  and  minor  children 
are  also  authorized  to  make  homestead  entries  with  like  privileges. 
(Revised  Statutes,  Sees.  2304-2309).  By  giving  soldiers  and  sailors  in 
the  late  war  these  important  privileges  and  advantages,  Congress  has 
evinced  a  laudable  desire  to  discharge  to  some  extent  the  debt  of  grati- 
tude due  them  from  the  country,  but  no  such  right  as  that  claimed  for 
Adair  in  this  case,  involving  a  radical  departure  from  the  well-settled 
principles  of  the  law  on  the  subject,  is  granted  either  expressly  or  by 
implication. 
The  motion  for  review  is  denied. 


RAILROAD  GRANT-PRE-EMPTION  FILING— PRESITMPTION. 

I^ORTHEBN  Pacific  R.  E.  Co.  v.  Stovenour. 

A  prima  faoie  valid  unexpired  pre-emption  filing  of  record  at  the  date  of  the  statn- 
tory  withdrawal  on  general  route,  serves  to  except  the  land  covered  thereby  from 
the  operation  of  said  withdrawal. 

Such  a  filing  raises  a  presumption  of  settlement  as  alleged,  and  of  the  actual  existence 
of  the  pre-emption  claim,  that  is  conclasive  as  against  the  grant,  especially  In 
the  absence  of  an  allegation  which,  if  proven,  would  render  said  filing  absolutely 
void  in  its  inception. 

Whether  the  pre-emptor  under  such  a  filing  inhabited  and  improved  the  land,  and  per* 
formed  other  duties  imposed  by  the  pre-emption  law,  are  questions  that  can  not 
be  raised  by  the  company  in  aid  of  the  grant. 

On  the  expiration  of  the  statutory  period  fixed  for  making  proof  and  payment  under 
a  pre-emption  filing,  without  such  proof  and  payment  having  been  made,  the 
presumption  arises  thnt  any  claim  that  had  attached  under  said  filing  has  been 
abandoned,  and  no  longer  exists.  This  presumption,  however,  is  not  conclusive, 
but  is  open  to  rebuttal  by  any  one  claiming  an  interest  in,  or  right  to  the  land  who 
may  allege  the  contrary. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  June  7, 

1890. 

The  case  of  the  Northern  Pacific  Bailroad  Company  v.  John  Stove- 
nour involves  the  SW.  J  of  the  NW.  \,  the  K  J  of  the  SW.  i,  and  the 
SB.  i  of  the  SW.  J,  Sec.  15,  T.  2  K,  K.  2  E.,  Bozeman,  Montana. 
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The  land  in  question  lies  within  the  primary,  or  granted,  limits  of  tbe 
grant  to  said  railroad  company,  nnder  the  act  of  July  2, 1864  (L3  Stat^ 
365),  as  shown  by  tbe  map  of  general  route  of  the  company's  road,  filed 
February  21,  1872,  and  by  the  map  of  definite  location  thereof,  filed 
July  6,  1882. 

The  record  shows  that,  on  March  28,  1870,  one  Joseph  Pare  filed  his 
pre-emption  delaratory  statement  for  the  land,  alleging  settlement 
March  1,  1870;  that  on  February  22, 1871,  one  Harvey  M.  Yeaman  filed 
on  his  behalf  a  like  statement,  alleging  settlement  February  20, 1871; 
that  on  April  19, 1872,  one  John  England  filed  on  his  behalf  a  like 
statement,  alleging  settlement  April  5,  1872 ;  and  that  on  April  21, 
1883,  one  James  W.  McEivaine  was  allowed  to  make  timber-culture 
entry  for  tbe  tract. 

On  July  23, 1883,  Stovenoar  initiated  contest  proceedings  against  the 
entry  of  McEivaine,  charging  that  the  land  was  not  devoid  of  timber, 
and,  therefore,  not  subject  to  entry  nnder  the  timber-cultnre  law.  Upon 
a  hearing  of  the  contest,  the  local  officers  found  in  favor  of  McEivaine, 
and  recommended  that  his  entry  be  allowed  to  stand.  From  this  find- 
ing Stovenour  appealed. 

On  September  22,  1885,  your  office,  considering  first  the  effect  of  the 
several  pre-emption  declaratory  statements  above  described,  relative 
to  the  rights  of  the  railroad  company  under  its  grant,  hel  1  that  *Hhe 
filings  in  question,  existing  and  of  record,  at,  and  prior  to,  the  dates 
of  withdrawal  on  general  route,  and  of  filing  of  map  of  definite  location, 
excepted  the  land  from  the  withdrawal  and  the  grant,"  and  then  pro- 
ceeding to  dispose  of  the  contest,  on  Stovenour's  appeal,  reversed  the 
finding  of  the  local  officers,  held  McElvaine's  entry  for  cancellation,  and 
directed  that  Stovenour  be  allowed  to  make  homestead  entry  for  the 
land  in  accordance  with  his  application  filed  with  the  contest. 

The  case  is  now  here  on  the  company's  appeal  from  this  decision  of 
your  office.  McEivaine  did  not  appeal,  and  said  decision,  as  between 
him  and  Stovenour,  has,  therefore,  become  final. 

The  sole  question  raised  by  the  appeal  is,  whether  the  land  in  con- 
troversy was  excepted  from  the  grant  to  the  company  by  reason  of  the 
pre-emption  filings  of  Pare  and  Yeaman,  the  record  existence  of  which 
covered  the  dates  of  both  the  filing  of  map  of  general  route  by  the  com- 
pany and  the  definite  location  of  its  road.  The  claim  of  England  was 
not  asserted  in  any  form  until  after  the  map  of  general  route  was  filed, 
•and  his  filing  can  not,  therefore,  upon  the  present  record,  cut  any  fig- 
ure in  the  case. 

The  tract  is  of  the  series  of  nnofifered"  lands,  and,  aside  from  the 
filings  of  Pare  and  Yeaman,  there  is  nothing  in  the  record  which  tends 
to  establish  the  status  thereof,  as  bearing  upon  the  question  involved, 
either  at  the  date  of  designated  general  route,  or  at  the  date  of  the  defi- 
nite location  of  the  company's  road.  Neither  of  the  parties  named  has 
ever  made  final  proof  under  his  filing,  nor  is  there  any  proof|  or  allega- 
tion, that  either  is  now  a  settler,  or  resident  on  the  land. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  647 

By  the  preemption  law  it  is  required  that  every  claimant  thereunder, 
for  nnoffered  land^  shall  ^<  make  known  his  claim  in  writing  to  the  reg- 
ister of  the  proper  land  office  within  three  months  from  the  time  of  the 
settlement,  giving  the  designation  of  the  tract  and  the  time  of  set- 
tlement ;  otherwise  his  claim  shall  be  forfeited  and  the  tract  awarded 
to  the  next  settler,  in  the  order  of  time,  on  the  same  tract  of  land,  who 
has  given  such  notice  and  otherwise  complied  with  the  law ; "  and  that 
every  such  claimant  shall  <^  make  the  proper  proof  and  payment  for  the 
land  claimed  within  thirty  months  after  the  date  prescribed  "  for  filing 
his  declaratory  notice,  has  expired.  (Sections  2265  and  2267  Revised 
Statutes.) 

It  will  be  observed  that  Pare  and  Yeaman  each  filed  his  declaratory 
statement  for  the  land  within  three  months  from  the  date  of  his  alleged 
settlement  thereon,  and  that  at  the  date  when  the  general  route  of  the 
company's  road  was  fixed,  the  time  within  which  proof  and  payment 
were  required  to  be  made  under  such  filings  had  not  elapsed.  These 
filings  were,  therefore,  at  that  date,  in  point  of  time,  unexpired.  They 
had  expired,  however,  at  the  date  when  the  compJiny's  road  was  defi- 
nitely located,  in  the  sense  that  the  statutory  period  allowed  for  making 
proof  and  payment  in  such  cases  had  elapsed. 

The  grant  to  the  company,  by  the  third  section  of  said  act  of  July  2, 
1864,  was  of 

Every  alternate  section  of  public  land,  not  mineral,  designated  by  odd  nambers,  to 
the  amoTlnt  of  twenty  alternate  sections  per  mil^  on  each  side  of  said  railroad  line,  as 
said  company  may  adopt,  through  the  Territories  of  the  United  States,  and  ten 
alternate  sections  of  land  per  raile  on  each  side  of  said  railroad  whenever  it  passes 
through  any  State,  and  whenever,  on  the  line  thereof,  the  United  States  have  full 
title,  not  roserved,  sold,  granted,  or  otherwise  appropriated,  and  free  from  pre-emp- 
tion, or  other  claims  or  rights,  at  the  time  the  line  of  said  road  is  definitely  tixed,  and 
a  plat  thereof  filed  in  the  office  of  the  Commissioner  of  the  General  Land  Office. 

The  sixth  section  of  the  act  provided  for  the  survey  of  the  lands  for 
forty  miles  in  width  on  both  sides  of  the  road,  after  the  general  route 
should  be  fixed,  and  as  fast  as  might  be  required  for  the  construction 
of  the  road,  and  that  the  odd  sections  of  land  thereby  granted  should 
not  be  liable  to  sale,  entry,  or  pre  emption,  before  or  after  the  survey, 
except  by  the  company.  This  section  operated,  proprio  vigore,  to  with- 
draw from  sale,  entry,  or  pre-emption,  the  odd  sections  subject  to  the 
grant,  to  the  extent  of  forty  miles  on  each  side  of  the  road,  from  and 
after  the  date  of  filing  of  the  map  of  general  route,  which,  in  this  case, 
as  we  have  seen,  was  the  21st  of  February,  1872.  Buttz  v.  Northern 
Pacific  Railroad  (119  U.  S.  55). 

Under  the  facts  stated,  it  is  first  to  be  considered  whether  the  land  in 
dispute  was  free  from  pre-emption  or  other  claims  or  rights  at  the  date 
of  the  statutory  withdrawal  on  general  route?  If  so,  it  was  subject  to 
that  withdrawal,  and  under  the  authority  of  the  Buttz  case,  supra,  no 
claims  or  rights  could  thereafter  attach  thereto,  and,  hence,  it  must  be 
held  to  have  passed  to  the  company  nnder  its  grant,  upon  the  definite 
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location  of  the  road.  But  if  not  free  from  sach  claims  or  rights  at  the 
date  of  said  statutory  withdrawal,  the  land  was  excepted  from  the 
operation  thereof  by  the  terms  of  the  grant,  and  in  that  event  it  is  fin- 
ther  to  be  considered,  whether  it  was  free  from  such  claims  or  rights  at 
the  date  of  the  definite  location  of  the  company's  road. 

I  am  of  the  opinion  that  the  pre-emption  filings  of  Pare  and  Yeaman 
constituted  pre-emption  claims,  within  the  meaning  of  the  excepting 
clause  of  the  grant,  such  as  served  to  except  and  did  except  the  land  in  dis- 
pute  from  the  operation  of  the  statutory  withdrawal  on  general  route. 
These  filings  were  in  all  respects  pritna  facie  valid,  when  made,  and  at 
the  date  of  such  withdrawal  they  had  not  expired  by  lapse  of  time,  but 
were  still  in  full  force  and  vigor.  They  operated,  therefore,  to  raise  a 
presumption  on  the  face  of  the  record,  of  settlement  as  therein  alleged, 
and  of  the  actual  existence  of  pre-emption  claims  to  the  land ;  and  this 
presumption  is  conclusive  against  the  company,  especially  in  the  absence 
of  any  allegation  in  reference  to  said  filings,  such  as,  if  proven,  would 
render  them  absolutely  void  in  their  inception,  and,  for  that  reason,  not 
amounting,  at  any  time,  to  claims  of  any  character  whatsoever.  This 
was  substantially  the  holding  of  the  Department  in  the  case  of  Maloner. 
(Jnion  Pacific  Railway  Company  (7  L.  D.,  13),  and  it  has  since  been 
followed  in  the  case  of  Millican  v.  Northern  Pacific  Railroad  C3ompany 
(7  L.  D.,  85);  Sioux  City  and  Pacific  Railroad  Company  v.  Lie  wis  etal. 
(8  L.  D.,  292) ;  Northern  Pacific  R.  R.  Co.  v.  Gjuve  (8  L.  D.,  380) ;  Payne 
V.  Atlantic  and  Pacific  Railroad  Company  (7  L.  D.,  405) ;  Union  Pacific 
Railway  Company  v,  Haines  (9  L.  D.,  595) ;  and  other  similar  cases. 

The  question  as  to  whether  these  pre-emptors,  or  either  of  them,  in- 
habited and  improved  the  land,  and  performed  other  duties  required  by 
the  pre-emption  law,  is  not  a  matter  that  concerns  the  company.  With 
the  performance  of  these  conditions,  the  company  has  nothing:  to  do, 
and  it  is  not  competent  for  it  to  inquire  into  them.  Kansas  Pacific 
Railway  Company  v.  Dunmeyer  (113  U.  S.,  629-641) ;  Northern  Pacific 
Railroad  Company  v.  Wiley  (7  L.  D.,  354).  It  is  sufi&cient  that  there 
was,  at  the  date  of  the  withdrawal,  a  claim  to  the  land  in  dispute,  of 
such  a  nature  and  character  as  the  act  defines,  and  any  question  as  to 
the  lawfulness  of  such  claim  at  that  date,  or  as  to  the  performance  by 
the  claimant  of  certain  prescribed  conditions,  is  immaterial.  Dunmeyer 
case,  supra  ;  Newhall  v.  Sanger  (92  U.  S.,  761). 

This  conclusion  renders  it  necessary  further  to  consider  whether  the 
land  was  ''free  from  pre-emption,  or  other  claims  or  rights,"  at  the  date 
when  the  line  of  the  company's  road  was  definitely  located,  to  wit :  July 
6,  1882.  At  that  date,  it  will  be  observed,  the  time  prescribed  by 
statute,  within  which  proof  and  payment  were  required  to  be  made  un- 
der the  declaratory  statements  of  Pare  and  Yeaman,  had  elapsed,  with- 
out proof  and  payment  having  been  made.  These  declaratory  state- 
ments were,  therefore,  at  the  date  when  the  company's  rights  attached 
under  its  grant,  what  are  usually  denominated  ''expired  filings;"  and 
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there  is  do  evidence,  or  allegation  even,  that  the  parties  named  were 
then  settlers,  or  residents,  on  the  land. 

Were  these  filings,  nevertheless,  ^^pre-emption  claims,'^  such  as 
served  to  except  the  land  ftom  the  grant  ?  I  am  of  the  opinion  that 
they  were  not.  Upon  the  expiration  of  the  time  limited  by  statute  for 
the  making  of  proof  and  payment,  without  such  proof  and  payment 
having  been  made,  the  presumption  arose  that  whatever  claim,  or 
claims,  had  previously  attached  to  the  land,  under  or  by  reason  of  such 
filings,  had  been  abandoned,  and  no  longer  in  fact  existed.  This  pre- 
sumption, however,  was  not  conclusive,  but  was  open  to  rebuttal  by 
any  one  claiming  an  interest  in  or  right  to  the  land,  who  might  allege 
the  contrary.  The  claimant,  Stovenour,  has  made  no  such  allegation 
in  this  case.  So  far  as  the  record  shows,  the  land  in  dispute  "wasprima 
facie  subject  to  the  grant  to  the  company  at  the  date  of  the  definite  lo- 
cation of  its  road,  and  must  be  held,  therefore,  in  the  absence  of  any 
allegation  or  showing  to  the  contrary,  to  have  passed  under  the  grant. 
Caldwell  v.  Missouri,  Kansas  and  Texas  Railway  Company  et  ah  (8  L. 
D.,  570). 

Your  office  decision  is  accordingly  reversed,  and  the  application  of 
Stovenour  to  make  homestead  entry  for  the  land  is  rejected. 


HOMESTEAD  ENTBY-"TBADE  AXD  BUSINESS." 

FouTs  V.  Thompson  (On  Eevibw). 

A  homestead  entry  of  land  docapied  by  the  entryman  at  the  time  of  entry  for  par- 
poses  of  trade  and  business  is  illegal,  and  such  illegality  is  not  limited  to  the 
land  actually  covered  by  the  buildings  and  improvements  under  such  occupancy 
but  extends  to  the  entire  entry. 

Besidence,  coltivation,  and  improvements  will  not  legalize  a  homestead  entry  of 
land  that  is  declared  by  law  to  be  not  subject  thereto. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  June  9, 

1890. 

John  F.  Fonts,  in  the  former  decision  erroneously  nan^ed  Fonts,  has 
filed  a  motion  for  review  of  the  decision  of  my  predecessor  of  Novem- 
ber 22, 1887  (6  L.  D.,  332)  afBrming  the  decision  of  the  Commissioner  of 
the  General  Laud  OfiBce,  holdiug  for  caucellation  Fout's  homestead  en- 
try for  the  S.  J  S W.  J,  SW.  i  8E.  \  of  section  6,  and  the  NW.  i  of  the 
NE.  J,  of  section  8,  T.  17  N.,  R.  7  W.,  M.  D.  M.,  San  Francisco  land 
district,  California. 

The  former  attorney  of  James  C.  Thompson  signs  an  admission  of 
service  of  the  notice  as  follows :  <'  I  accept  service  of  a  copy  of  the  above 
motion  and  decline  to  reply  as  the  death  of  James  C.  Thompson  ended 
my  employment  as  attorney.'' 

The  motion  will,  therefore  be  considered. 
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The  groands  upon  which  the  motion  is  based  are: 

I.  The  death  of  the  adverse  claimant  and  the  withdrawal  by  his  attorney  of  all 
objeotions  to  the  awarding  of  the  land  to  Fonts. 

II.  The  ohanged  conditions  of  Fonts'  nse  and  occupation  of  the  land. 

Attached  to  the  motion  is  the  affidavit  of  Fonts  bearing  date  Aagnst 
9, 1889,  Irom  which  it  appears 

that  the  contestant  Thompson  has  died,  leaving  no  known  heiis,  and  the  attorneys 
have  informed  me  that  they  do  not  longer  intend  to  contest  or  claim  the  land ;  that 
since  the  evidence  was  taken  deponent  has  nsed  the  land  for  agricnltural  purposes, 
having  cleared  and  grubbed  ten  acres,  having  two  acres  in  alfalfa,  three  acres  of 
grapevines,  two  acres  in  vegetables,  fifty-seven  fruit  trees  and  the  balance  plowed ; 
that  deponent  and  his  family  have  resided  continuously  on  the  land  since  the  date  of 
hearing  and  have  had  no  other  home  or  stopping  place ;  that  the  land  not  cultivated 
is  used  by  deponent  for  grazing  purposes,  and  no  other  person  has  had  any  use,  pos- 
session or  occupation  of  the  land. 

The  homestead  entry  of  Fonts  was  canceled  because  the  land  covered 
thereby  was  at  the  date  of  entry  *'  actually  settled  and  occupied  for  the 
purpose  of  trade  and  business"  and  therefore  according  to  sections 
2258  and  2289  of  the  Bevised  Statutes  not  subject  to  such  entr^-. 

The  death  of  Thompson  or  his  withdrawal  from  the  contest  cannot 
affect  this  case  nor  can  the  residence  of  Fonts  on  the  land  and  his  cal- 
tivation  and  improvements  of  the  same  legalize  an  entry  for  lands  that 
is  declared  by  the  law  not  to  be  subject  thereto.  See  the  recent  case 
of  Doud  et  alv.  Slocomb  (9  L.  D.,  532). 

In  the  course  of  the  argument  Fonts'  attorney  requests  that  the  mo- 
tion be  granted  ^*  for  the  reason  that  the  evidence  does  not  clearly  show 
which  legal  subdivision  was  used  for  trade  and  business  and  the  in- 
hibition of  entry  of  land  so  used  cannot  apply  to  more  than  the  legal 
subdivision  so  used." 

If  any  part  of  the  land  covered  by  the  entry  was  not  properly  sab- 
ject  to  the  said  objection,  Fonts  had  the  opportunity  to  show  such  fact 
at  the  hearing.  If  he  neglected  it  then  it  is  now  too  late  to  re-open  the 
case  for  such  a  purpose,  when  he  fails  to  point  out  what  parts  of  the 
land  be  claims  not  to  fall  under  such  objection. 

Besides  it  appears  from  the  departmental  decision  in  this  case,  that 
Fonts  began  in  May,  1874,  to  improve  the  tract,  putting  up  in  that  year 
a  hotel  and  other  buildings  and  continuing  until  at  the  time  of  hearing 
May,  1883,  he  had  twenty  cottages,  hotel,  bath  house,  store  etc.;  that 
he  since  1874,  made  use  of  the  land  for  the  purpose  of  maintaining  a 
health  resort  thereon. 

When  the  land  was  settled  upon  witli  the  object  of  establishing  there- 
on a  health  resort  as  shown  in  this  case,  and  when  the  land  was  used 
and  occupied  for  such  a  purpose,  it  seems,  that  the  illegality  of  the  sab 
sequent  entry  must  affect  the  whole  of  it.  The  illegality  is  not  limited 
to  the  parts  of  the  land  actually  covered  by  the  buildings  and  other 
improvements  erected  and  made  in  pursuance  of  the  general  purpose. 

For  the  reasons  stated  the  motion  must  be  denied. 
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Gonzales  v.  Townsite  op  Flagstapp. 

Motion  for  review  of  departmental  decision  rendered  March  24;  1890^ 
10  L.  1).,  348,  overruled  by  Secretary  Noble,  June  9, 1890. 


REVIEW— final  proof  PROCBBDrNrQS-XEW  PROOF. 

William  H.  Keigan. 

Where  the  claimant  or  transferee  is  afforded  a  farther  opportunity  to  support  an  entry, 
a  motion  for  review  will  not  he  granted  unless  there  is  a  palpable  abuse  of  dis- 
cretion, as  shown  by  the  record,  in  directing  the  hearing  or  requiring  new  proof 

Secretary  Noble  to  the  Commissioner  of  the  General  La/nd  Office^  June 

9,  1890. 

B.  H.  McGlellan,  transferee,  has  filed  a  motion  for  review  of  depart- 
mental decision  of  March  7, 1890,  affirming  your  office  decisions  of  May 
17,  and  December  26, 1888,  requiring  new  proof  upon  the  pre-emption 
cash  entry  of  William  H.  Keigan  for  the  W.  J  of  the  N  W.  \  of  Sec.  23, 
and  the  E.  ^  of  the  NE.  i  of  Sec.  22,  T.  105,  B.  54,  Mitchell  land  district. 
South  Dakota. 

The  grounds  of  said  motion  for  review  are  the  following : 

(1)  Said  decision  is  clearly  contrary  to  law,  and  is  not  sustained  by  the  present 
rulings  of  the  Department ; 

(2)  Error  in  holding  that  it  was  necessary  to  make  an  attempt  to  crop  the  land  prior 
fp  final  proof; 

(3)  Error  in  holding  that  a  sale  of  the  land  made  four  months  after  final  proof 
tended  to  impeach  the  integrity  of  the  entry ; 

(4)  Error  in  holding  that  the  entry  should  not  be  passed  to  patent  as  it  stands ; 

(5)  Error  in  holding  that  in  default  of  further  proof  the  entry  should  stand  can- 
celed. ' 

The  decision  complained  of  does  not  hold  '*  that  it  was  necessary  to 
make  an  attempt  to  crop  the  land  prior  to  final  proof."  The  fact  that 
*^  it  does  not  appear  that  entryman  made  any  attempt  to  crop  the  tract 
in  question  "  is  incidentally  mentioned  as  a  part  of  the  statement  of  the 
facts  in  the  case,  but  it  is  not  held  that  it  was  ^'  necessary  "  to  crop  the 
land.  The  sale  of  the  land  four  months  after  final  proof  is  ^<  considered 
in  connection  with  .  .  .  •  the  unsatisfactory  character  of  his 
pre-emption  proof."  The  conclusion  reached  by  the  Department  was 
based,  not  upon  any  single  item  in  the  evidence  but  upon  the  weakness 
of  the  final  proof  taken  as  a  whole. 

All  the  questions  raised  by  the  motion  for  review  are  the  same  as 
those  adjudicated  in  the  decision,  and  no  additional  evidence  is  ofiered 
(Charles  W.  McKallor,  9  L.  D.,  580).  "  There  is  no  denial  that  the  facts 
are  correctly  stated,  nor  is  there  any  allegation  of  newly  discovered  evi- 
dence, or  of  any  material  fact  not  considered  in  the  original  decision ; 
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it  is  earnestly  contended  by  counsel,  however,  that  the  facts  do  not 
justify  the  conclusion  reached  "  (Atterberry  et  aZ.,  10  L.  D.,  37).  This 
is  a  case  wherein  "  fair  minds  may  reasonably  differ  as  to  the  cooclosion 
to  be  drawn  "  from  the  evidence,  hence  the  decision  should  not  be  dis- 
turbed (Mulligan  v.  Hanson,  10  L.  D.,  311).  Where  the  Department 
has  afforded  the  claimant  or  the  transferee  an  opportunity  to  support 
an  entry  if  he  can  do  so,  a  motion  for  review  will  not  be  granted  unless 
there  is  a  palpable  abuse  of  discretion,  as  shown  by  the  record  in  di- 
recting a  hearing  or  requiring  new  proof. 
The  motion  is  denied. 


OFFERED  LANDS  IN  NEW  MEXICO-RES  JUDICATA. 

J.  G.  Lea. 

There  is  no  general  statu tory  anthority  for  the  disposition  of  public  lands  at  auction 
or  private  entry,  but  authority  for  such  action  is  specially  given  by  statute  in 
each  case,  and  the  limits  within  which  such  disposal  may  be  made  are  defined 
by  the  statute. 

The  only  statutory  authority  for  the  proclamation  issued  by  the  President  May  3, 
1870,  for  the  offering  of  certain  lands  in  New  Mexico,  must  be  found,  if  at  aU,  in 
the  last  clause  of  section  13,  act  of  July  22, 1854,  and  as  said  -clause  is  opeu  to  such 
construction,  it  must  be  presumed  that  the  President  acted  thereunder. 

In  view  of  the  lapse  of  time  and  the  presumption  that  the  President  found  authority 
in  said  clause  for  such  offering,  and  that  on  the  faith  of  that  action  lai^  sums 
of  money  have  been  invested  in  these  lands,  and  expended  in  their  improvement, 
the  question  as  to  the  legality  of  said  offering  must  be  held  res  Judicata, 

Secretary  NobU  to  the  Commissioner  of  the  General  Land  Offioej  June  9, 

1890. 

By  letter  of  December  6, 1889,  you  represented  that  on  May  3, 1870, 
the  President  issued  a  proclamation  for  the  offering  of  certain  pnblic 
lands  in  New  Mexico  for  sale  at  pnblic  auction,  that  thereupon  in  August 
following  said  lands  were  so  offered,  and  that  those  of  them  remaining 
undisposed  of  were  subsequently  treated  as  subject  to  private  entry 
under  the  act  of  April  24,  1820  (3  Stats.,  566),— sections  2357  and  2264 
Kevised  Statutes,  that  on  tfuly  10, 1886,  Oommissioner  Sparks  directed 
tlie  local  ofQcers  at  Las  Oruces  to  allow  no  further  private  cash  entries 
<*  until  the  question  of  the  legality  of  the  alleged  public  offering  of  lands 
August  19,  1870,  is  determined  by  this  Department,"  that  all  proceed- 
ings with  reference  to  such  entries  were  suspended  inyour  oflice  and  so 
continued,  that  you  have  caused  an  examination  of  the  subject  to  be 
made,  and  have  reached  the  conclusion  that  the  offering  so  made  was 
not  authorized  by  law. 

You  state  the  point  involved  to  be,  "  whether  the  statutes  enacted  by 
Congress  from  time  to  time  empowering  the  President  to  offer  and  sell 
public  lands,  or  any  of  them,  at  public  sale,  and  thereafter  at  private 
entry,  extended  so  far  as  to  include  the  particular  lands  embraced  io 
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tbe  offering  mentioned,  there  being  no  general  enactment  giving  snch 
power." 

Yon  farther  state  that  Congress  has  provided  for  the  survey  of  said 
lauds  and  their  disposal  by  donation,  pre-emption,  homestead,  and  in 
other  ways,  "  but  it  has  made  no  provision  by  statute  for  the  offering  of 
them  at  public  sale,  or  their  subsequent  disposal  at  private  entry,  as  ^ 
contemplated  with  regard  to  offered  lands  by  tbe  act  of  April  24,  1820, 
now  substantially  embodied  in  the  Eevised  Statutes  of  the  United 
States." 

You  suggest  in  case  the  Department  concurs  in  your  conclusion,  that 
Congress  be  called  on  to  confirm  titles  based  on  entries  under  said 
proclamation,  of  which  you  state  a  considerable  number  are  now  sus- 
peued  in  your  office. 

The  lands  embraced  within  the  present  Territory  of  New  Mexico  were 
obtained,  partly  from  the  State  of  Texas  by  cession  of  1850,  and  the  re- 
mainder from  Mexico,  under  the  treaty  of  Guadalupe  Hidalgo  in  1848, 
and  by  the  Gadsden  purchase  of  1853. 

On  July  22, 1854,  an  act  was  passed  entitled  <<  An  act  to  establish 
the  offices  of  Surveyor- General  of  New  Mexico,  Kansas,  and  Nebraska, 
to  grant  donations  to  actual  settlers  therein,  and  for  other  purposes.'^ 
(10  Stats.,  308).  This  act  provides  for  a  surveyor-general  and  made 
donations  of  land  to  certain  classes  of  settlers  in  New  Mexico,  and  pro- 
vided for  surveys  of  the  public  land,  and  that  any  lands  not  otherwise 
taken  under  the  provisions  thereof  should  be  subject  to  the  operation 
of  the  pre-emption  law,  and  for  the  ascertainment  of  Spanish-Mexican 
grants,  and  excepted  all  lauds  covered  thereby  "  from  sale  or  other 
disposal  by  the  government,''  etc.  The  first  eight  sections  relate  ex- 
clusively to  New  Mexico.  The  ninth  section  authorizes  the  Secretary 
of  the  Interior  to  issue  all  rules  necessary  to  carry  into  effect  the  "  sev- 
eral provisions  of  this  act."  The  last  four  sections  provide  for  the  ap- 
pointment of  a  surveyor-general  for  the  Territories  of  Nebraska  and 
Kansas,  and  prescribe  his  duties,  and  for  a  survey  of  the  public  lands 
therein,  and  declares  that  certain  lands  therein  shall  be  subject  to  the 
pre-emption  laws.  Section  thirteen,  the  concluding  section,  is  as  fol- 
lows : 

And  be  it  further  enacted,  That  the  pablic  lands  in  the  Territory  of  Nebraska,  to 
which  the  Indian  title  shall  have  been  eztingnished,  shall  constltate  a  new  land  dis- 
trict to  be  called  the  Omaha  district ;  and  the  pnblio  lands  in  the  Territory  of  Kan- 
sas, to  which  the  Indian  title  shall  have  been  extingnished,  shall  constitute  a  new 
land  district,  to  be  called  the  Pawnee  District ;  the  officers  for  each  of  which  districts 
shaU  be  established  at  such  points  as  the  President  may  deem  expedient ;  and  he  is 
hereby  authorized  to  appoint,  by  and  with  the  advice  and  consent  of  the  Senate,  a 
register  and  receiyer  of  pablic  moneys  for  each  of  said  districts,  who  shall  each  be 
required  to  reside  at  the  site  of  their  respective  offices,  and  they  shall  have  the  same 
powers,  perform  the  same  duties,  and  be  entitled  to  the  same  compensation  as  are  or 
may  be  prescribed  by  law  in  relation  to  other  land-offices  of  the  United  States.    And 
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the  PreHdeni  i$  herehjf  authorized  to  can9e  the  twrveyed  lands  to  he  exposed  for  sale  from  iiwu 
io  timtf  in  ihe  same  manner  and  upon  the  same  terms  and  conditions  as  the  other  public  lands 
of  the  United  States. 

If  there  is  authority  of  law  for  the  dispositiou  of  public  lands  in  New 
Mexico  at  auction  or  private  sale,  it  must  be  found  in  the  oondoding 
sentence  of  this  section ;  for  there  is  no  general  statute  authorizing  the 
President  to  so  dispose  of  any  public  lands  of  the  United  States  he  may 
desire  to  sell.  The  authority  is  specially  given  by  statute  in  each  case, 
and  the  limits  within  whichsuch  disposal  maybe  madeare  defined  by  the 
statute.  In  the  absence  of  any  proof  to  the  contrary,  therefore,  it  must 
be  presumed  that  the  President  authorized  said  sales  by  virtue  of  the 
provision  of  said  section.  Bead  by  itself  the  provision  is  open  to  the 
construction  that  it  refers  to  .the  lands  in  New  Mexico  as  well  as  to 
those  in  Nebraska  and  Kaufifas,  for  it  gives  authority  to  sell  <'  the  sur- 
veyed lands.''  Now,  the  purpose  of  the  act  was  to  authorize  surveys  io 
New  Mexico  as  well  as  in  the  other  two  Territories.  Section  five  ex- 
plicitly declares  that  "when  the  lands  in  said  Territory  (New  Mexico) 
shall  be  surveyed  ....  preparatory  to  bringing  the  same  into  mar- 
ket ",  sections  sixteen  and  thirty-six  shall  be  reserved,  etc.  The  last 
clause  of  section  thirteen  does  not  in  terms  limit  the  disposition  of  such 
lauds,  by  sale,  to  the  Territories  of  Nebraska  and  Kansas.  While  there 
may  be  some  doubt  whether  this  provision  applies  to  New  Mexico, 
owing  to  its  relation  to  a  section  that  otherwise  refers  to  Nebraska  and 
Kansas,  yet  it  relates  to  the  "  surveyed  lanQs"  which  were  provided  for 
by  the  act  in  the  three  territories,  and  it  appears  from  the  foregoing 
that  the  doubt  was  solved  by  President  Grant  in  favor  of  the  other 
construction.  In  this  he  was  evidently  sustained  by  your  office  where 
the  proclamation  was  prepared  and  by  the  Secretary  who  transmitted 
it.  The  practical  construction  given  to  a  statute  by  the  public  officers 
of  State  charged  with  its  execution,  and  acted  upon  by  the  people 
thereof  is  to  be  considered,  *^  and  perhaps  should  be  regarded  as  decisive 
in  a  case  of  doubt,  or  where  the  error  is  not  plain."  Union  Ins.  Co.  v. 
Hoge  (21  How.,  36) ;  Matthews  v.  Shores  (24  111.,  27). 

It  does  not  appear  how  many  entries  were  allowed  under  the  procla- 
mation, but  J.  C.  Lea  has  filed  an  affidavit  in  which  he  states  that  he 
made  various  entries  thereunder  in  good  faith,  and  that  his  improve- 
ments on  the  land  have  cost  not  less  than  $20,000. 

It  must  be  presumed  that  the  action  of  the.  President  and  of  his  ad- 
visers was  taken  after  full  consideration  of  all  the  legal  questions  in- 
volved, and  after  such  consideration  they  found  authority  in  the  law  for 
their  action.  There  is  nothing  to  rebut  the  presumption  that  they 
acted  under  the  provision  cited  above. 

Meanwhile,  on  the  faith  of  that  action  parties  have  invested  money 
in  the  lands  and  expended  large  sums  in  their  improvement.  While 
these  conditions  continued  twenty  years  have  elapsed.  Under  these 
circumstances  I  can  find  no  authority  either  in  the  ruling  of  the  courts 
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or  in  the  practice  of  the  Department,  for  re-opening  this  qnestion  with 
a  view  to  disturbing  the  rights  thus  vested.  In  the  case  of  United 
States  r.  Flint  (4  Sawyer,  58,  affirmed  in  98  U.  S.,  61),  the  conrt  said: 

Yet  the  facility  with  which  the  truth  could  have  been  originally  shown  by  them 
.  .  .  the  changed  condition  of  parties  and  property  from  lapse  of  time ;  the  diffi- 
culty from  this  cause  of  meeting  objections  which  might  perhaps  at  the  time  haye 
been  readily  explained ;  and  the  acquisition  of  interests  by  third  parties  upon  the 
faith  of  the  decree,  are  elements  which  will  always  be  considered  by  the  court  in  de- 
termining whether  it  be  equitable  to  grant  the  relief  prayed.  All  the  attendant  cir- 
cumstances will  be  weighed,  that  no  wrong  be  doue  to  the  citizens,  though  the  gov- 
ernment be  the  suitor.  See  also  The  Atlantic  and  Pacific  B.  R.  Co.  (8  L.  D.,  165)  and 
St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.  (Ibid,  255). 

In  the  light  of  these  authorities  I  conclnde  the  qnestion  presented  has 
became  res  judicata^ — ^and  for  the  purposes  of  this  case  must  be  accepted 
as  finally  and  legally  determined.  This  will  render  it  unnecessary  to 
farther  consider  the  recommendation  of  your  office. 

You  will  cause  this  opinion  to  be  made  known  to  the  parties  in  inter- 
est by  sufficient  publication. 


mining  claim-^ipplication-ptjblication. 
Erie  Lode  v.  Cameron  Lode. 

The  register  may  exercise  his  official  jiid;;meut  in  the  selection  of  a  newspaper  near- 
est to  the  mining  claim,  for  the  publication  of  an  application  for  patent. 

Flr$t  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office j  June  10,  1890. 

On  June  2, 1885,  George  Yule,  N.  N.  Farris  and  Robert  Harper  made 
mineral  entry  (based  upon  a  location  filed  August  18, 1879)  for  the 
Cameron  Lode  claim,  lot  No.  3863,  T.  12  S.,  R.  87  W.,  Gunnison,  Colo- 
rado. 

The  Centennial  Prospecting  and  Mining  Company  claimants  of  the 
Erie  lode,  a  claim  in  conflict  with  the  Cameron,  claiming  a  better 
right  to  the  ground  embraced  in  such  conflict,  file^l  in  your  office  an  ap- 
plication for  the  cancellation  of  said  entry  and  alleged  that  since  the 
^^  Erie  "  location  (filed  August  28, 1879)  it  had  kept  up  the  annual  assess- 
ment work  thereon  and  also  that  the  notice  of  the  Cameron  applica- 
tion '^  was  not  published  in  a  newspaper  published  nearest  to  the  said 
Cameron  lode  mining  claiw  "  and  that  had  such  notice  been  so  published 
the  said  company  ^'  would  have  obtained  notice  on  such  application 
for  patent  and  would  have  been  in  condition  to  and  would  have  as- 
serted their  rights    ...    as  provided  by  law.'' 

Thei-eupon  a  hearing  ordered  by  your  office  letter  of  March  10,  1887, 
was  had  at  the  local  office  on  June  13,  1887,  when  the  said  company 
appeared  by  its  attorneys  and  the  claimants  made  default. 

*^  From  the  testimony  offered  and  from  the  failure  of  the  defendant 
to  appear "  the  local  officers  found  that  the  said  company  should  be 
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permitted  to  adverse  the  said  '^  Cameron  "claim.  Upon  affidavits sabae- 
qnently  filed  by  Farris  and  Ilarper  to  the  effect  that  they  had  had  no 
notice  of  said  hearing,  your  office  by  letter  of  December  23, 1887,  directed 
a  rehearing. 

The  evidence  at  such  rehearing  was,  by  stipulation  of  the  parties, 
submitted  by  affidavits  filed  in  the  case. 

The  local  officers  found  in  effect  that  the  notice  of  the  ^^  Cameron '^ 
application  had  been  properly  published  and  the  said  ^^  Centennial^ 
company  appealed. 

Thereupon  this  ruling  was  affirmed  by  your  office  decision  of  January 
12, 1889. 

The  said  company  again  appeals. 

For  some  time  prior  to  January  25, 1885,  a  newspaper  called  the 
'^  Silver  Eecord,"  was  published  at  Gothic,  some  seven  or  eight  miles 
firom  the  claim  in  controversy.  Subsequently  to  that  date,  and  until 
after  May  30, 1885,  when  it  was  republished  at  Gothic,  said  paper  was 
printed  at  Crested  Butte  some  fifteen  or  sixteen  miles  from  the  said 
claim,  ^<  on  the  press  and  with  the  type  of  the  Crested  Butte  Gazette," 
a  newspaper  published  at  the  latter  place. 

The  *'  Cameron"  application  for  patent  was  filed  in  the  local  office  on 
February  28, 1885,  and  notice  thereof  was  published  from  March  5,  to 
May  7, 1885,  in  each  successive  issue  of  the  ^'  E4k  Mountain  Pilot,"  a 
weekly  paper  also  printed  at  Crested  Butte. 

It  appears  that  the  vice  president  of  the  said  company  who,  with  its 
other  officers,  lived  at  Colorado  Springs  over  two  hundred  miles  from 
said  claim,  supposing  that  the  Cameron  application  would  appear  in 
the  Silver  Eecord,  subscribed  during  1884  and  1885  for  that  paper  for 
the  '^  express  purpose  of  watching  and  protecting"  its  interests ;  that 
the  said  company  was  without  knowledge  of  the  Cameron  application 
during  the  period  of  the  said  publication  in  the  Elk  Mountain  Pilot, 
that  while  the  Silver  Record  was  being  printed  at  Crested  Butte  its 
plant  remained  at  Gothic ;  that  during  a  part  of  such  period,  said  pap^r 
was  "dated  as  of  Gothic,"  and  during  the  remainder  thereof  **a8  of 
Crested  Butte,"  and  that  of  the  three  papers  named  the  Elk  Mountain 
Pilot  was  alone  in  existence  at  the  time  (March,  1888)  of  rehearing. 

The  affidavit  of  the  editor  and  proprietor  of  the  Silver  liecord  sets  out 
that  the  "  printing  and  distribution"  of  that  paper  at  Crested  Butte 
was  "  made  necessary  by  deep  snows  rendering  it  impracticable  to  get 
supplies  into  the  town  of  Gothic"  and  that  the  same  was  ^^at  all  times 
temporary  and  not  permanent." 

The  then  register  swears  that  when  the  Cameron  publication  was 
made  the  office  of  the  Silver  Becord  at  Gothic  was  "  closed  and  not 
used ', "  that  no  paper  was  then  published  nearer  to  said  claim  than  at 
Crested  Butte,  that  he  deemed  the  existence  of  the  Silver  Hecord  pre- 
carious, and  that  he  considered  <^  the  notice  of  the  said  application  for 
patent would  be  safer  and  more  sure  of  being  published 
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through  the  term  of  sixty  days  by  beiug  published  in  the  Elk  Mountain 
Pilot." 

Section  2325  Revised  Statutes  provides  that  when  an  application  for 
mineral  patent  is  duly  filed  in  the  local  office,  the  register  '<  shall  pub- 
lish a  notice  that  such  application  has  been  made  for  the  period  of  sixty 
days  in  a  newspaper  to  be  by  him  designated  as  published  nearest  to 
such  claim." 

The  Department  has  held  that  the  register  may  exercise  his  official 
judgment  as  to  whether  or  not  a  certain  publication  is  such  newspaper 
within  the  meaning  of  the  law.    Tomay  et  aL  v.  Stewart  (I  L.  D.,  570). 

In  the  case  at  bar  the  register  exercised  his  official  judgment  and 
selected  the  newspaper  which  he  believed  to  be  best  fitted  for  the 
proper  publication  of  the  Cameron  notice. 

That  such  selection  was  warranted  by  the  attendant  circumstances 
is  to  my  mind  too  plain  for  discussion.  The  decision  appealed  from  \b 
accordingly  affirmed. 


DESEBT  liAlV^D  CONTSST-^BDEB  OF  SUSPENSION. 

OANNiNa  V.  Fail. 

No  ri|];hts  are  aoqaired  under  an  affidarit  of  contest  filed  daring  the  pendency  of  pro- 
ceedings against  the  entry  by  the  government,  or  while  all  adverse  proceed- 
ings against  sach  entries  are  suspended  by  a  general  order  of  tke  Department. 

A  contest  must  fail  where  a  default  is  cured  prior  to  notice  of  contest,  and  such 
action  is  not  induced  by  knowledge  of  the  impending  sniti  but  is  the  result  of  a 
previous  bona  fide  intent. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  June 

11, 1890. 

This  record  presents  the  case  of  Oeorge  Canning  v.  Frederick  W. 
Fail,  involving  the  SW.  J,  8.  J,  of  NW.  J,  Sec.  1,  and  the  SE.  J,  8.  J  of 
NE.  i,  NW.  i,of  NB.  J,  E.  i,  of  NW.  J,  NE.  i,  of  8W.  J,  Sec.  2,  T.  1  8., 
B.  2  W.,  Salt  Lake  City,  Utah. 

On  June  2, 1877,  Fail  filed  a  declaration  of  intention  to  reclaim  under 
the  desert  land  act  (March  3, 1877, 19  Stat.,  377)  the  tracts  described. 

On  September  25^  1880,  the  local  office  in  pursuance  of  your  office  in- 
structions notified  Fail  that  the  statutory  period  following  his  said  dec- 
laration had  expired  ^<  without  the  requisite  proof  and  payment,"  and 
required  him  within  ninety  days  to  show  cause  why  his  entry  should 
not  be  cancelled  for  non-compliance  with  the  requirements  of  the  law. 

Fail  made  within  the  time  limited  no  reply  to  said  rule  and  no  action 
was  taken  thereon. 

On  February  7, 1882,  Secretary  Kirk  wood,  being  advised  of  the  pend- 
ency in  Congress  of  certain  bills  for  the  relief  of  desert  laud  entrymen, 
directed  your  office  to  instruct  the  various  local  officers  to  suspend  pro- 
ceedings adverse  to  persons  who  have  made  desert  land  entries  ^'  and 
14039— VOL  10 42 
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who  have  made  bona  fide  efforts  to  comply  with  the  law  bat  have  been 
as  yet  unable  to  do  so."  By  the  same  order  Secretary  Kirkwood 
directed  ^^such  suspeusiou  uutil  the  action  of  .Congress  in  the  matter 
shall  be  known.  ^ 

On  about  November  16, 1882,  Canning  filed  in  the  local  offioe  a  cor- 
roborated affidavit  of  contest  against  the  entry  of  Fail  and  the  same 
was  transm  itted  December  7,  following.  Said  affidavit  set  out  that  Fail 
had  not  replied  to  the  rule  referred  to,  that  he  had  neither  reclainied 
nor  attempted  to  reclaim  the  land  and  that  he  had  abandoned  the  same. 
By  the  same  affidavit  Canning  asked  that  your  office  cancel  FaiFs  entry 
to  the  end  that  he  (Canning)  ^'  may  acquire  title  to  the  same  or  part 
thereof.  ^ 

On  September  8, 1883,  the  local  office  transmitted  Fail's  affidavit  (not 
corroborated)  made  before  the  register  on  July  25,  preceding,  wherein 
he  set  out  that  his  entry  had  been  made  in  good  faith,  that  from  surveys 
which  he  had  made  about  six  weeks  before  he  is  of  the  opinion  that 
water  can  be  brought  on  the  land  from  a  recently  constructed  canal,  in 
which  he  was  negotiating  lor  water  rights  and  that  he  had  made 
arrangements  for  the  sinking  of  artesian  wells. 

The  Department,  being  advised  by  your  office  letter  of  March  14,1883, 
that  Congress  had  taken  no  action  with  regaid  to  desert  land  entries, 
on  September  0, 1883,  upon  recommendations  made  by  your  office  issued 
further  instructions  in  relation  thereto. 

Thereupon  on  September  19, 1883,  your  office  issued  the  following 
instructions  to  registers  and  receivers  in  the  desert  land  entries  of  Fred- 
erick W.  Fail  and  others,  where  the  parties  had  failed  to  make  proof 
within  the  statuory  period,  or  to  respond  to  the  notice  given  in  accord- 
ance with  the  Circular  of  instructions  of  August  8, 1880 : 

Id  pursuance  of  instructioDB  from  the  Hon.  Secretary  of  the  Interior  of  date  Sep- 
tember 6,  1883,  yon  will  again  notify  the  en  try  men  in  the  case  above  named  to  shuw 
cause  within  sixty  days  why  their  entries  should  not  be  canceled. 

At  the  expiration  of  the  sixty  days  yon  will  report  the  result  to  this  office.  In 
cases  where  no  response  is  made  to  your  notice  the  entries  will  at  once  be  canceled 
by  this  office,  and  where  the  parties  claim  to  have  made  bimafide  efforts  to  comply 
with  the  law  in  regard  to  the  reclamation  of  the  land,  their  statements  must  be  made 
under  oath  and  duly  corroborated,  sotting  forth  the  nature  and  extent  of  the  same. 

On  December  8, 1883,  the  local  office  transmitted  Fail's  corroborated 
affidavit  made  the  day  before,  in  response  to  the  instructions  las);  re- 
ferred to,  wherein  he  sets  out  that  he  found  after  making  the  entry 
that  great  expense  would  be  involved  in  bringing  water  upon  the  land 
from  the  West  Jordan  Canal ;  that  in  consequence  the  work  of  reclama- 
tion was  unavoidably  dela^  ed ;  that  during  the  past  summer  he  found 
after  an  outlay  of  thirty  dollars  for  a  survey  that  water  could  be  con- 
ducted upon  each  legal  subdivision  of  the  tract  from  the  North  Jordan 
Canal ;  that  until  within  the  last  few  months  he  has  had  no  opportunity 
of  buying  water  rights  from  the  North  Jordan  Canal  Company ;  that  he 
has  purchased  sixty -four  shares  in  the  said  company  at  "  more  than 
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$800/'  for  the  sole  purpose  of  irrigating  this  land.  He  farther  avers 
that  boring  of  artesian  wells  has,  on  account  of  quick-sand  at  a  depth 
of  sixty  or  eighty  feet,  been  attended  with  great  difficulty ;  that  it  was 
only  of  recent  date  that  he  had  knowledge  of  an  available  well  boring 
machine,  and  that  he  now  has  an  interest  therein. 

On  February  13, 1884,  the  local  office  transmitted  a  furtlier  affidavit 
(not  corroborated)  by  Fail  made  the  11th  inst.  wherein  he  avers  that 
he  has  completed  such  well  to  the  depth  of  one  hundred  and  fifty  seven 
feet  at  a  cost  of  over  $300,  and  that  he  has  thereby  obtained  through 
a  two  and  half  inch  pipe  a  good  flow  of  water. 

February  18, 1884,  the  local  office  transmitted  Canning's  corroborated 
affidavit  made  the  same  day  wherein  he  averred  that  nothing  had  been 
done  by  Fail  to  reclaim  the  land,  up  to  the  filjng  of  his  affidavit  of  con- 
test in  November,  1882 ;  that  not  a  single  act  of  reclamation  had  been 
done,  or  caused  to  be  done  by  Fail  from  November  16, 1882,  when  he 
filed  his  charge  of  abandonment,  up  to  date ;  that  the  oi)ly  act  done  by 
Fail  was  since  December  4, 1883,  when  he  bored  for  a  well  where  he 
struck  water,  which  comes  to  the  surface  in  a  three-quarter  inch  pipe 
and  runs  from  there  about  sixty  feet ;  that  the  amount  of  water  thus 
obtained' if  run  to  its  fullest  capacity  would  not  irrigate  half  an  acre,  so 
as  to  produce  an  agricultural  crop ;  that  the  only  act  of  cultivation  done 
on  Siiid  laud  was  done  by  affiant  on  a  choice  spot  of  the  tract,  where  he 
cultivated  and  broke  about  fifteen  acres  of  land  and  raised  a  crop  of 
barley  and  lucern  without  irrigation.  He  further  stated  that  the  North 
Jordan  Irrigation  Canal  is  five  and  a  half  miles  from  the  tract,  and  that 
there  is  no  ditch  leading  from  the  canal  to  the  land. 

Ou  June  28, 1884,  Fail  made  proof  and  payment  for  the  land  at  the 
local  office. 

From  the  allowance  of  said  proof  Canning  (alleging  no  jurisdiction) 
appealed  to  your  office. 

Canning's  corroborated  affidavit  attached  to  said  appeal  set  out  that 
on  or  about  June  23, 1884,  Fail  completed  small  ditches  or  plow  furrows 
on  the  land  and  conveyed  water  thereon  for  the  purpose  of  making 
proof  and  not  for  reclamation,  that  such  ditches  will  not  convey  water 
enough  to  irrigate  more  than  forty  acres  and  that  the  land  was  still  in 
a  desert  condition. 

Your  office  made  no  ruling  with  reference  to  said  appeal  but  on  De- 
cember 17, 1884,  ordered  a  hearing  to  determine  the  questions  raised  by 
the  final  proof  and  the  affidavits  filed  by  Canning  herein.  Said  hear- 
iug  at  which  the  parties  appeared  with  counsel  was  had  at  the  local 
office  in  February,  1885.  Upon  the  evidence  adduced  the  local  office 
found  in  effect  that  Fail  had  complied  with  the  law  in  the  matter  of 
reclamation.  They,  however,  held  that  his  entry  could  not  **be  con- 
firmed prior  to  the  disposal  of  Canning's  application  to  contest." 

From  the  foregoing  Canuing  took  no  appeal  while  Fail  appealed  from 
so  much  thereof  as  is  adverse  to  him. 
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On  July  16, 1886,  yoar  office  found  Fail's  proof  to  be  satisfactory  ex- 
cept as  to  cultivation  and  held  that  in  the  absence  of  appeal  he  shoald 
be  permitted  to  submit  supplemental  proof,  and  dismissed  Canning's  con- 
test. 

Canning  appeals. 

Fail's  proof  set  out  that  he  had  made  no  cultivation  of  the  land,  that 
sufficient  water  to  irrigate  the  whole  tract  had  been  conducted  thereon 
at  the  south-east  corner  through  a  main  canal  six  feet  wide,  eighteen 
inches  deep  and  one  hundred  and' niucty-one  rods  long,  running  north- 
westerly from  which  two  principal  ditches,  three  feet,  wide  and  one  foot 
deep  extended  almost  across  the  land  and  that  side  ditches  diverge  there- 
from. 

The  record  of  the  hearing  shows  that  Fail's  first  work  on  the  laud 
was  in  December,  1883,  when  he  began  boring  a  well,  which  he  finished 
in  January  following,  at  a  cost  of  over  three  hundred  dollars ;  that  in 
September  following  he  bought,  for  a  thousand  dollars,  a  half  interest 
in  a  canal,  whence,  in  June,  1884,  he  had  conducted  water  through  the 
system  of  ditches  described,  and  that  he  has  expended  $3,165.50  in  the 
purchase  of  two  hundred  and  fifty^  seven  shares  in  the  North  Jordan 
Canal  Company,  for  the  express  purpose  of  irrigating  this  land. 

When  Canning  in  November,  1882,  filed  his  affidavit  charging  that 
Fail  had  not  reclaimed  and  that  he  had  abandoned  the  land,  the  entry 
in  question  was  the  subject  of  an  inquiry  by  the  government  and  fiirther- 
more  all  proceedings  adverse  to  desert  land  entries  were  in  the  maDoer 
stated  then  suspended.  Consequently  Fail's  entry  at  that  time  was  not 
properly  subject  to  contest  and  Canning  could  acquire  no  rights  under 
the  affidavit  just  mentioned.  The  said  suspension  ended  with  the  fail- 
ure of  Congress  to  act  in  the  premises  and  Fail's  entry  having  been  al- 
lowed to  remain  intact,  it  is  obvious  that  the  said  proceeding  by  the  gov* 
ernment  did  not  disclose  to  your  office  a  sufficient  reason  for  disturbing 
it.  iJn  the  contrary  Fail  was  allowed  sixty  days  within  which  to  show 
cause  why  his  entry  should  not  be  canceled  and  to  submit  proof  of  his 
bona  fide  efforts  to  comply  with  the  law  in  regard  to  reclamation. 

Such  proceeding  having  subsequently  terminated  when  Fail  filed  his 
affidavit  in  response  to  the  said  second  rule  to  show  cause  and  it  appear- 
ing by  Canning's  affidavit  of  February  18, 1884,  that  Fail  prior  to  the 
expiration  of  time  named  in  such  rule  and  up  to  the  date  of  said  affida- 
vit had  not  reclaimed  the  land  or  complied  with  the  law,  his  entry  was 
subject  to  contest. 

Whatever  rights  Canning  may  have,  must  therefore,  result  from  his 
affidavit  filed  on  February  18, 1884,  charging  a  continued  defaalt  by 
Fail.  No  notice  of  contest  however  was  issued  or  served  on  Fail  on 
this  affidavit  until  after  the  final  proof  and  affidavit  of  protest  against 
the  same  when  a  hearing  was  ordered  as  above  stated.  Fail  having 
been  subsequently  permitted  to  make  proof  and  payment  for  the  land, 
a  material  question  arises  as  to  whether  or  not  the  r^lamaUon  was 
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maile  as  alleged  and  if  so  whether  it  was  indoced  by  his  knowledge  of 
the  affidavit  filed  by  Canning  in  February,  1884,  or  made  in  porsaance 
of  a  i>revious. bona  fide  intent.  If  it  shonld  be  ascertained  that  prior  to 
such  reclamation  Fail  had  knowledge  of  such  affidavit  and  that  the  re- 
clamation was  induced  thereby,  then  the  rights  of  Canning  should  pre- 
vail; but  if  itshouhl  appear  that  Fail  had  reclaimed  the  land  in  good 
faith  and  not  on  account  of  Canning's  affidavit,  then  his  entry  should 
remain  intact.    Scott  v.  King  (9  L.  D.,  299). 

I  find  with  the  record  before  me  a  report  by  a  special  agent  of  your 
office  of  an  examination  of  the  land  made  by  him  (at  Canning's  p*equ^st) 
on  July  29, 1889,  together  with  Canning's  corroborated  affidavit  of  even 
date.  Said  report  is  to  the  effect  that  Fail  had  not  reclaimed  the  land, 
and  taken  in  connection  with  the  matters  noted  herein,  furnishes  an 
additional  reason  for  a  further  hearing. 

You  will,  accordingly,  direct  that  a  hearing  be  duly  had  within  a  rea- 
sonable time  to  determine  if  Fail  in  good  faith  complied  with  the  law  in 
the  matter  of  reclamation,  as  herein  stated. 

The  decision  appealed  from  is  accordingly  modified. 


SSCOND  HOMESTEAD  ENTRY— PRIVATB  EirTBY, 

Jacob  Farley. 

A  homesteader,  who  has  secured  title  to  one  tract  under  the  homestead  law,  can  not 
make  a  second  entry  of  a  legal  sub-division  containing  a  quantity  of  land  which 
added  to  the  first  will  make  more  than  one  hundred  and  sixty  acres. 

An  application  to  make  private  entry  of  the  lands  embraced  within  the  second  home- 
stead entry  may  be  filed  by  the  entryman,  as  said  lands  being  in  Missouri,  and 
*' offered"  are  subject  to  such  disposition. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  June  12, 1890. 

This  is  an  appeal  by  Jacob  Farley  from  yonr  office  decision  of  January 
26, 1889,  holding  lor  cancellation  his  homestead  entry  made  December 
17, 1881,  lor  N.  i  of  lot  2,  SW.  J,  Sec.  31,  T.  31  N.,  R.  9  W.,  Ironton, 
Missouri,  and  rejecting  his  final  proof  made  December  24, 1888,  show- 
ing continuous  residence  thereon  with  his  family  from  December,  1881, 
and  improvements  valued  at  $345. 

The  facts  are  sufficiently  stated  in  the  said  decision  and  I  concur  in 
the  conclusion  reached  by  your  office  to  the  effect  that  Farley  having 
previously  perfected'  title  to  other  land  under  the  homestead  law  cannot 
be  permitted  to  make  in  like  manner  a  second  entry  for  a  legal  subdi- 
vision containing  a  quantity  of  land  which  added  to  his  first  entry  would  \ 
make  more  than  one  hundred  and  sixty  acres.*  Act  March  2, 1889  (25 
Stats.,  864),  section  six. 

*From  the  Commissioner's  decision  it  appears  that  the  entry  man  secured  title, 
through  his  first  entry,  to  one  hundred  and  thirty -six  acres,  and  that  the  second 
entry  was  for  fifty-six  acres. 
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I  am,  however,  advised  by  your  ofBce  that  the  pablic  lands  iu  Mis- 
souri have  all  been  offered  at  public  sale,  aud  such  lands  in  that  State 
being  excepted  from  the  operation  of  the  act  of  March  2,  1889  {supra) 
withdrawing  ^^  public  lands  from  private  entry,"  I  can  see  no  reason  why 
Farley's  request  (made  with  his  appeal)  to  enter  the  land  in  question 
**at  government  price"  should  not  be  considered. 

You  are,  therefore,  directed  that  Farley  will  be  allowed  within  sixty 
days  from  notice  hereof  to  file  an  application  to  make  private  entry  for 
the  tract  involved. 

The  decision  appealed  from  is  modified  accordingly. 


BAIIiBOAB  GRANT-PRE-EMPTION   PTIiTNG-TVITHBRAWAI*. 

Northern  Pacific  R.  E.  Co.  v.  Brown. 

A  pre-emption  filing  of  record,  fraudulent  ah  initio,  becanse  there  is  in  fact  no  each 
person  as  the  alleged  pre-emptor,  is  a  nullity,  and  does  not  except  the  land  cov- 
ered thereby  from  snbseqnent  withdrawal  on  general  route ;  but  when  the  alleged 
pre-emptor  in  fact  exists  at  date  of  the  filing,  and  such  filing  is  unexpired,  it  is 
efiective  as  against  the  grant,  and  the  company  will  not  be  heard  to  aUege  that 
the  settler  has  not  complied  with  the  law  as  to  settlement,  residence,  and  culti- 
vation. 

Lands  covered  by  withdrawal  on  general  route  are  not  subject  to  entry  under  the 
settlement  laws  nntil  duly  restored  to  the  public  domain. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  June  12, 

1890. 

I  have  considered  the  appeal  of  the  Northern  Pacific  Railroad  Com- 
pany from  the  decision  of  your  office  rejecting  its  claim  to  the  E.  J  of 
the  NB.  J,  and  lots  1,  2,  3  and  4,  Sec.  3,  T.  1  S.,  li.  2  B.,  W.  M.,  Oregon 
City  land  district,  in  the  State  of  Oregon. 

The  record  shows  that  on  December  30, 1883,  said  Brown  made  appli- 
cation to  enter  said  tracts  under  the  homestead  laws,  alleging  that  the 
land  applied  for  was  excepted  from  the  withdrawal  for  the  benefit  of 
said  conlfpany,  of  Angnst  13,  3870,  by  reason  of  the  pre-emption  declar- 
atory statement,  No.  616,  filed  for  said  tracts,  on  April  8, 1859,  by  John 
J.  McCready,  alleging  settlement  thereon  April  1,  same  year.  There- 
upon a  hearing  was  ordered,  at  which  both  parties  were  present,  the 
company  offered  testimony  teiiding  to  show  that  said  filing  was  fraudu- 
lent, that  no  settlement  whatever  was  made  upon  said  land  between 
1858  or  1859  and  1870,  and  that  no  one  during  those  years  had  ever 
resided  on  said  land.  Browu  declined  to  offer  any  testimony,  and  upon 
the  evidence  submitted  the  local  land  officers  rendered  their  joint  opin- 
ion that  said  filing  was  not  valid  or  subsisting  at  the  datie  of  the  with- 
drawal for  said  company,  nor  at  any  other  time;  that  said  homestead 
application  must  be  rejected  and  said  filing  canceled. 
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From  the  decision  of  the  local  land  officers  no  appeal  was  taken,  and 
the  papers  were  dulj  transmitted. 

On  February  5,  1880,  your  office  considered  said  case  and  affirmed 
said  decision  of  the  local  laud  officers,  in  so  far  as  it  determined  the 
rights  of  Brown.  But  your  office  went  further  and  rejected  the  claims 
of  the  railroad  companies,  and  decided  that  the  land  in  question  must 
be  held  subject  to  entry  by  the  first  legal  applicant.  From  this  decis- 
ion only  the  Northern  Pacific  Company  appealed. 

Your  office  rejected  the  claim  of  the  appellant  company  for  the  reason 
that  the  land  was  excepted  from  the  grant  by  act  of  Congress  approved 
July  2, 1864  (13  Stat,  365),  and  the  withdrawal  of  September  20, 1870, 
by  reason  of  said  filing,  which  remained  intact  upon  the  records  of  your 
office  and  the  local  land  office ;  and  that  it  is  not  necessary,  in  order  to 
except  the  land  from  the  railroad  grants,  that  a  claim  <^  should  have 
been  valid  and  subsisting"  at  the  dates  when  the  rights  of  the  com- 
pauies  attach,  and  that  ^^  whether  it  was  valid  or  not  could  exercise  no 
influence  upon  the  result  of  the  case." 

The  only  question  of  moment  in  the  present  case  is,  whether  said 
land  is  subject  to  entry  by  the  first  legal  applicant.  Said  withdrawal 
was  made  by  virtue  of  the  provision  of  section  six  of  said  act,  and  it  is 
held  by  this  Department,  and  the  courts,  to  have  taken  effect  upon  the 
odd  sections  granted  on  August  13, 1870,  the  date  of  the  acceptance  of 
the  map  of  general  route  by  this  Department. 

The  local  officers  found  from  the  evidence 

That  the  witnesses  have  known  the  land  since  1858  to  the  present  time ;  that  they 
all  live  or  have  lived  in  the  vicinity  of  the  land,  and  are  in  a  condition  to  testify 
knowingly  of  the  claim,  if  any,  of  John  McCready ;  that  none  of  them  has  ever  heard 
of  snch  a  man  as  John  J.  McCready  in  the  neighborhood,  and  n  o  improvements  of 
any  kind  had  been  made  on  the  land  between  1858  or  1859  and  1670,  and  that  no  one 
had  resided  on  the  land  between  those  years. 

The  local  officers,  therefore,  held 


That  John  J.  McCready's  pre  emption  declaratory  statement,  No.  616,  was  not  sub- 
sisting at  the  time  of  withdrawals  for  said  railroads,  nor  at  any  other  time,  that 
Brown's  application  to  make  a  homestead  entry  of  said  land  must  therefore  be  rejected. 

From  this  decision  Brown  did  not  appeal,  and  your  office  decided  that 
said  decision  of  the  local  officers  must  be  held  to  be  final  as  to  him. 

If  it  be  true  that  said  filing  was  fraudulent,  that  no  such  person  as 
John  fJ.  McCready  was  in  existence  at  the  date  of  said  filing,  then,  un- 
questionably, the  filing  must  be  held  to  be  a  *•  nullity,"  and  of  no  force 
and  effect.  It  is  simply  a  notice  of  an  intention  to  claim  land  under  the 
pre- emption  laws  by  nobody,  and  is  of  no  force  and  effect,  Lansdale  v, 
Daniels  (10  Otto,  113);  Moffat  t?.  United  States  (112  U.  S.,  24). 

If,  however,  John  J.  McCready  filed  said  declaratory  statement  in 
the  local  office,  the  fact  that  he  had  made  no  settlement  at  the  date  of 
said  withdrawal  could  not  be  questioned  by  the  company.    That  could  be 
cured  by  the  settlement  and  residence  prior  to  final  proof  and  pay- 
ment 
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The  land  iu  qaestion  is  unolBrered,  and  the  limitation  placed  upon  the 
time  for  making  final  proof  had  not  expired  at  the  date  of  said  with- 
drawal. If  there  was  a  filing  of  record  by  a  person  ijiesse  at  the  time  of  the 
filing,  then  sach  filing  served  to  except  the  land  from  the  withdrawal  for 
the  benefit  of  the  appellant  company,  and  the  question  whether  the  set- 
tler has  complied  with  the  requirements  of  the  law  as  to  settlement, 
residence  and  cultivation  cannot  be  raised  by  the  railroad  company. 
But  when  the  allegation  is  made  by  the  company  that  the  filing  was 
fraudulent  ab  initioy  because  there  was  no  such  pre-emptor,  and  the  al- 
legation is  duly  proveA  by  the  company,  then  it  would  be  going  too  far 
to  hold,  as  your  office  does,  that  '^  whether  it  was  valid  or  not,  could  ex- 
ercise no  infiuence  upon  the  result  of  the  case." 

The  record  in  this  case  shows  that  the  filing  purported  to  have  been 
made  by  McGready  did  not  except  said  land  from  said  withdrawal,  and 
that  the  application  of  Brown  was  proi)erly  rejected  by  the  local  officers. 
Buttz  V.  Northern  Pacific  Railroad  (119  U.  S.,  55). 

Although  the  company  has  not  yet  definitely  located  its  line  of  road 
opposite  the  land  in  question,  yet  until  the  land  is  duly  restored  to  the 
public  domain  it  will  not  be  subject  to  entry  under  the  settlement  laws 
of  the  United  States.    Schulenberg  v.  Harriman  (21  Wall.,  44). 

The  decision  of  your  office  must  be  and  it  is  hereby  modified,  in  so  far 
as  it  holds  that  the  <^  claim"  of  the  Northern  Pacific  Railroad  Company 
must  be  rejected  and  the  land  <'  held  to  be  subject  to  entry  by  the  first 
legal  applicant" 


NOTICB-SBRVICE  BY  PUBLICATION. 

« 

QUAM  V.  BBOWN. 

Iq  service  of  notice  by  publication  a  copy  of  the  notice  must  be  mailed  by  registeted 
letter  to  the  last  known  address  of  the  defendant,  and  failnre  so  to  do  constitutee 
a  fatal  defect  in  the  service. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  June  14, 1890. 

I  have  considered  the  appeal  of  Mathias  Quam  from  the  decision  of 
your  office  dated  January  IG,  1889,  in  the  case  of  said  Quam  v.  Charles 
Brown,  involving  the  latter's  homestead  entry  for  the  NW,  J,  Sec.  26, 
T.  150  N.,  R.  60  W.,  Grand  Forks  land  district,  North  Dakota. 

April  18, 1883,  Brown  made  homestead  entry  for  said  land.  Novem- 
ber 27, 1886,  Quam  initiated  contest  against  the  same,  alleging  the  usual 
charge  of  abandonment. 

A  hearing  was  ordered  before  the  local  office  for  April  6, 1887,  the 
testimony  to  be  taken  April  1, 1887,  before  H.  D.  Fruit,  notary  public 
at  Lakota*,  D.  T.     On  the  day  set  for  the  taking  of  testimony,  contest- 
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ant  appeared  iu  person,  but  the  claimant  made  default.    Contestant  and 
one  other  person  were  sworn  a«  witnesses  and  testified  against  the 
entry. 
Upon  consideration  of  the  evidence,  the  local  office  found  in  favor  of 

contestant  and  recommended  the  entry  for  cancellation. 

Your  office,  upon  examining  the  record  in  this  case,  discovered  that 
the  notice  of  contest  mailed  to  claimant  was  directed  to  the  post  office 
nearest  the  land,  instead  of  to  his  last  known  post  office  address;  there- 
upon you  directed  the  local  office  to  advise  contestant  that  thirty  days 
would  be  allowed  in  which  to  show  that  Bule  14  of  practice  had  been 
complied  with. 

The  local  office  reported  that  contestant's  attorney  had  been  duly 
notified  to  furnish  the  evidence  required  and  that  although  more  than 
thirty  days  had  elapsed  since  said  notice,  no  action  had  been  taken  iu 
the  premises. 

Your  office  thereupon  set  aside  the  action  of  the  local  office,  and  re- 
manded the  case  with  leave  for  contestant  to  apply  for  new  notice  of 
publication,  and  proceed  with  his  contest  within  thirty  days  after  notice 
of  said  decision,  and  that  in  case  of  failure  to  so  proceed,  said  contest 
would  be  dismissed. 

February  17, 1889,  contestant  appealed  and  accompanying  the  same 
he  filed  his  own  affidavit  corroborated  by  the  oath  of  one  person,  in 
which  he  states  substantially : 

That  at  the  time  he  made  affidavit  asking  for  publication  of  notice 
of  contest  he  did  not  know  claimant's  address,  but  that  his  (affiant's) 
attorney  said  he  thought  it  was  at  Grand  Forks,  D.  T.,  and  that  he 
(affiant)  swore  that  such  was  his  address.  It  was  only  on  information 
and  belief  so  received.  That  he  (affiant)  never  did  know  said  claimant's 
post  office.  That  he  (affiant)  did  not  understand  the  English  language 
well,  being  a  foreigner ;  that  said  claimant  had  not  been  heard  of  since 
the  initiation  of  this  contest. 

February  8, 1887,  contestant  made  the  usual  affidavit  for  an  order  of 
publication  of  notice  of  contest,  alleging  therein,  among  other  things, 
that  "  I  have  made  diligent  search  and  inquiry  for  the  said  Oharles 
Brown,  including  inquiry  of  the  postmaster  at  Bue,  the  post  office 
nearest  to  the  land  contested,  and  of  the  postmaster  at  Lakota,  the  last 
known  post  office  address  of  the  said  Oharles  Brown,  and  as  a  result 
of  said  investigation,  I  find  that  I  am  unable  to  make  personal  service 
of  notice  of  contest  on  the  said  Charles  Brown  as  I  can  not  ascertain 
his  whereabouts." 

Upon  the  filing  of  said  affidavit  in  the  local  office  it  was  ordered  that 
notice  of  contest  be  served  on  claimant  by  publication. 

The  notice  was  printed  for  a  period  of  thirty  days  in  a  newspaper 
published  in  the  vicinity  of  said  land,  and  a  copy  thereof  was  posted 
on  said  tract  in  a  conspicuous  place  for  a  period  of  at  least  fourteen 
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days  preceding  the  day  set  for  the  hearing,  and  on  February  25,  1887, 
a  copy  of  said  notice  was  sent  by  registered  mail  addressed  to  Charles 
Brown,  Bue,  D.  T. 

Counsel  in  his  argument  filed  herein  contends  that  his  client  by  mis- 
take swore  that  he  knew  the  post  office  address  of  claimant,  and  ^'that 
if  the  contestant  does  not  know  the  post  office  address  of  defendant,  no 
registered  letter  is  required,"  and  cited  the  case  of  Emmert  v,  Kilpatrick 
(2  L.  D.,  230),  as  a  precedent 

Bule  14  of  the  Bules  of  Practice  prescribes  that  ^'Where  notice  is 
given  by  publication,  a  copy  of  the  notice  shall  be  mailed  by  registered 
letter  to  the  last  Icnown  address  of  each  person  to  be  notified  thirty  days 
before  date  of  hearing,  and  a  like  copy  shall  be  posted  in  the  register's 
office  during  the  period  of  publication,  and  also  in  a  conspicuous  place 
on  the  land,  for  at  least  two  weeks  prior  to  the  day  set  for  hearing." 

An  allegation  that  contestant  '<  never  knew  the  post  office  address  "  of 
the  defendant  furnishes  no  reason  for  failure  to  comply  with  the  imper- 
ative requirement  of  the  rule,  and  such  failure  constitutes  a  fatal  defect 
in  the  service.  Wallace  v.  Schooley  (3  L.  D.,326) ;  Parker  v.  Castle  (on 
review,  4  L.D.,  81) ;  Deakins  v.  Matheson  (6  L.  D.,  269) ;  Watson  v.  Mor- 
gan et  aL  (9  L.  D.,  To);  Nanneyr.  Weasa  (ib.,  606). 

In  addition  to  the  above,  attention  is  directed  to  the  fact  that  there 
is  no  evidence  that  a  copy  of  the  notice  was  posted  in  the  register's 
office  during  the  period  of  publication. 

For  the  reasons  herein  stated  the  decision  appealed  from,  is  accord- 
ingly affirmed. 


OKIiAHOMA  TOWN  SITES, 

KEGirL.ATIONS  PHOVIDED  BY  THE  SECRETARY  OP  THE  TlTrERIORPOB 
THE  GUIDANCE  OP  TRUSTEES  IN  THE  EXECUTION  OP  THEIR  TRUST. 

Department  of  the  Interior, 

Washington^  D.  (7.,  June  18, 1890. 

To  the  Trustees  of  Town  Sites  in  the  U.  8.  Land  Districts^  Oklahoma  Ter- 
ritory. 

By  virtue  of  the  authority  vested  in  me  by  an  act  of  Congress  approved 
May  14, 1890,  entitled  ^'Au  act  to  provide  for  town  site  entries  of  lands 
in  what  is  known  as  ^  Oklahoma,'  and  for  other  purposes,"  I  have  pre- 
pared the  following  rules  and  regulations  for  your  observance  and  direc- 
tion in  the  execution  of  the  trust  thereby  created. 

1.  In  the  performance  of  your  duties  you  will  bear  in  mind  the  pro- 
visions of  sections  12  and  13  of  the  act  of  Congress  approved  March  2, 
1889  (25  Stats.,  1004),  by  virtue  of  which  the  Indian  title  to  said  "Okla- 
homa"  was  extinguished  and  the  lands  therein  made  apart  of  the  pab- 
lie  domain,  and  special  attention  is  directed  to  that  part  of  the  Presi* 
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clent's  Proclamation  of  March  23,  following,  opening  a  portion  of  the 
Territory  of  Oklahoma  to  settlement,  which  reads — 

Warning  is  hereby  again  expressly  given  that  no  person  entering  upon  and  occu- 
pying  said  lands  before  said  hour  of  twelve  o'clock,  noon,  of  the  twenty-second  day 
of  April,  A.  D.  eighteen  hundred  and  eighty- nine,  hereinbefore  fixed,  will  ever  be 
permitted  to  enter  any  of  said  lands  or  acquire  any  rights  thereto,  and  that  the  ofli- 
csers  of  the  United  States  will  be  required  to  strictly  enforce  the  provision  of  the  act 
of  Congress  to  the  above  effect. 

'So  person,  who  went  into  said  Territory  in  violation  of  said  Procla- 
mation,  will  be  allotted  any  portion  of  a  townsite,  and  you  will  recog- 
nize no  claim  filed  by  such  person  in  making  yonr  allotments. 

2.  As  soon  as  yon  are  officially  advised  by  the  Secretary  of  the  Inte- 
rior of  the  town  site,  or  town  sites,  which  you  are  to  enter  as  trustees, 
and  have  qualified  before  an  officer  having  a  seal,  and  duly  authorized 
to  administer  oaths,  by  taking  and  subscribing  the  following  oath,  or 
affirmation : 

I  do  solemnly  swear  (or  affirm)  that  I  have  no  interest  either  directly  or  indirectly 
in  the  town  site  of ,  or  any  part  or  parcel  thereof;  that  I  will  faithfully  dis- 
charge the  duties  of  my  office,  and  execute  the  trust  imposed  upon  me  with  fidelity ; 
that  I  will  impartially  hear,  try,  and  determine  all  controversies  submitted  to  me 
fairly  and  Justly,  according  to  the  law  and  the  evidence  free  from  bias,  favoritism, 
prejudice,  or  personal  influence  of  any  kind  or  character  whatever.  So  help  me  Ood. 
(Or,  if  by  affirmation,  '*  under  the  pains  and  penalties  of  perjury.") 

yon  will  proceed  to  discharge  the  duties  imposed  on  you  by  law  and 
these  rules  and  regulations.  Your  several  boards  are,  as  required  by 
the  statute,  composed  of  three  trustees.  Your  several  commissions  have 
designated  your  respective  boards,  and  each  board  will  act  as  a  separate 
body  as  to  the  particular  town  site  to  which  it  is  assigned. 

3.  All  applications  heretofore  filed  in  the  proper  land  office  will  be 
prosecuted  to  final  issue  in  your  names  as  provided  in  section  6  of  act 
under  which  you  are  appointed.  In  case  you  find  a  contest  or  contro- 
versy pending  between  a  homestead  entryman  and  the  occupants  of  the 
town  site  to  which  you  are  assigned,  involving  the  title  to  any  portion  of 
the  laud  occupied  for  town  site  purposes,  you  will  at  once,  as  a  board, 
and  before  taking  any  other  step  or  proceeding,  make  application  at  the 
local  office  in  the  district  where  the  town  site  is  situate  to  intervene  and 
be  made  parties  to  the  proceeding,  and  thereupon  the  case  will  be  made 
special  and  disposed  of  as  expeditously  as  the  transaction  of  public  busi- 
ness will  permit,  as  no  entr}'  can  be  completed  until  after  the  contests 
are  disposed  of.  Publication  of  intention  to  make  proof  must  be  fur 
five  days,  and  the  proof  of  publication  may  be  as  in  ordinary  cases. 
The  proof  shall  relate  to  actual  occupancy  of  the  land  for  the  purposes 
of  trade  and  business,  number  of  inhabitants,  and  extent  and  value  of 
town  improvements. 

4.  The  entry  is  to  be  made  by  you  as  trustees  as  near  as  may  be 
conformably  to  section  2387  of  the  Revised  Statutes  and  in  trust  for 
the  use  and  benefit  of  the  occupants  of  the  town  site  according  to 
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their  respective  interests  and  at  the  minimain  pricey  $1.25  per  acre.  No 
provision  is  made  in  the  act  for  the  payment  of  the  entry  fees  and  the 
price  of  the  land,  and  as  the  entry  mast  be  made  before  the  towu  site 
can  be  allotted,  you  may  call  upon  the  occupants  thereof  to  furnish  the 
requisite  amount  to  pay  the  government  for  said  land,  keeping  an  ac- 
curate account  thereof,  and  giving  your  receipt  therefor,  and  when  real- 
ized from  assessment  and  allotment,  you  will  refund  the  same,  taking 
evidence  thereof,  to  be  filed  with  your  report  in  the  manner  hereinafter 
directed. 

5.  Section  one  of  said  act  of  May  14,  requires  me  to  provide  rnlea  and 
regulations  for  the  survey  of  the  land  occupied  for  town  site  purposes 
into  streets,  alleys,  squares,  blocks,  and  lots,  or  to  approve  such  survey 
as  may  already  have  been  made  by  the  inhabitants  thereof,  and  section 
five  of  said  act  makes  the  provisions  of  sections  four,  five,  six,  and  seven 
of  the  act  of  the  legislature  of  the  State  of  Kansas  entitled  ^' An  act  re- 
lating to  town  sites,"  approved  March  2,  1868,  so  far  as  applicable  a 
part  thereof. 

Section  four  of  the  Kansas  act  adopted  requires  you  to  cause  an  actual 
survey  of  the  town  site  to  be  made,  conforming  as  near  as  may  be  to  the 
original  survey  of  such  town,  designating  on  such  plat  the  lots  or  squares 
on  which  improvements  are  standing,  together  with  the  value  of  the 
same  and  the  name  of  the  owner,  or  owners  thereof,  hence,  if  you  deem 
it  advisable  to  survey  the  town  site  assigned  you,  you  will  observe  this 
rule  in  connection  with  the  first  proviso  of  section  twenty-two  of  Okla- 
homa Territorial  bill,  approved  May  2, 1890:  but  if  the  town  site  has 
already  been  surveyed  by  the  inhabitants  thereof  and  you  are  satisfied 
that  the  same  is  correct  and  in  harmony  with  the  spirit  of  the  act  under 
which  you  are  appointed,  you  may  approve  and  adopt  such  survey, 
making  the  designation  on  the  plat  thereof  as  required  by  said  section 
four  so  far  as  the  same  is  applicable  under  said  act  of  May  14. 

6.  In  any  event,  you  will,  as  soon  as  you  definitely  fix  the  survey, 
cause  to  be  designated  on  each  of  said  plats,  the  lots  and  blocks  occu- 
pied, together  with  the  value  of  the  same,  with  the  name  of  the  owner, 
or  owners,  thereof;  you  will  also  designate  all  squares,  parks,  and  tracts 
reserved  for  public  use,  or  sites  for  public  buildings,  and  all  lots  occu- 
pied by  any  religious  organization  which  are  subject  to  disposal  under 
the  provisions  of  said  act.  The  designation  of  an  owner  on  such  map 
shall  be  temporary  until  final  decision  of  record  in  relation  thereto,  and 
shall  in  no  case  be  taken  or  held  as  in  any  sense  or  to  any  degree  a 
conclusion  or  judgment  by  the  Board  as  to  the  true  ownership  in  any 
contested  case  coming  before  it. 

7.  You  will  observe  that  no  town  site  can  embrace  any  greater  num- 
ber of  legal  sub-divisions  than  are  ^^  covered  by  actual  occupancy  for 
the  purposes  of  trade  and  business,"  and  in  no  case  can  it  exceed  twelve 
hundred  and  eighty  acres,  hence,  in  making  your  survey  of  the  land 
'Mnto  streets,  alleys,  squares,  blocks,  and  lots,"  or  the  approval  of  such 
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Barvey  as  may  have  been  made  by  the  inhabitaDts  of  the  town  site,  when 
yon  deem  the  same  sufficient,  you  will  determine  the  area  thereof  by 
legal  sub-divisions  so  occupied  for  such  purposes. 

8.  As  soon  as  the  survey  and  plat  are  com;)leted  as  aforesaid,  yon  will 
cause  to  be  published  in  some  newspaper  printed  in  the  county  in  which 
said  town  is  situated,  a  notice  that  such  survey  has  been  completed, 
notifying  all  persons  concerned  or  interested  in  such  town  site  that  on 
the  designated  day  you  will  proceed  to  set  off  to  persons  entitled  to  the 
same  according  to  their  respective  interests,  the  lots,  blocks,  or  grounds 
to  which  each  occupant  thereof  shall  be  entitled,  under  the  provisions 
of  said  act.  Such  publication  shall  be  made  at  least  fifteen  days  prior 
to  the  day  set  apart  by  you  to  make  such  division  and  allotment.  Proof 
of  such  publication  shall  be  evidenced  by  the  affidavit  of  the  publisher 
of  the  newspaper  in  which  such  notice  is  printed,  accompanied  by  a 
printed  copy  of  such  notice. 

10.  After  such  publication  shall  have  been  duly  made,  you  will  pro- 
ceed on  the  day  designated  in  the  notice,  except  in  contest  cases  which 
shall  be  disposed  of  in  the  manner  hereinafter  provided,  to  set  apart  to 
the  persons  entitled  to  receiv  e  the  same,  the  lots,  blocks,  and  grounds 
to  which  each  party  or  company  shall  be  entitled  according  to  their 
respective  interests,  including  in  the  portion  or  portions  set  apart  to  each 
person  or  company  of  persons  the  improvements  belonging  thereto,  and 
in  so  doing  you  will  observe  that  section  2  of  said  act  of  May  14, 1890, 
provides  that  any  certificate  or  other  paper  evidence  of  claim  duly  issued 
by  the  authority  recognized  for  such  purpose  by  the  people  residing 
upon  any  town  site  subject  to  entry,  shall  be  taken  as  evidence  of  the 
occupancy  by  the  holder  thereof  of  the  lot  or  lots  therein  described, 
except  where  there  is  an  adverse  claim  to  said  property  such  certificate 
shall  only  be  prima  facie  evidence  of  the  claim  of  occupancy  of  the 
holder.  But  any  person  holding  any  such  certificate  who  went  into  said 
Territory  prior  to  the  hour  of  twelve  o'clock,  noon,  on  the  22d  day  of 
April,  1889,  in  violation  of  said  proclamation,  shall  not  be  held  to  have 
acquired  any  rights  thereunder. 

11.  When  the  survey  is  finally  completed  it  will  be  certified  to  by  you 
in  quadruplicate  as  follows : 

We,  the  undersigued,  trustees  of  the  town  site  of ,  Oklahoma  Terri- 
tory, hereby  certify  that  we  have  examined  the  sarvey  of  said  town  site  and  approve 
the  foregoing  plat  thereof  as  striotly  conformable  to  said  survey  in  ac  cordance  with 
the  act  of  Congress  approved  May  14,  1690,  and  our  official  instructions. 

One  of  said  plats  shall  be  filed  in  the  land  office  in  the  district  where 
the  town  site  is  located,  one  in  the  office  of  the  register  of  deeds  in  the 
county  in  which  the  town  site  is  situate,  one  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office,  and  one  retained  in  your  custody  for 
your  own  use. 

12.  Whenever  you  find  two  or  more  inhabitants  claiming  the  same  lot, 
block,  or  parcel  of  land,  you  will  proceed  to  hear  and  determine  the 
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controversy,  fixing  a  time  and  place  for  the  hearing  of  the  respective 
claims  of  the  interested  parties,  giving  each  ten  days'  notice  thereof^  and 
a  fair  opnortuuitv  to  present  their  interests  in  accordance  with  the  prin- 
ciples of  law  and  equity  applicable  to  the  case,  observing  as  far  as 
practicable  the  rules  prescribed  for  contest  before  registers  and  receivers 
of  the  local  offices;  you  will  administer  oaths  to  the  witnesses,  observe 
the  rules  of  evidence  as  near  as  may  be  in  making  yonr  investigationSt 
and  at  the  close  of  the  case,  or  as  soon  thereafter  as  your  duties  will 
permit,  render  your  decision  in  writing. 

If  the  notice  herein  provided  for  can  not  be  personally  served  apon 
the  party  herein  named  within  three  days  from  its  date,  such  service 
may  be  made  by  a  printed  notice  published  for  ten  days  in  a  newspai>er 
in  the  town  or  city  in  which  the  lot  to  be  affected  thereby  is  situated ; 
or,  if  there  is  none  published  in  such  town,  then  said  notice  may  be 
printed  in  any  newspaper  in  the  county,  or  if  there  is  none  published 
in  the  county,  then  in  one  printed  in  the  Territory.  The  proof  of  such 
notice  to  be  filed  with  the  record,  and  may  be  made  as  provided  in  these 
rules  and  regulations  in  other  cases.  The  proceedings  in  these  contests 
should  be  abbreviated  in  time  and  words  or  your  work  may  not  be  com- 
pleted within  the  limits  of  any  reasonable  period  of  time  or  expense. 

13.  Any  person  feeling  aggrieved  by  yonr  judgment  may,  within  ten 
days  after  notice  thereof,  appeal  to  the  Commissioner  of  the  General 
Land  Office  under  the  rules,  (except  as  to  time)  as  provided  for  appeals 
from  the  opinions  of  registers  and  receivers,  and  if  either  party  is  dis- 
satisfied with  the  conclusions  of  said  Commissioner  in  the  case,  he  may 
still  further  f)rosecute  an  appeal  within  ten  days  from  notice  thereof  to 
the  Secretary  of  the  Interior  upon  like  terms  and  conditions  and  under 
the  same  rules  that  appeals  are  now  regulated  by  and  taken  in  adver- 
sary proceedings  from  the  Commissioner  to  the  Secretary  except  as 
modified  by  the  time  within  which  the  appeal  is  to  be  taken.  Such 
cases  will  be  made  special  by  the  Commissioner  and  the  Secretary  and 
determined  as  speedily  as  the  public  business  of  the  Department  will 
|)ermit,  but  no  contest  for  particular  lots,  blocks,  or  grounds  shall  delay 
the  allotment  of  those  not  in  controversy. 

14.  ^11  costs  in  such  proceedings  will  be  governed  by  the  rules  now 
applicable  to  contests  before  the  local  land  offices. 

15.  After  setting  apart  such  lots,  blocks,  squares,  or  grounds,  and 
upon  a  valuation  of  the  same,  as  hereinbefore  provided  for,  you  will 
proceed  to  determine  and  assess  upon  such  lots  and  blocks  according  to 
their  value,  such  rate  and  sum  as  will  be  necessary  to  pay  for  the  lands 
embraced  in  such  town  site,  costs  of  survey,  conveyance  of  lots,  and  other 
necessary  expenses,  including  compensation  of  trustees  as  provided  for 
in  said  act,  and  in  so  doing  yon  will  take  into  consideration : 

First,  The  ten  thousand  dollars  ($10,000)  appropriated  by  said  act  of 
May  14,  1890,  and  such  further  sum  as  may  be  appropriated  by  Con- 
gress, before  said  assessment  is  made,  for  the  purpose  of  canning  into 
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effect  the  terras  of  said  act,  which  is  to  be  refunded  to  the  Treasury  of 
the  United  States ;  but,  of  course,  only  so  much  thereof  as  it  will  be 
necessary  to  use. 

Second.  The  money  expended  for  entering  the  land. 

Third.  The  costs  of  survey  and  platting  the  town  site* 

Fourth.  The  expenses  incident  to  mt^ing  the  conveyances. 

Fifth.  The  compensation  of  yourselves  as  trustees. 

Sixth.  The  compensation  of  your  clerk. 

Seventh.  The  necessary  traveling  expenses  of  yourselves  and  clerk. 

Eighth.  All  necessary  expenses  incident  to  the  expeditious  execution 
of  your  trust. 

More  than  one  assessment  may  be  made,  if  necessary,  to  effect  the  par- 
poses  of  the  act  of  Congress. 

16.  From  each  board  the  Secretary  of  the  Interior  will  designate  a 
chairman  and  a  secretary.*  The  secretary  shall  keep  the  minutes  and 
a  record  of  your  proceedings,  and  an  accurate  account  of  all  money 
received  and  paid  out,  taking  and  filing  proper  vouchers  therefor  in  the 
manner  hereinafter  provided ;  he  shall  also  be  the  disbursing  officer  of 
the  board,  shall  receive  and  pay  out  all  moneys  provided  for  in  said 
act,  subject  to  the  supervision  of  the  Secretary  of  the  Interior ;  and  he 
shall,  before  entering  upon  duty,  take  the  official  oath,  and  also  enter 
into  a  bond  to  the  United  States  in  the  penal  sum  of  ten  thousand 
dollars  for  the  faithful  discharge  of  his  duties,  both  as  now  prescribed 
and  furnished  from  the  Department  of  the  Interior.  The  money  in  the 
hands  of  the  disbursing  officer  shall  at  all  times  be  subject  to  the  control 
and  order  of  the  Secretary  of  the  Interior,  and  the  sum  appropriated  by 
Congress  which  is  to  be  refunded  to  the  Treasury  of  the  United  States 
shall  be  paid  over  to  the  Treasurer  thereof  at  such  times  in  such  sums 
and  in  such  manner  as  the  Secretary  of  the  Interior  may  direct. 

17.  There  shall  be  a  clerk  for  each  board,  who  shall  also  be  a  stenog- 
rapher, if  available,  to  be  appointed  by  the  Secretary  of  the  Interior, 
who  shall  do  all  the  clerical  and  stenographic  work  of  the  board  and 
secretary  thereto,  and,  under  its  control  and  direction,  subject  to  the 
general  supervision  of  the  Secretary  of  the  Interior. 

18.  The  minutes  of  each  day's  proceedings  shall  be  completed  and 
written  out  in  ordinary  handwriting,  or  type-written,  and  duly  signed 
by  the  chairman  and  secretary  before  the  next  day's  business  shall  be 
begun,  and  shall  not  thereafter  be  changed,  except  by  a  further  record, 
stating  accurately  the  changes  intended  and  ordered,  and  the  reasons 
therefor.  This  is  not  intended  to  include  the  testimony  or  other  than 
actual  decisions,  orders,  and  proceedings  of  the  Board. 

19.  All  payments  of  money  by  the  inhabitants  of  the  town  site  for 
lots  and  blocks  shall  be  in  cash  and  made  only  to  the  disbursing  officer, 
who  shall  receijit  therefor  in  duplicate,  one  to  be  given  the  party  making 
the  payment,  and  the  other  to  be  forwarded  to  the  Commissioner  of  the 
General  Land  Office^  and  said  officer  shall  charge  himself  with  each 
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payment  on  his  books  of  accoaat,  and  he  shall  deposit  all  sams  received 
by  him  at  least  ouce  a  week,  and,  when  practicable,  daily,  in  somie  bank 
designated  by  the  Board,  and  he  shall  pay  the  same  ont  only  on  his 
checks  countersigned  by  the  Chairman  of  the  Board  of  which  he  is 
Secretary,  which  checks,  after  they  are  honored,  shall  be  filed  with  his 
accounts  as  vouchers. 

20.  Upon  the  payment  to  the  disbursing  officer  of  all  sums  assessed 
by  you  upon  any  lot,  block,  or  parcel  of  land  by  the  person  entitled 
thereto,  and  not  before,  you  will  proceed  to  execute  him  a  deed  therefor 
pursuant  to  the  terms  of  said  act.  All  conveyances  made  by  you  shall 
be  acknowledged  before  an  officer  duly  authorized  in  said  Territory  to 
take  acknowledgments  of  deeds.  The  fbrm  of  deed  and  acknowledg- 
ment will  be  forwarded  you. 

21.  All  lots  occupied  by  any  religious  organization  will,  ni>on  the 
payment  of  the  assessments  thereon,  be  coilVeyed  by  you  to  it  directly, 
or  in  trust  for  the  use  and  benefit  of  the  same  at  its  option. 

2i.  Tou  will  ascertain  and  submit  to  the  Secretary  of  the  Interior  a 
statement  showing  separately, 

First  All  lots  not  disposed  of  under  the  provisions  of  said  act  which 
are  subject  to  be  sold  under  the  direction  of  the  Secretary  of  the  Interior 
for  the  benefit  of  the  municipal  government  of  the  town  or  city  con- 
trolling the  town  site  which  you  are  directed  to  allot. 

Second.  Such  part  thereof  as  may  be  reserved  for  public  use  as  sites 
for  public  buildings. 

Third,  For  the  purpose  of  public  parks. 

23.  Tou  will  be  allowed  ten  dollars  per  day  for  each  day's  service 
when  you  are  actually  engaged  and  employed  in  the  performance  of 
your  duties  as  such  trustee ;  your  necessary  traveling  expenses ;  and 
three  dollars  per  day  for  your  subsistence.  But  these  sums  may  be  re- 
duced iu  either  board  at  the  will  of  the  Secretary  of  the  Interior  if  he 
deems  it  for  any  cause  necessary. 

24.  The  Clerk  of  the  Board,  when  not  a  clerk  already  in  government 
employment  and  assigned  to  the  Board  for  duty,  will  be  allowed  as  com- 
pensation for  his  services  at  the  rate  of  one  hundred  dollars  a  month; 
he  will  s^lso  be  allowed  his  actual  necessary  traveling  expenses.  All  ex- 
penses of  members  of  the  board  and  the  clerk  shall  be  reported  to  and 
adjusted  by  the  Commissioner  of  the  General  Land  Office  at  the  end  of 
each  week  after  you  commence  executing  conveyances  for  the  lots  and 
blocks  on  the  town  site;  before  that,  monthly  on  the  first  day  of  the 
month. 

25.  The  account  of  all  your  expenses  and  expenditures,  together  with 
a  record  of  your  proceedings,  which,  with  your  oath  of  office,  and  all 
papers  filed  with  you,  the  records  in  each  case,  and  all  evidence  of  your 
official  acts,  except  conveyances,  you  will  file  in  the  office  of  the  Com- 
missioner of  the  General  Land  Office  to  become  a  part  of  the  records 
therein. 
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26.  Where  any  one  occupying  and  filing  for  a  homestead  obtains  a 
patent  for  a  town  site  nnder  section  22  of  the  Oklahoma  Territorial  act, 
approved  May  2, 1890,  such  town  site  will  not  be  affected  by  the  pro- 
visions  nnder  which  you  are  appointed,  and  you  can  not  act  in  any  such 
case. 

27.  You  will  correspond  with  the  Commissioner  of  the  General  Land 
Office,  and  only  through  him  with  the  Secretary,  so  that  a  complete 
record  thereby  may  be  kept  in  the  Land  Office. 

It  is  believed  that  the  foregoing  regulations,  together  with  copies  of 
the  laws  referred  to  therein,  and  copies  of  the  rules  and  regulations 
furnished  registers  and  receivers  in  contested  cases  and  appeals  will  be 
found  sufficient  for  the  proper  determination  of  all  cases  which  may 
arise,  but  should  unforeseen  difficulties  present  themselves,  you  will 
submit  the  same  for  special  instructions. 

In  view  of  the  fact  that  the  expenses  incident  to  the  allotment  of 
town  sites  by  the  provisions  of  this  act  are  necessarily  burdensome  to 
those  interested  therein,  you  will  be  expected  to  proceed  as  expeditiously 
as  is  consistent  with  a  due  regard  to  the  proper  performance  of  your 
duties  in  disposing  of  the  trust  herein  imposed  upon  yon.  It  is  hoped 
that  you  will,  from  a  sense  of  duty,  relieve  as  much  as  possible  the  in- 
habitants of  the  town  sites  under  your  control  from  unnecessary  delays, 
fees,  and  expenses. 

Very  respectfully, 

John  W.  Noble, 

Secretary. 


DESERT  LAND  ENTRY— KBLINQOTSHMENT. 

Yates  r.  Glafcke. 

A  desert  land  entry  sboald  be  canceled  at  once,  when  a  relinquish  men  t  thereof  is 
filed  in  the  local  office,  and  the  land  held  open  to  the  first  legal  applicanc. 

The  failare  of  the  local  office  to  promptly  cancel  a  desert  entry,  after  due  relinquish- 
ment thereof  has  been  tiled,  will  not  prejudice  the  rights  of  a  subsequent  appli- 
cant for  the  land  involved  therein. 

FiTHt  Assistant  Secretarg  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  June  19,  1890. 

I  have  considered  the  appeal  of  Elmer  Yates  from  your  decision  of 
February  25, 1889,  rejecting  his  application  to  file  a  declaratory  state- 
ment for  theNE.  4  of  Sec.  34,  T.  14  N.,  R.  66  W.,  Cheyenne,  Wyoming. 

The  facts  in  this  case  are  as  follows :  The  tract  in  question  was  em- 
braced in  desert  Lind  entry  No.  697,  made  July  9,  1883,  by  Maliuda 
Butler,  which  entry  also  embraced  the  S.  i  of  the  same  section.  On 
July  9,  1886,  Butler  executed  a  relinquishment  of  the  said  NB.  J  and  on 
October  14, 1886,  made  final  proof  for  the  said  S.  i  of  the  section. 

In  your  letter  of  February  7, 1889,  addressed  to  the  local  officers  at 
Cheyenne,  you  state  that  there  is  nothing  on  the  relinquishment  to  show 
14639— yoi,  10 43 
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when  it  was  filed  in  said  local  office,  bat  the  presumption  is,  that  it  was 
received  with  the  final  proof  papers  for  the  S.  ^  of  the  section  on  which 
final  certificate  issued  October  14,  1886. 

This  relinquishment  was  not  noted  on  the  records  of  the  local  office, 
neither  was  said  entry  canceled  by  your  office  until  May  10, 1887,  wheu 
such  action  was  taken. 

On  April  27«  1887,  Herman  Glafcke  made  application  to  enter  said 
tract  under  the  timber  culture  law,  but  his  application  was  rejected  hj 
the  local  officers  for  the  reason  that  the  tract  was  embraced  in  the 
desert  land  entry  of  Butler  which  at  that  time  was  intact  on  their 
records.  Olafcke  filed  an  api>eal  which  was  transmitted  to  your  office 
June  4,  1887. 

On  May  18,  Elmer  Yates  made  application  to  file  a  declaratory  state- 
ment for  said  tract  alleging  settlement  thereon  May  6,  1887.  This  was 
rejected  by  the  local  officers  for  the  reason  that  the  timber  culture  ap- 
plication of  Glafcke  was  pending  for  said  tract  Appeal  was  taken 
which  Wits  also  transmitted  to  your  office  on  June  4, 1887. 

By  letter  of  February  7, 1889,  your  office  allowed  the  timber  culture 
entry  of  Glafcke,  and  by  letter  of  February  25,  1889,  rejected  the  ap- 
plication of  Yates  for  said  tract. 

The  reason  for  allowing  the  former  was  that  under  the  decisiou  of 
the  Department  in  the  case  of  Fraser  v.  Bioggold  (3  L.  D.,  69),  aud  in 
the  case  of  Sears  v.  Almy  (6  L.  D.,  1),  the  relinquishment  of  Butler  for 
said  tract  should  have  been  received  and  noted  on  the  records  of  the 
local  office  when  filed,  which  was  assumed  to  be  October  14, 1886,  when 
final  proof  was  made  by  Butler,  and  that  the  tract  should  have  been 
considered  vacant  public  land  at  the  date  of  his  [Glafcke's]  application, 
and  his  entry  should  have  been  allowed.  It,  of  course,  followed  that 
the  application  of  Yates  must  be  rejected,  as  the  land  was  appropriated 
by  the  entry  of  Glafcke. 

In  the  case  of  Fraser  v.  Ringgold  decided  by  the  Department  August 
13,  1884,  it  was  held  that  desert  land  entries  were  included  within  the 
act  of  May  14, 1880,  and  should  be  held  subject  to  the  rules  of  practice 
in  the  matter  of  hearings  and  contests.  Under  this  decisiou  it  was  the 
practice  of  your  office,  while  recognizing  the  rights  of  contestants  of 
desert  land  entries  to  be  the  same  as  contestants  of  homestead  and 
pre-emption  entries,  to  require  the  relinquishment  of  a  desert  land 
entry  to  be  sent  to  your  office  to  be  canceled;  in  other  words, the 
local  officers  were  not  permitted  to  cancel  a  desert  land  entry  upon 
the  filing  of  a  relinquishment  of  the  same  in  their  office,  as  provided 
by  said  act  of  May  14,  1880,  and  this  practice  continued  until  June  3, 
1887,  when  the  decision  of  the  Department  was  rendered  in  the  case 
of  Sears  v.  Almy,  which  held  that  when  the  relinquishment  of  ^ 
desert  land  entry  is  filed  in  the  local  office,  the  entry  should  at  once  he 
canceled,  and  the  land  thereafter  held  open  to  settlement  and  entry 
without  further  action. 
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We  are  met  with  these  facts  in  the  case  at  bar:  Glafcke  made  his  appli- 
cation for  the  land  after  the  relinqaishment  was  filed,  bat  the  entry  not 
canceled,  while  Yates  waited  nntil  the  order  of  cancellation  before  he 
made  application  to  file  his  declaratory  statement,  although  he  made  set- 
tlement a  few  days  prior,  and  the  question  to  be  determined  is,  does 
the  prior  application  of  Glafcke  give  him  the  better  right  to  the  land  T 

It  mnst  be  so  held  anless  ho  was  disqaalifled,  or  the  land  was  not 
subject  to  appropriation  under  said  application.  He  appears  to  have 
been  a  legally  qualified  applicant,  and  I  am  unable  to  conclude  that, 
under  the  rulings  of  the  Department,  the  land  was  not  properly  subject 
to  entry. 

The  decision  in  the  case  of  Sears  v.  Almy  is  clearly  a  statement  by 
the  head  of  the  Land  Department  that  the  practice  of  your  office  re- 
quiring relinquishments  to  be  transmitted  for  cancellation  subsequent 
to  the  decision  in  the  case  of  Fraser  v.  Binggold  was  erroneous,  and 
contrary  to  the  ruling  in  said  case.  Had  the  decision  of  the  Department 
been  followed,  as  it  should  have  been,  the  entry  of  Butler  would  have 
been  canceled  on  the  records  of  the  local  office  at  the  date  of  Glafcke's 
application.  In  making  his  application  Glafcke  simply  did  what  he 
had  a  legal  right  to  do,  viz.,  to  make  application  for  land  which,  under 
the  ruling  of  the  Department,  was  properly  subject  to  entry,  and  tbe 
action  of  the  local  officers  in  rejecting  the  same,  even  though  such 
action  was  taken  under  the  erroneous  instructions  from  your  office, 
can  not  defeat  his  right. 

Counsel  for  Yates  contends  that  at  the  time  Glafcke  made  his  appli- 
cation, April  27, 1887,  the  land  was  segregated  by  the  desert  land  entry 
of  Butler,  and  that  said  reservation  continued  until  the  entry  was  can- 
celed, May  10, 1887,  and  that  the  subsequent  change  in  the  rule  made 
by  the  decision  in  the  case  of  Sears  v,  Almy,  June  3, 1887,  should  not 
be  permitted  to  operate  in  such  a  manner  as  to  defeat  the  right  of 
Yates,  who  refrained  from  presenting  his  application  until  the  letter  of 
cancellation  was  received  at  the  local  office ;  or,  in  other  words,  that  the 
change  of  rule  by  said  decision  should  not  have  a  retroactive  efTect, 
but  that  the  rights  of  both  applicants  should  be  adjudged  under  the 
rule  in  force  at  the  date  of  their  applications,  and  that  the  application  of 
Glafcke  should  be  rejected,  and  the  rights  of  Yates  recognized,  as  a 
settler  on  the  land  when  the  same  became  subject  to  appropriation, 
viz.,  at  the  date  of  the  cancellation  of  the  entry  upon  the  relinquish- 
ment of  Butler,  May  10, 1887. 

It  is  true  that  Glafcke  made  his  application  at  a  time  when  the  land 
was  regarded  as  segregated ;  but  Yates  is  in  the  same  condition,  for  he 
made  his  settlement,  upon  which  he  bases  his  right  to  file,  at  a  time 
when  the  land  was  considered  segregated,  so  that  both  are  on  an  equal 
fpoting,  neither  was  governed  by  the  rule  in  force,  but  both  attempted 
to  gain  a  right  by  some  act  prior  to  the  restoration  of  the  land  to  market, 
»nd  if  we  toke  this  view  it  would  seem  that  tbe  proper  disposition  of 
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the  case  would  be  to  regard  the  application  of  Glafcke  (who  took  aii 
appeal  from  the  action  of  the  local  officers)  as  pending  the  instant  the 
cancellation  was  made,  and  if  so,  his  right  was  certainly  equal  to  that 
of  Yates,  who  could  claim  no  right  as  a  settler  prior  to  sidd  date  of 
cancellation. 

In  my  opinion,  however,  the  only  correct  rule  that  can  be  applied  in 
this  case  is  the  one  recognizing  the  [principle  laid  down  in  the  case  of 
Fraser  v.  Biuggold,  that  desert  land  entries  are  included  in  the  pro- 
visions of  the  act  of  May  14,  1880,  and  that  the  entry  of  Butler  should 
have  been  canceled  on  the  filing  of  the  relinquishment,  and  the  land 
rendered  subject  to  entry  by  the  first  legal  applicant 

The  erroneous  interpretation  by  your  office  of  the  principle  announced 
in  said  decision  can  not  be  allowed  to  defeat  the  rights  of  an  applicant 
for  the  public  lands. 

Glafcke  was  the  prior  applicant  for  the  tract  in  question,  and  his  right 
must  be  recognized. 

Your  decisions  are  therefore  affirmed. 


BAIL.ROAD  GRANT-AI>JUSTMBNT— INBBMNITY. 

Grand  Bapids  and  Indiana  B.  B.  Go. 

The  grant  for  the  benefit  of  this  road,  as  amended  by  the  act  of  June  7, 1864,  provides 
for  a  continnons  line  of  road  from  Fort  Wayne,  on  the  sonth,  to  Traverse  Bay,  the 
northern  terminas  of  the  road,  and  for  one  grant  of  land  along  the  line  of  said  road, 
with  the  right  to  take  indemnity,  for  lands  lost  in  place,  from  other  lands  anywhere 
along  the  line  of  said  continnons  road,  within  a  lateral  limit  of  twenty  miles. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  June  20, 

1890. 

I  have  considered,  and  herewith  send  my  conclusions,  in  the  matter, 
submitted  by  your  letter  of  February  28,  1890,  relating  to  the  adjust- 
ment of  the  grant  made  to  the  State  of  Michigan  by  acts  of  June  3. 
1856  (11  Stat.^  21),  and  June  7, 1864  (13  Stat.,  119),  to  aid  in  the  con- 
struction of  certain  railroads. 

The  act  of  1856,  supra,  granted  to  the  State  of  Michigan,  ^<  to  aid  in 
the  construction  of  railroads  "  therein  described,  including  one  ^^  from 
Grand  Bapids  to  some  point  on  or  near  Traverse  Bay,''  ^*  every  alter- 
nate section  of  land  designated  by  odd  numbers }  for  six  sections  in 
width  on  each  side  of  said  roads ; "  and  provided  further,  that  if,  when 
the  lines  of  said  roads  "  are  definitely  fixed,"  the  United  States  have 
sold  any  of  the  granted  lands,  or  '^  therightof  pre-emption  has  attached 
to  the  same,"  then  indemnity  lands  therefor  shall  be  selected,  subject  to 
the  approval  of  the  Secretary  of  the  Interior,  ^'  from  lands  of  the  United 
States  nearest  to  the  tiers  "  of  the  granted  sections,  and  within  fifteen 
miles  of  the  line  of  the  road. 
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By  the  act  of  June  7, 1861,  8upra^  the  former  act  was  amended  so  as 
to  substitute  for  the  railroad  hereinbefore  described  one 

from  Fort  Wayne,  in  the  State  of  Indiana,  to  a  point  on  the  sonthern  boundary  line 
of  the  State  of  Michig^an,  in  the  township  of  Stnrgis,  thence,  by  way  of  Qrand  Rapids, 
to  some  point  on  or  near  Traverse  Bay, 

and  the  indemnity  limits  were  increased  to  twenty  miles  from  the  line 
of  the  road. 

This  grant  was  conferred  by  the  State  upon  the  Orand  Bapids  and 
Indiana  Bailroad  Company,  which  bnilt  the  entire  road  from  Fort 
Wayne,  Indiana,  to  Petowskey,  on  Traverse  Bay,  Michigan,  a  distance 
of  three  hundred  and  thirty-three  miles,  within  the  time  limited  by  law. 

Whilst  stating  that  you  think  there  can  be  no  question  bnt  that 
^^  under  the  amendment  made  by  the  act  of  1804,  the  grant  must  be  ad- 
insted  as  one  continuous  grant,  and  that  losses  from  the  state  line  to 
Grand  Rapids  could  be  made  up  from  the  indemnity  limits  above  the 
last  mentioned  point,"  yon  transmit  for  my  information  two  plans  for 
the  adjustment  of  the  same,  as  far  as  the  road  is  located  in  the  State  of 
Michigan.  The  first  divides  the  grant  into  two  parts,  the  one  being  for 
that  part  of  the  road  which  lies  between  the  State  line  and  Orand 
Bapids,  and  the  other  for  that  part  between  Orand  Bapids  and  the 
northern  terminus  at  Traverse  Bay.  By  this  method  there  is  shown  a 
deficiency  in  the  grant,  on  the  first  division,  of  324,649.08  acres ;  whilst 
on  the  second  division  the  certifications  exceed  the  amonnt  due  the 
road,  for  that  division,  by  224,749.36.  You  do  not  suggest,  nor  do  I  see 
any  reason  why  this  plan  of  adjustment  should  be  adopted. 

The  act  of  1 856,  by  which  the  grant  was  made,  it  is  true,  provided 
only  for  a  road  <<  from  Orand  Bapids  to  some  point  on  or  near  Traverse 
Bay ; "  but  the  act  of  1864  did  not  make  a  supplementary  grant  for  the 
other  portion  of  the  road  authorized  by  it.  On  the  contrary,  this  last 
Hct  directed  that  the  former  be  so  amended  as  to  substitute  for  the 
words  ^'and  from  Orand  Rapids  to  some  point,"  etc.,  these  words :  ^^and 
from  Fort  Wayne,  in  the  State  of  Indiana,  to  a  point  on  the  southern 

boundary  of  the  State  of  Michigan, thence  by  way  of 

Orand  Bapids,"  etc. ;  so  that  the  original  act  is  to  be  read  as  though 
these  last  provisions  were  therein,  and  not  the  former.  This  plainly,  to 
my  mind,  provides  for  one  continuous  line  of  road  from  Fort  Wayne, 
the  southern,  to  Traverse  Bay,  the  northern  terminus  of  the  road,  and 
for  one  grant  of  land  along  the  line  of  said  road,  with  a  right  to  take 
indemnity,  for  lands  lost  in  place  to  the  grant,  from  other  lands  any- 
where along  the  line  of  said  continuous  road,  within  a  lateral  limit  of 
twenty  miles,  provided  they  are  of  ^^  the  lands  of  the  United  States 
nearest  to  the  tiers  of"  the  granted  sections. 

For  these  and  other  reasons  which  might  be  suggested,  I  agree  with 
you  in  conclusion  as  above  quoted. 

The  second  plan  presented  adjusts  the  grant  as  an  entirety,  and  is 
approved,  for  the  reasons  stated. 
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By  this  last  method  of  adjustmont  there  are  found  to  be  yet  dae  the 
company  09,899.72  acres  as  iodemuity  for  losses,  and  it  is  stated  that 
selections  are  pending  for  only  81.66  acres,  which,  being  within  the 
granted  limits,  will  not  reduce  said  deficiency. 

This  last  acconnt  as  stated  by  you  seems  to  be  correct  From  it  the 
net  area  of  the  grant  appears  to  be  954,573.83  acres.  There  have  been 
approved  within  the  primary  limits  377,400.33  acres,  and  within  the 
indemnity  limits  475,349  acres,  and  there  are  vacant  and  subject  to  the 
grant,  within  the  primary  limits  1,724.78  acres,  which  are  yet  to  be  cer- 
tified over  for  the  benefit  of  the  company,  when  the  aggregate  receipts 
on  account  of  the  grant. will  be  854,474.11  acres,  leaving  a  deficiency 
as  stated  before. 

I  note  in  your  letter  it  is  stated  that  said  company  has  been  called 
upon  to  show  cause  why  proceedings  should  not  be  instituted  against 
it  in  relation  to  certain  lands  said  to  have  been  improperly  approved 
for  its  benefit.  Your  action  in  this  respect  seems  to  be  in  accordance 
with  instructions,  and  is  approved. 

HOMESTSAD  CONTEST— ACT  OF  JITNE  15,  1880— PBACTICS. 

PBABCE  V.  WOLLSOHBID. 

The  initiation  of  a  contest  against  a  homestead  entry  snspends  the  right  of  pnTchaae 

nnder  section  2,  act  of  Jane  15,  1880,  no  til  the  final  disposition  of  the  contest; 

and  this  rale  is  applicable  to  all  cases  not  finally  adjudicated  when  said  rale  was 

first  announced  (June  21,  1886). 
After  decision  in  a  case  the  local  officers  are  without  Jurisdiction  to  enter  an  order  of 

dismissal  on  their  own  motion,  and  failure  to  appeal  from  such  order  wiU  not 

affect  the  rights  of  a  contestant. 
Notice  of  a  decision  will  not  be  presamed,  it  mast  affirmatively  appear  of  record. 

Secretary  Noble  to  the  Commusioner  of  the  General  Land  Office^  June  20, 

1890. 

On  Jaly  6, 1878,  John  Wollscheid  made  homestead  entry  for  lots  3 
and  4,  Sec  6,  T.  26  S.,  B.  16  W.,  Lamed,  Kansas. 

On  August  25, 1884,  William  N.  Pearce  filed  an  affidavit  of  contest 
alleging  that  Wollscheid  had  abandoned  said  land  for  '^  over  four  years 
last  past." 

After  notice  by  publication  a  hearing  was  had  upon  said  contest  at 
the  local  office  on  October  15, 1884,  when  Pearce  appeared  and  submitted 
testimony  and  Wollscheid  made  default  On  the  same  day  the  local 
officers  sustained  the  contest  and  found  that  the  said  homestead  entary 
should  be  canceled.  On  October  20,  1884,  Wollscheid  was  allowed  to 
purchase  the  land  under  the  second  section  of  the  act  of  June  15, 1880, 
and  on  the  same  day  the  contest  of  Pearce  was  dismissed  by  the  local 
officers* 

By  letter  of  March  16, 1887,  after  acknowledging  the  receipt  of  a  let- 
ter dated  December  30, 1886,  from  a  special  agent  of  your  office  report- 
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ing  the  docket  entries  in  the  case  and  forwarding  certain  affidavits  made 
in  December,  1886,  by  Pearce  and  another,  your  office  directed  the  local 
officers  ^<  to  transmit  the  record  of  the  hearing  in  order  that  proper  action 
may  be  had  in  the  case  by  this  office."  The  record  of  said  hearing  being 
claly  transmitted,  your  office  on  April  1, 1887,  held  the  homestead  entry 
of  Wollscheid  for  cancellation  and  suspended  his  cash  entry  <<to  await 
1>he  final  disposition  of  the  homestead  entry.'' 

From  this  action  D.  H.  Scott,  the  grantee  of  Wollscheid  appealed  and 
on  January  24, 1889,  the  Department  modified  the  decision  of  your  office 
l)y  directing  the  said  cash  entry  to  be  suspended  pending  the  exercise 
by  Pearce  of  his  preference  right  to  enter  the  laud. 

A  motion  to  review  the  said  departmental  decision  has  been  filed  by 
the  said  Scott. 

The  six  assignments  contained  in  the  motion  set  out  substantially 
that  the  said  departmental  decision  should  be  reconsidered  for  the  rea- 
son that  the  allowance  of  WoUscheid's  purchase  under  the  act  of  June 
15, 1880,  was  proper  under  the  then  rulings  of  the  Department  and  that 
the  rights  of  Pearce  were  concluded  by  his  failure  to  appeal  from  the 
dismissal  of  his  contest. 

In  the  case  of  Freise  v.  Hobson  (4  L.  D.,  580),  it  was  held  that  the 
initiation  of  a  contest  against  an  entry  suspended  the  right  of  purchase 
under  the  second  section  of  the  act  of  June  15,  1880,  until  the  final  dis- 
X)osition  of  such  contest.  The  only  limitation  of  this  rule  of  law  was 
that  it  would  not  affect  cavses  then  (June  21, 1886)  finally  adjudicated. 
In  the  case  of  Roberts  v.  Mahl  (6  L.  D.,  446),  it  was  urged  that  your 
office  erred  in  applying  the  rule  announced  in  Freise  v.  Hobson  to  a  pur- 
chase made  prior  to  said  last  mentioned  decision;  but  the  Department 
said:  ^^This  contention  cannot  be  maintained.  It  is  the  precise  claim 
urged  by  Hobson  in  support  of  his  entry,''  and  concluded  that  your  office 
properly  applied  the  rule  to  a  case  not  finally  adjudicated  at  the  date 
of  the  decision  in  the  Freise  case.  This  ruling  has  been  consistently 
followed. 

The  point  that  Pearce's  rights  are  lost  by  his  failure  to  appeal  from 
the  action  of  the  local  office  in  dismissing  his  contest  after  they  had 
rendered  a  decision,  is  not  well  taken.  Under  rules  51, 52,  and  53,  the 
local  officers  were  required,  after  rendering  their  decision  to  promptly 
transmit  the  record  and  were  thereafter  debarred  from  taking  any  action 
afiecting  the  disposal  of  the  land  until  instructed  by  your  office.  Wade 
V.  Sweeney  (6  L.  D.,  234) ;  Iddings  v.  Burns  (8  L.  D.,  359).  Whether 
they  might  review  their  judgment  on  motion  of  one  of  the  parties,  or  to 
correct  the  record  need  not  here  be  discussed,  for  no  such  action  was 
taken.  They  were  without  jurisdiction  to  dismiss  the  case  on  their  own 
motion,  and  the  question  of  jurisdiction  may  be  raised  at  any  time. 
Being  without  jurisdiction  their  action  was  void.  Although  a  court 
may  have  jurisdiction  over  the  parties  and  the  subject  matter,  yet  if  it 
make  a  decree  which  is  not  within  the  powers  granted,  it  is  void. 
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United  States  v.  Walker  (109  U.  S.,  258).  It  was  the  duty  of  tbe local 
officers  to  transmit  the  record  of  the  contest  whether  appeal  was  taken 
or  not.  Tbe  fact  that  they  retained  possession  of  the  record  until  1887, 
when  it  was  discovered  and  reported  by  a  special  agent,  can  in  no  man- 
ner deprive  your  office  of  its  ordinary  jurisdiction.  They  violated  the 
instructions  of  the  Department  in  so  doing. 

When  the  case  came  before  yoar  office  yon  had  fall  authority  to  re- 
verse the  action  taken.  By  rule  48,  in  case  of  a  failare  to  appeal  from 
the  local  officer,  your  office  is  authorized  to  reverse  their  decision  where 
it  is  "contrary  to  existing  laws  or  regulations.''  Their  action  was 
clearly  contrary  to  the  rules  as  shown  above.  It  was  also  contrary  to 
existing  law.  The  law  of  the  case  is  found  in  Freise  r.  Hobson,  and  as 
there  announced,  applied  to  all  cases  not  finally  adjudicated.  The  final 
adjudication  of  this  case  is  only  now  reached. 

Furthermore,  it  does  not  affirmatively  appear  that  Pearce  was  noti- 
fied of  the  dismissal  of  his  contest.  He  says  he  ^<  got  notice  from  his 
attorney  at  Larned  that  said  claimant  (Wollscheid)  had  made  final 
proof  upon  said  land  and  his  (Pearce's)  said  contest  was  dismissed." 
The  letter  from  the  attorney  is  attached  and  recites, "  Wollscheid's 
final  proof  was  made  of  record  yesterday  and  that  tciU  consequently 
dismiss  your  case."  No  notice  appears  that  the  case  had  been  dis- 
missed, and  that  Pearce  was  entitled  to  appeal  as  required  by  the 
rules.  Notice  cannot  be  presumed,  but  tbe  record  must  show  it  affirma 
tively. 

For  the  reasons  herein  stated  the  motion  is  denied. 


AMENDED  RULE  OF  PRACTICE— IHTLE  56. 

Department  of  tIbee  Interior, 

General  Land  Office, 
WdshingtoUj  June  19,  1890. 
Rule  56  of  Practice  is  hereby  amended  to  read  as  follows,  viz : 
Rule  56.  The  accumulation  of  excessive  costs  under  rule  54  will  not 
be  permitted ;  but  when  the  officer  taking  testimony  shall  rule  that  a 
course  of  examination  is  irrelevant,  and  checks  the  same,  under  Bnle 
41,  he  may,  nevertheless  in  his  discretion,  allow  the  same  to  proceed  at 
the  sole  cost  of  the  party  making  such  examination.    This  rule  wUl  ap- 
ply also  to  cross  examinations  in  contests  covered  by  the  provisions  of 
Bule  55. 

Lewis  A.  Grofp, 

Commisrioner, 

Approved, 

John  W.  Noble, 

Secretary, 
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TIMBER  CULTURE  ENTRY-FRACTIONAL  SECTION. 

Andrew  Johnson. 

Not  more  than  one  quarter  of  any  section  can  be  appropriated  nnder  the  timber  cult- 
ure law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Offi<ie^  June  21, 1890. 

I  have  considered  the  case  of  Andrew  Johnson  on  appeal  fiK>m  year 
decision  of  November  19, 1888,  rejecting  his  application  to  make  tim- 
ber-culture entry  for  lot  No.  4,  Sec.  20,  T.  114,  R.  63  W.,  Watertown  land 
district.  South  Dakota. 

On  August  1, 1888,  he  made  application  to  enter  said  lot  and  said  ap- 
plication was  '^  rejected  for  the  reason  that  there  is  already  of  record  a 
timber-culture  entry  for  eighty  acres  upon  the  W.  ^  of  N  W.  |  same  sec- 
tion and  the  area  of  land  in  said  section  No.  20,  T.  114,  B.  53  W.,  as  shown 
by  the  plate  is  380.60  acres  and  the  lot  No.  4  sought  to  be  entered  would 
m»ke  more  than  one  fourth  of  the  area  of  said  section." 

From  this  decision  Johnson  appealed  to  your  office  and  your  said  de- 
cision affirmed  that  below^  from  which  decision  he  appealed  to  this 
Department. 

The  record  shows  that  said  lot  No.  4,  contains  twenty-seven  acres ; 
this  added  to  the  eighty  acres  already.entered,  would  exceed  one-fourth 
of  the  section.  The  act  of  Congress  approved  June  14, 1878  (20  Stat., 
113),  amending  an  act  entitled  <<  An  act  to  encourage  the  growth  of  tim- 
ber on  the  western  prairies  "  provides,  ^*  That  not  more  than  one  quarter 
of  any  section  shall  be  thus  granted,"  etc. 

Your  decision  is  affirmed. 


ADDmOKAL  HOBISSTKAB  EXT  BT— ACT  OX*  MARCH  8,  1889. 

Thomas  B.  Habtzell. 

Under  section  5,  act  of  March  %  1889,  an  additional  homestead  entry  of  oontigaousland 
may  be  made  by  a  homestead  settler  who,  prior  to  said  act,  made  entry  of  less 
than  one  hundred  and  sixty  acres,  and  who  at  the  date  of  his  application  owns 
and  occnpies  the  land  originally  entered ;  and  patent  for  sach  additional  entry 
may  issne  without  farther  proof,  if,  under  the  original  entry,  final  proof  has  been 
made. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  OffioCj  June  21, 1890. 

The  record  in  the  case  of  Thomas  B.  Hartzell,  asking  to  be  allowed 
to  amend  his  homestead  entry  No.  1425,  shows  that  November  9, 1883, 
applicant  made  hqmestead  entry,  embracing  N.  i  of  the  NE.  ^,  Sec.  18, 
Tp.  14  S.,  B.  1  W.,  Los  Angeles,  California ;  final  certificate  No.  612 
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issued  December  21,  1883,  upon  which  he  received  a  patent  for  the 
above  described  tnict  August  9, 1884. 

On  April  13, 1885,  EEartzell  made  application  to  be  allowed  to  make 
an  adjoining  farm  entry  of  the  S W.  J  of  SB.  J  of  Sec  7,  and  the  NW.  J 
of  the  N W.  i  of  Sec.  17,  same  town  and  range,  which  last  application 
was  refused  by  the  local  officers,  and,  on  appeal,  their  ruling  was 
affirmed  by  your  office,  and  on  appeal  to  this  Department  the  decision 
of  your  office  was  affirmed,  on  the  ground  that,  in  order  to  make  an  ad- 
joining farm  entry,  it  must  appear  that  land  owned  by  applicant  was 
obtained  otherwise  than  by  homestead  entry.  (See  said  case,  reported 
in  5  L.  D.,  124.) 

July  28,  1888,  the  said  Hartzell  made  application  at  the  local  office, 
asking  that  the  patent  issued  to  him  under  his  first  entry  as  above  be 
canceled,  and  that  he  be  allowed  to  amend  his  entry  to  embrace,  in 
addition  to  the  land  covered  by  his  patent,  the  S  W.  ^  of  the  SB.  i  Sec. 
7,  and  the  NW.  i  of  the  NW.  ^  Sec.  17,  same  township  and  range, 
which  application  was  denied  by  the  local  office,  and  on  appeal  to  yoor 
office  the  rejection  by  the  local  officers  was  affirmed.  From  this  de- 
cision of  your  office  Hartzell  now  appeals  to  this  Department. 

Your  decision  rejecting  appellant's  application  was  made  January 
15, 1889.  Since  the  rendition  of  this  decision  of  your  office,  Congress 
by  an  act,  entitled  ^^An  act  to  withdraw  certain  public  lands  from  pri- 
vate entry,  and  for  other  purposes,"  approved  March  2, 1889,  declared, 

That  any  homeetead  settler  who  has  heretofore  entered  less  than  one  quarter 
section  of  land  may  enter  other  and  additional  land  lying  contiguous  to  the  origi- 
nal entry,  which  shall  not  with  the  land  first  entered  and  occupied  exceed  in  the 
aggregate  one  hundred  and  sixty  acres  without  proof  of  residence  upon  and  cultiva- 
tion of  the  additional  entry^  and  if  final  proof  of  settlement  and  cultivation  has 
been  made  for  the  original  entry  when  the  additional  entry  is  made,  then,  the 
patent  shall  issue  without  further  proof:  Provided,  That  this  section  shall  not  apply 
to  or  for  the  benefit  of  any  person  who  at  the  date  of  making  application  for  en- 
try hereunder  does  not  own  and  occupy  the  lands  covered  by  his  original  entry. 
(Sec.  5,  Chap.  381,  35  Stat.,  page  854.) 

Applicant  satisfactorily  shows  by  his  affidavit,  corroborated  by  the 
affidavit  of  two  other  witnesses,  that  at  the  date  of  making  his  applica- 
tion he  owned  and  occupied  the  land  covered  b^^  his  original  entry,  and 
has  in  all  respects  fully  complied  with  all  the  provisions  of  the  act  of 
March  2, 1889. 

It  is  true,  appellant's  application  is  not  made  under  this  act,  but  in- 
asmuch as  he  has  shown  himself  entitled  to  the  benefits  thereof,  and 
there  being  no  adverse  claims  to  the  land  in  question,  you  are  directed, 
without  further  proof,  to  issue  to  him  a  patent  for  the  land  embraced 
in  his  application,  to  wit :  the  SW.  i  of  the  SE.  i  of  Sec.  7  and  theNW. 
i  of  the  NW.  i  of  Sec  17,  Tp.  14  S.,  B.  1  W.,  S.  B.  M.,  upon  com- 
pliance  with  the  circular  of  instructions  issued  from  the  General  Land 
Office  March  8, 1889.    (See  8.  L.  D.,  314.) 

The  decision  of  your  office  is  therefore  reversed. 
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RAILROAD  GRANT— INDEMNITY  SELECTION— SETTLEMENT  CLAIM. 

Northern  Pacific  E.  E.  Co.  v.  Hurd. 

JL  settlement  claim  cannot  be  recognized  for  land  embraced  within  a  prior  indemnity 
selection  nntil  It  is  shown  that  the  tract  was  not  subject  t-o  selection ;  and  the 
failure  of  the  company  to  appear  at  a  hearing,  ordered  to  determine  the  status  of 
the  tract,  does  not  lelieve  the  settler  from  the  necessity  of  submitting  such  proof. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  June  21 , 

1890. 

This  case  comes  before  the  Department  upon  the  appeal  of  the  North- 
ern Pacific  Eailroad  Company  from  the  decision  of  yoar  office  rejecting 
tlie  company's  application  to  select  the  E.  ^  of  the  SE.  |  and  lots  5and  6 
Sec.  13y  T.  134  N.,  E.  43  W.,  5th  P.  M.,  Fergas  Falls,  Minnesota,  and 
i^Uowing  the  declaratory  statement  of  Charles  £.  Hard  for  said  tract 
to  remain  intact^  subject  to  farther  action  by  yoar  office  upon  his  pre- 
emption final  proof,  should  said  decision  rejecting  the  claim  of  the  com- 
pany be  affirmed. 

The  tract  is  within  the  indemnity  limits  of  the  grant  to  said  road,  but 
was  excepted  from  the  withdrawal  for  the  besefitof  said  road  by  the 
pre-emption  filing  of  S.  B.  Mills  existing  at  date  of  said  withdrawal. 
This  filing  was  however  canceled  in  1881,  and  the  company  selected  the 
tract  December  19, 1883. 

On  September  18, 1885,  Charles  E.  Hurd  filed  pre-emption  declara- 
tory statement  for  said  tract,  and  on  March  26, 1886,  filed  in  the  local 
office  a  paper,  which  your  office  treated  as  an  application  for  a  hearing 
between  the  company  and  Hurd  to  ascertain  the  status  of  the  tract  at 
the  date  of  the  company's  application  to  select.  Said  paper  was  sup- 
I>orted  by  the  affidavit  of  Hurd,  stating  that  at  the  date  the  I^orthern 
Pacific  Company  applied  to  select  the  land,  it  was  occupied  and  being 
improved  by  one  A.  B.  Hurd,  who  resided  thereon  from  the  spring  of 
the  year  1882,  until  the  fall  of  the  year  1885.  He  therefore  asked  that 
a  hearing  be  ordered  to  prove  the  allegations  made  in  said  affidavit, 
and  a  hearing  was  thereupon  ordered  to  be  had  January  17,  1887,  of 
which  hearing  the  Northern  Pacific  Eailroad  Company  was  notified  and 
served  with  a  copy  of  the  decision  of  your  office  ordering  said  hearing, 
which  recited  the  grounds  alleged  in  the  application  of  Hurd.  At  said 
hearing  the  company  failed  to  appear,  and  upon  motion  of  counsel  for 
Hurd  the  case  was  dismissed,  no  testimony  being  offered. 

While  the  record  of  this  hearing  was  pending  before  your  office  for 
consideration,  Hurd  submitted  final  proof,  to  wit :  March  4, 1887.  Ac- 
tion upon  this  proof  was  suspended  by  the  local  officers  <*  waiting  the 
determination  of  case  of  hearing  now  pending.'' 

The  company  filed  in  your  office  a  protest  against  the  allowance  of 
Hurd's  entry,  upon  the  ground  that  it  was  not  incumbent  upon  the 
company  to  appear,  if  it  were  willing  to  let  the  case  stand  on  what 
Hurd  could  prove  ex  parUj  and  they  further  insisted  that  Hurd  had 
failed  to  sustain  his  allegations  that  the  land  was  occupied  when  the 
company  applied  to  select. 
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Yonr  office  held, ''  tbat  when  the  company  failed  to  apiiear  at  the 
hearing  to  deny  the  allegations  contained  in  Hard's  corroborated  affi- 
davit, it  tacitly  admitted  the  trath  of  the  same,  and  waived  the  right 
to  dispute  them  afterward."  The  company  apx^ealed,  alleging  said  ral- 
ing  as  error. 

This  land  being  within  the  indemnity  limits  of  the  grant  and  having 
been  selected  by  the  company  prior  to  the  initiation  of  the  claim  of 
Hard,  and  there  being  no  claim  of  record  at  the  date  of  selection,  it  was 
incumbent  upon  Hurd  to  show  that  the  land  was  not  subject  to  selec- 
tion, by  reason  of  being  occupied  and  improved  by  a  settler  at  that 
date.  This  he  failed  to  do,  not  only  at  the  hearing,  but  in  his  final 
proof  thereafter  submitted,  in  which  it  is  shown  that  he  first  made  set- 
tlement in  August,  1885,  having  purchased  the  improvements  of  David 
Wood,  but  there  is  no  testimony  that  there  was  any  earlier  settlement 
on  the  tract. 

The  hearing  was  ordered  for  the  express  purpose  of  allowing  Hard  to 
prove  his  allegation  that  the  land  was  occupied  and  improved  by  a 
settler  at  the  date  of  selection,  and  the  failure  of  the  company  to  ap- 
pear did  not  relieve  him  from  the  burden  of  submitting  such  proof. 

This  case  differs  from  the  case  of  Brady  v.  Southern  Pacific  B.  B.  Go^ 
5  L.  D.,  407  (on  review,  658),  and  cases  therein  cited,  in  this,  that  in 
those  cases  no  selection  had  been  made  by  the  company,  whereas  in  the 
present  case  the  company  had  made  application  to  select  the  tract, 
being  within  its  indemnity,  and  for  which  no  other  claim  of  record 
appeared. 

But,  inasmuch  as  Hurd  was  present  with  his  witnesses  and  the  local 
officers  made  the  mistake  in  dismissing  the  case  without  any  evidence, 
and  allowed  Hurd  to  make  final  proof,  I  direct  that  the  local  officers  be 
instructed  to  continue  said  hearing,  after  notice  to  all  parties,  for  the 
purpose  of  affording  Hurd  the  opportunity  to  offer  evidence  in  support 
of  his  allegations.  Action  upon  his  final  proof  will  remain  suspended 
until  the  determination  of  said  hearing. 


RAILBOAD  GRANT— PRB-BMPTION  TILING— PRACTICE. 

Chicago,  Milwaukee  and  St.  Paul  Ry.  Co.  v.  Mellbbath. 

Lamlcovored  by  an  unexpired  pre-omptloaiiliag  at  the  date  when  the  grant  becomes 
effective,  isnotsabject  to  the  oper.Uion  of  a  grant  from  which  are  excepted 
lands  to  which  the  ^^  right  of  pre-emption ''  has  attached. 

In  case  of  conflict  as  to  the  right  to  lands  within  either  the  primary  or  secondary 
limits  of  a  grant,  the  beneficiary  therennder  should  be  notified,  with  dae  oppor- 
tunity to  be  heard. 

In  the  transmission  of  an  appeal  to  the  Department  the  record  should  show  whether 
the  land  involved  is  "  oifered"  or  "  nnoffered. " 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  June  23, 

1890. 

I  have  considered  and  herewith  send  m?  conclasions  in  the  case  of 
the  Chicago,  Milwaakee  and  St.  Paul  Railway  Company^  successor  to 
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tlie  Soatbern  Minnesota  Railroad  Company,  v.  Earl  Mellbrath,  on  appeal 
\>j  the  company  from  yoar  office  decision  of  December  30,  1886,  in- 
volving the  right  to  the  W.  J  SB.  i  of  Sec.  12,  T.  102  K.,  R.  27  W.,  6th 
P.  M.,  now  in  the  Worthington  land  district,  Minnesota. 

It  appears  from  the  record  before  me  that  on  November  11, 1864,  one 
Samael  Landis  filed  preemption  declaratory  statement  for  said  tract, 
claiming  settlement  thereon  the  day  before. 

On  Jaly  4,  1866  (14  Stat.,  87),  Congress  made  a  grant  of  land  to  the 
State  of  Minnesota  to  aid  in  the  construction  of  a  railroad  from  Houston 
ill  the  southeastern  part  of  the  State  to  the  western  boundary  thereof; 
and,  on  the  definite  location  of  the  line  of  this  road,  on  February  27, 
1867,  the  described  tracts  fell  within  the  primary  limits  thereof.  Sub- 
sequently, on  June  22, 1876,  the  company  included  it  in  a  list  of  its 
granted  lands,  filed  in  your  office,  which  has  not  yet  been  approved. 

On  April  18, 1881,  Karl  Mellbrath  applied  to  make  homestead  entry 
of  the  tract  in  question ;  but  his  application  was  rejected,  because  of 
conflict  with  the  railroad  selection.  On  appeal  the  ruling  of  the  register 
and  receiver  was  affirmed,  on  June  23, 1881.  "So  appeal  having  been 
filed  in  your  office,  on  July  7, 1883,  the  case  was  declared  to  be  dosed. 

On  October  19,  1885,  Mellbrath  presented  a  second  application  to 
make  homestead  entry  of  the  tract,  which  was  also  rejected  by  the 
local  officers,  and  he  appealed.  On  consideration  of  this  appeal,  your 
office  became  satisfied  that  Mellbrath  was  not  notified  of  the  former 
decision,  and  that  he  had  been  led  to  believe  ihat  no  action  had  been 
taken  therein ;  that  the  closing  of  said  case  was  premature  and  un- 
authorized, and  the  proceedings  therein  should  not  be  a  bar  to  the  con- 
sideration of  the  second  application  to  enter.  Thereupon  it  was  held 
that  the  filing  of  Landis  excepted  the  land  in  question  from  the  railroad 
grant ;  that  the  listing  or  selection  of  the  same  by  the  company  should 
be  canceled,  and  that  Mellbrath  be  permitted  to  enter  the  land. 

On  appeal  here  three  principal  objections  to  said  judgment  are  made 
by  the  company,  viz:  (1)  as  the  claim  of  Mellbrath  was  in  conflict  with 
that  of  the  company,  it  should  have  been  notified  thereof,  and  been 
heard  in  relation  thereto  prior  to  judgment;  (2)  the  first  judgment,  ren- 
dered June  23, 1881,  by  a  former  Commissioner,  is  res  judicata^  and  can 
not  be  re-opened  by  his  successor  in  office ;  and  (3)  that  a  pre-emption 
filing,  unless  actual  settlement  and  occupation  be  shown,  will  not  ex- 
cept the  land  covered  by  it  from  a  railroad  grant. 

The  last  specification  of  error  will  be  disposed  of  first. 

The  granting  act,  in  this  case,  gave  to  the  State  five  odd  numbered 
sections  per  mile  on  each  side  ot  the  proposed  road,  and  provided  that 

in  caae  it  shall  appear  that  the  Uuited  States  have,  when  the  lines  or  routes  of  said 
roads  are  definitely  located,  sold  any  section,  or  part  thereof,  granted  as  aforesaid,  or 
that  the  right  of  pre-emption  or  homestead  settlement  has  attached  to  the  same 

then  indemnity  lands  may  be  ^elected  under  the  direction  of  the  Secre- 
tary of  the  Interior, 
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It  does  not  appear  from  anythiag  in  the  record  sent  me,  whether  the 
tract  in  controversy  is  <^  offered"  or  '^  anoffered"  land.  An  inspection 
of  the  records  of  yonr  office  fails  to  show  that  it  was  ever  offered  for 
sale,  and  therefore  the  presumption  is  that  it  is  anoffered  land  and  most 
be  treated  as  snch.  On  March  7, 1857|  the  register  and  receiver,  of  the 
district  in  which  the  land  was  situated,  were  instructed  by  telegraph  to 
withhold  all  the  lands  within  that  district  from  ^' sale  or  location;"  and 
by  letter  two  days  thereafter  they  were  informed  that  said  telegram  was 
only  intended  to  protect  from  sale  and  location  the  ^  offered  "  lands 
within  the  probable  lines  of  the  railroad  grant,  made  to  the  Territory 
of  Minnesota  by  the  act  of  March  3, 1857  (li  Stat.,  195) ;  that  as  said 
act  recognized  the  right  of  parties  to  assert  pre-emption  claims  to  said 
lauds  up  to  the  date  of  definite  location  of  the  proposed  road,  the  said 
order  of  withdrawal  was  not  intended  to  inhibit  or  interfere  with  the 
assertion  of  claims  under  the  pre-emption  law.  It  does  not  appear  when 
this  withdrawal  was  revoked,  but  it  is  apparent  that  it  was  not  appli- 
cable to  the  tract  in  controversy  here,  because  it  is  not  ^^  offered"  land, 
and  also  because  said  withdrawal  was  only  from  ^^  sale  and  location," 
and  not  from  pre-emption  rights  or  claims. 

The  tract  in  controversy  then,  being  open  public  land  on  July  11, 
18G4,  when  Landis  filed  his  declaratory  statement  therefor,  his  pre- 
emption claim  attached  to  the  same ;  being  unoffered  land,  his  preferred 
right  to  purchase  under  the  preemption  law  had  not  expired  at  the 
date  of  the  definite  location  of  the  appellant^s  road,  on  February  27, 
1867,  and  served  to  except  the  land  from  the  grant  Kansas  Pacific 
By.  Co.  V.  Dunmeyer,  113  XJ.  S.,  629-4^40 ;  Randall  v.  St  Pan!  and  Sioux 
City  R.  Rm  10  L.  D.,  54-56 ;  Prindeville  v.  Dubuque  and  Pacific  B.  R., 
ib.,  575 ;  Northern  Pacific  R.  E.  Co.  v.  Stovenour,  10  L.  D.,  645. 

Having  come  to  the  conclusion  that  the  land  in  question  was  excepted 
from  the  railroad  grant,  the  claim  of  the  company  in  connection  there- 
with may  be  eliminated  from  further  consideration  in  this  case,  and 
therefore  it  is  not  necessary  to  pass  upon  the  other  specifications  of 
errors  presented  by  it. 

It  is  proper  to  say,  however,  that,  as  matter  of  practice,  wherever  there 
is  a  conflict  as  to  the  right  to  lands  within  either  the  primary  or  second- 
ary limits  of  a  Congressional  land  grant,  the  beneficiary  thereunder 
should  always  be  notified,  and  have  an  opportunity  afforded  it  to  be 
heard.  In  the  case  under  consideration,  your  predecessor  erred  in  ren- 
dering judgment  prior  to  giving  the  coippany  its  day  in  court.  But,  as 
this  error  has  not  worked  injury  to  the  company,  the  case  will  not  be 
remanded  because  of  it. 

The  land  being  excepted  from  the  railroad  grant,  I  can  see  no  reason 
why  as  between  the  United  States  and  Mellbrath  he  may  not  be  per- 
mitted to  enter  the  same,  if  he  is  otherwise  properly  qualified,  even 
if  his  first  application  was  properly  rejected.  I  therefore  affirm  your 
judgment^  and  return  the  papers  in  the  oasCt 
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Yoar  attention  is  called  to  the  fact  that  it  nowhere  appears  in  the 
record  sent  np  on  appeal  whether  the  tract  in  controversy  was  offered 
or  onoffered  land.  This  omission  occurs  in  many  cases  transmitted  on 
ai>peal.  The  status  of  the  land  in  this  respect  often  has  an  important 
bearing  upon  the  judgment  to  be  formed.  When  its  condition  is  a  ma- 
terial one^  and  no  statement,  as  to  it,  is  found  in  the  appeal  record,  it 
necessitates  a  personal  inspection  of  the  records  of  your  office,  or  an 
official  call,  in  order  to  obtain  the  required  information,  thereby  causing 
inconvenience  and  delay.  You  are  directed  to  give  such  instructions 
as  will  prevent  this  omission  hereafter. 


APPLICATION  TO  MAKE  EKTRT—FENAL  PROOF. 

oiboulab. 

Department  of  the  Interior, 

General  Land  Office, 
Washingtany  June  25, 1890. 

Registers  and  Receivers j  of  United  States  Land  Offices^ 

Gentlemen  :  Your  attention  is  called  to  the  provisions  of  an  act  of 
Congress  entitled  ^'An  Act  to  amend  section  twenty-two  hundred  and 
ninety-four  of  the  Bevised  Statutes  of  the  United  States,  and  for 
other  purposes,"  approved  May  26, 1890,  a  copy  of  which  is  hereto  at- 
tached. 

The  second  paragraph  refers  to  the  preliminary  affidavits, — no  affi- 
davit, however,  being  required  when  a  preemption  declaratory  state- 
ment is  filed. 

Under  its  provisions,  said  affidavits,  when  the  applicant  is  prevented 
by  reason  of  distance,  bodily  infirmity,  or  other  good  cause,  from  per- 
sonal attendance  at  the  local  land  office,  whether  he  is  residing  on  the 
land  or  not,  may  be  made  before  the  clerk  of  a  court  of  record  for  the 
county  in  which  the  land  is  situated,  or  any  commissioner  of  tl  e  United 
States  circuit  court  having  jurisdiction  over  the  county  in  which  the 
land  is  situated. 

The  third  paragraph  refers  to  final  proofs,  and  affidavits  required  to 
be  made  under  the  homestead,  pre-emption,  timber-culture  and  desert 
laud  laws,  and  provides  that  said  proofs  and  affidavits  may  be  made 
before  any  commissioner  of  the  United  States  circuit  court  having  juris- 
diction over  the  county  in  which  the  lands  are  situated,  or  before  the 
judge  or  clerk  (not  necessarily  the  clerk  in  the  absence  of  the  judge)  of 
any  court  of  record  of  the  county  or  parish  in  which  the  lands  are  sit- 
uated. 

The  remaining  paragraphs  relate  to  the  fees  which  may  be  charged 
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by  officers  other  than  the  local  officers  before  whom  proo&  may  be 

made,  bat  do  not  affect  the  laws  govemiDg  the  fees  which  may  be 

charged  by  the  local  officers. 

Very  respectfully, 

Lewis  A.  Obopf, 

Commissioner. 

Approved. 

John  W.  Koble, 

Secretary. 


AN  ACT  to  Moend  aeoUon  tireD^-tiro  handred  and  ninety-foar  of  the  Beyiaed  Statetas  of  fbo 

United  States,  and  for  other  purpoeea. 

Be  it  enacted  bif  the  Senate  and  Hauee  of  Bepresentaiivee  of  Ike  United  Statee  of  America 
in  Congreee  aseembled,  tliat  aeotion  tweaty-two  handred  and  ninetj-fonr  of  the  Bta- 
viiied  Statutes  be,  and  the  same  is  hereby  amended  so  that  it  will  read  as  follows: 

Sbc.  2294.  In  any  case  in  which  the  applicant  for  the  benefit  of  the  homestead,  pre- 
emption,  timber-culture,  or  desert  lai^d  law  is  prevented,  by  reason  of  distance,  bodily 
infirmity,  or  other  good  cause,  from  personal  attendance  at  the  district  land  office,  he 
or  she  may  make  the  affidavit  required  by  law  before  any  commissioner  of  the  United 
States  circuit  court  or  the  clerk  of  a  court  of  record  for  the  county  in  which  the  land 
is  situated,  and  transmit  the  same,  with  the  fee  and  commissions  to  the  register  and 
receiver. 

That  the  proof  of  settlement,  residence,  occupation,  cultivation,  irrigation,  or  re- 
clamation, the  affidavit  of  non-alienation,  the  oath  of  allegiance,  aind  all  other  affi- 
davits required  to  be  made  under  the  homestead,  preemption,  timber  cnltare  and 
desert  land  laws,  may  be  made  before  any  comiuissLouer  of  the  United  States  circuit 
court,  or  before  the  judge  or  clerk  of  any  court  of  record  of  the  county  or  parish  in 
which  the  lands  are  situated ;  and  the  proof,  affidavit,  and  oath,  when  so  made  and 
duly  subscribed,  shall  have  the  same  force  and  effect  as  if  made  before  the  register 
and  receiver,  when  transmitted  to  them,  and  with  the  fee  and  commissions  aUowed 
and  required  by  law.  That  if  any  witness  making  such  proof,  or  any  applicant 
making  any  such  affidavit  or  oath,  shall  knowingly,  wilfully,  aud  corruptly  awe  r 
falsely  to  any  material  matter  contained  in  said  proofs,  affidavits,  or  oaths,  he  shall  I  e 
deemed  guilty  of  perjury,  and  shall  be  liable  to  the  same  pains  aud  penalty  as  if  le 
had  sworn  falsely  before  the  register.  That  the  fees  for  eu tries  and  for  final  proofs, 
when  made  before  any  other  officer  than  the  register  and  receiver,  shall  be  as  fol- 
lows: 

For  each  affidavit,  twenty- five  cents. 

For  each  deposition  of  claim  or  witness,  when  not  prepared  by  the  officer,  twenty- 
five  ceuts. 

For  each  deposition  of  claimant  or  witness  prepared  by  the  officer,  one  dollar. 

Any  olficur  demanding  or  recoiviag  a  greater  sum  for  such  service  shall  be  guilty 
of  a  misilemeanor,  and,  upon  conviction,  shall  be  punished  for  each  offenc«  by  a  fine 
not  exceeding  one  hundred  dollars. 

Approved,  May  2(>,  i8U0« 
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CERTIORARI— IX>CAL  OFFICE— PRACTICE. 

Wood  v.  Goodwin. 

While  the  rnles  of  practice  provide  for  certiorari  only  ia  cases  where  the  General 
Land  Office  denies  the  right  of  i^peal,  yet  the  Secretary  has  the  power  and 
authority  to  issue  the  writ  to  the  local  officers  in  a  case  that  calls  for  such  action. 

Certiorari  will  not  lie  to  review  an  interlocutory  order  of  the  local  office  where  the 
ordinary  methods  of  procedure  afford  relief. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  June  25, 

1890. 

By  letter  of  Jane  14, 1890,  yon  forwarded  the  petition  of  Hettie  Wood 
for  an  order  directing  the  local  officers  at  Garden  City,  Kansas,  to  cer. 
tify  to  this  Department  certain  proceedings  now  pending  in  that  office. 

She  alleges  that  on  April  30, 1889,  she  filed  in  said  office  an  affidavit 
of  contest  against  the  homestead  entry  of  Gilbert  H.  Goodwin,  made 
December  12, 1885,  alleging  that  said  Goodwin — 

Has  wholly  abandoned  said  tract,  that  on  or  about  December  24,  1888,  he  removed 
with  his  entire  family  from  the  State  takinis  his  household  goods  and  his  entire  be- 
longings from  the  land :  and  affiant  has  heard  and  believes  that  the  said  Gilbert  H. 
Goodwin  declared  his  intention  of  never  returning  to  said  land  ;  and  that  he  does 
intend  to  sell  and  relinquish  the  same.  Affiant  further  asks  that  the  contest  be  heard 
not  sooner  than  July  1,  1889,  so  it  need  not  impair  his  rights  should  he  return  witbiu 
the  six  months. 

It  is  farther  alleged  that  the  hearing  was  set  for  Angnst  23, 1889, 
and  service  was  had  on  the  entryman  at  Harrison,  Arkansas,  on  August 
3, 1889,  but  twenty  days  prior  to  the  date  set  for  the  hearing;  that  on 
August  17,  contestant  filed  her  motion  asking  that  the  latter  clause  of 
said  affidavit,  to  wit,  ^^  affiant  further  asks  that  said  contest  be  heard 
not  sooner  than  July  1, 1889,  so  it  need  not  impair  his  rights  should  he 
return  within  the  six  months,"  be  stricken  out,  and  thai  the  same  be 
amended  to  read,  <*  that  Gilbert  U.  Goodwin  has  wholly  abandoned  said 
tract,  that  he  has  changed  his  residence  therefrom  for  more  than  six 
months  since  making  said  entry,  that  said  tract  is  not  cultivated  by  said 
party  as  required  by  law  at  this  time.'' 

It  further  appears  that  the  original  notice  was  returned  under  rule  of 
practice  No.  12,  the  case  continued  on  August  17,  to  October  11,  and  an 
alias  notice  containing  said  amendment  issued,  which  was  served  at 
Harrison,  on  August  22, 1889 ;  that  on  August  23,  an  attorney  acting 
for  the  entryman  moved  to  dismiss  the  action  *^  for  want  of  jurisdiction," 
which  motion  was  overruled  *'  because  of  the  amended  complaint  and 
the  continuance  previously  taken ;"  that  thereupon  said  attorney  entered 
a  general  appearance  in  the  case  and  moved  that  the  same  be  di^misseil 
because  the  complaint  did  not  state  a  cause  of  action,  which  motion  wavS 
not  considered  ^'  because  it  was  prematurely  filed  before  the  trial  day.' 

On  October  11,  the  day  to  which  the  case  had  been  continued,  con- 
14639_voL.  10 i4 
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teatant  appeared  and  anno  Dnced  tliat  filie  ^ras  ready  for  tiial,  irbere 
upon  the  attorney  for  the  entryman  filed  the  follo^ring  motion.   • 

Comes  now  the  defendant  in  the  above  entitled  cause  and  moves  the  register  and 
receiver  to  reject  and  strike  out  the  amended  complaint  of  plaintiff  in  the  above 
entitled  cause,  for  the  following  reasons  to  wit : 

First :  Because  said  amended  complaint  states  a  cause  of  action  which  did  not 
exist  at  the  time  her  original  complaint  was  filed. 

Second : — Because  said  amended.complaint  shows  that  as  amended  no  cause  of  action 
had  accrued  or  existed  at  the  date  of  filing  the  original  complaint,  therefore  there 
was  no  complaint  to  amend ;  wherefore  the  defendant  moves  to  reject  said  amended 
complaint  and  that  said  contest  be  dismissed. 

On  the  argument  of  this  motion  the  point  was  made  that  on  Jane  26, 
1889,  Thomas  O.  Goodwin,  brother  of  the  entryman,  had  filed  a  contest 
against  said  entry,  also  alleging  abandonment  and  it  was  urged  that 
pending  such  contest,  the  original  contestant  could  not  be  allowed  to 
amend  her  complaint. 

The  local  officers  sustained  the  motion  in  the  following  words:  ''Mo- 
tion to  strike  out  on  first  count,  sustained.  Hawkins  v.  Lamm  (9  L.  D., 
18) ;  Farmer  v.  Moreland  (8  L.  D.,  446).» 

The  attorney  for  contestant  took  an  exception,  and  thereupon  tiled 
this  petition  alleging  that  no  appeal  lies  from  said  action  of  the  local 
officers,  it  being  interlocutory,  and  that  she  has  no  other  adequate 
remedy. 

While  the  rules  of  practice  provide  a  remedy  by  "  certiorari "  only  in 
cases  where  your  office  formally  decides  that  a  party  has  no  right  of 
appeal  (Rules  83,  84  and  85),  yet  it  cannot  be  doubted  that  the  Secre- 
tary has  the  power  and  the  right  to  issue  the  writ  to  the  local  officers 
in  a  proper  case  made.  By  section  441  R,  S.,  he  is  charged  with  the 
supervision  of  public  business  relating  to  the  public  lauds,  and  rale  of 
practice  No.  114  provides  that — 

None  of  the  foregoing  rules  shall  be  construed  to  deprive  the  Secretaiy  of  the 
Interior  of  the  exercise  of  the  directory  and  supervisory  powers  conferred  upon  him 
by  law. 

However,  the  cases  in  which  this  power  will  be  exercised  must  be 
extremely  rare,  as  the  local  officers  are  required  to  transmit  to  your 
office  the  record  of  every  contest  (Rule  52),  and  even  in  the  absence  of 
appeal  your  office  may  correct  any  error  of  law  therein  (Rule  48). 

In  the  case  at  bar  there  is  no  ground  for  resort  to  this  extraordinary 
remedy. 

The  motion  to  dismiss  ^'for  want  of  jurisdiction  "  was  overruled ;  the 
second  motion  to  a  similar  efiect  was  not  considered.  The  motion  that 
was  sustained  was  a  motion  to  strike  the  amendment  from  the  affidavit 
of  contest,  and  it  was  sustained  on  the  ground  that  it  stated  a  cause  of 
action  which  did  not  exist  at  the  time  the  original  complaint  was  filed, 
viz.,  that  the  abandonment  had  continued  for  six  months. 

This  action  of  the  local  officers  left  the  case  resting  on  the  allegatioDS 
in  Wood's  original  affidavit.    The  regular  course  of  procedure  there- 


DECISIONS  RELATING  TO  THE  PUBLIC   LANDS.  691 

fine  would  be  to  go  forward  to  trial  on  these  allegations,  the  contest  of 
Thomas  6.  Goodwin  awaiting  the  resolt.  If  the  local  officers  erred  in 
their  mling  the  exception  taken  will  preserve  contestant's  rights  in  that 
respecU  It  is  dear  from  the  langoi^e  of  the  local  officers  and  the  cases 
cited  by  them,  that  they  intended  merely  to  r^ect  the  amendment  In 
the  Hawkins-Lamm  case,  supray  it  was  held  that  a  contestant  who  had 
*<  slept  npon  his  contest,"  (for  fifteen  months)  wonld  not  be  allowed  in 
the  face  of  a  second  and  intervening  contest,  to  so  amend  his  complaint 
as  to  incorporate  the  charge  made  by  the  second  contestant,  bat  that 
the  case  should  go  to  trial  on  the  original  complaint,  the  second  contest 
meanwhile  awaiting  the  resnlt.  The  local  officers  apparently  oondaded 
that  this  ruling  governed  the  case  at  bar. 

As  the  local  officers  made  no  final  decision  in  this  case,  but  merely 
an  interlocutory  order,  there  is  no  ground  for  the  issuance  of  the  writ. 
The  ordinary  methods  of  procedure  afforded  full  reliefl  While  I  do  not 
intend  at  this  stage  of  the  proceeding  to  pass  on  the  merits  of  the  action 
of  the  local  office,  I  call  attention  to  section  2997,  B.  S.,  which  author- 
izes a  contest  against  a  homestead  settler  who  '<  has  actually  changed 
his  residence,  or  abandoned  the  land  for  more  than  six  months  at  any 
time." 

The  petition  is  denied. 


SOliDIEBS'  Al>DlTIONAL  HOMBSTEAI>-<< TRADE  AND  BUSINESS." 

Fbanobway  et  al.  V.  Griffiths. 

A  soldier's  additional  homestead  entry  of  land  occupied  for  purposes  of  trade  and 
business  is  illegal  ab  iniiiOf  and  the  subsequent  withdrawal  of  the  protest,  filed 
on  behalf  of  such  occupancy,  will  not  legalize  said  entry. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Oflcey  June 

27, 18m 

By  decision  dated  December  17, 1886,  your  o£Bce  inter  alia  held  for 
cancellation  the  additional  homestead  entry  made  by  Bichard  Griffiths 
March  15, 1884,  for  lot  3,  Sec.  19,  T.  2  N.,  B.  4  W.,  M.  D.  M.,  San  Fran- 
cisco, California,  for  the  reason  that  a  part  of  said  lot  ^^  was  in  the  posses- 
sion of  The  Granite  Powder  Company  prior  to  the  soldiers'  additional 
entry  of  Griffiths,  and  that  said  company  had  placed  improvements 
thereon  to  the  extent  of  some  $25,000  for  the  purpose  of  carrying  on 
their  business  and  trade  and  that  it  is  still  in  their  possession  as  a  place 
of  business  and  trade.'' 

On  appeal  by  Griffiths  the  Department  on  March  1, 1889,  formally 
affirmed  the  said  decision  of  your  office.  Thereupon  separate  motions 
to  review  the  said  departmental  decision  in  so  far  as  it  rejected  the  en- 
try of  Griffiths  were  filed  by  M.  D.  Hyde  as  attorney  for  Griffiths  and 
The  Granite  Powder  Company,  on  May  16  and  June  6, 1889,  respect- 
ively. 
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It  appears  that  the  lot  mentioned  was  formerly  within  the  claimed 
limits  of  the  San  Pablo  Bancho,  that  one  Ellen  Franceway  (a  grant 
claimant)  and  the  said  company  claiming  by  purchase  from  Franceway, 
applied  (as  stated  by  the  local  office)  on  March  7th  and  Jane  12th,  1884, 
respectively  to  purchase  portions  of  said  lot  3,  nnder  the  act  of  July  23, 
1866  (14  Stat,  218),  entitled  <'  An  Act  to  quiet  Land  Titles  in  Cali- 
fornia ^  and  that  a  hearing  on  the  protest  of  Franceway  and  The  Granite 
Powder  Company  against  the  said  entry  of  Griffiths  was  had  at  the 
local  office  December  9,  1884.  Upon  the  evidence  thus  adduced  the 
local  officers  rejected  the  said  applications  to  purchase  and  also  found 
that  said  lot  was  not  properly  subject  to  the  entry  of  Griffiths.  They 
suggested,  howi  ver,  a  division  of  the  said  lot  by  special  survey  to  pro- 
tect the  respective  claims  of  Griffiths  and  of  the  said  company. 

It  further  appears  that  Griffiths  has  stipulated  to  convey  to  the  said 
company  the  particular  land  in  its  possession.  The  object  of  the  mo- 
tion by  the  said  company  is  therefore  to  enable  it  to  make,  under  the 
entry  of  Griffiths,  title  to  the  land  just  referred  to. 

Affidavits  made  in  August,  1889,  by  a  surveyor  and  by  the  President 
of  the  said  company  are  filed  with  the  argument  of  counsel  in  behalf  of 
the  last  mentioned  motion.  These  affidavits  are  to  the  effect  that  the 
larger  part  of  said  company's  works  is  on  the  swamp  land  adjoining 
said  lot  3,  and  that  said  works  have  been  ^'  shut  down  for  the  past 
three  years."  But  as  a  part  of  said  lot  3,  the  legal  subdivision  in  qaes 
tion,  was  occupied  by  the  said  company  at  the  date  of  Griffiths'  entry 
for  business  purposes,  the  allegations  just  outlined  are  not  material. 

It  is  alleged  in  the  pending  motions  that  the  Griffiths'  entry  is  in 
the  nature  of  a  scrip  location  and  not  subject  to  the  statutory  provis- 
ion which  prohibits  entry  under  the  settlement  laws  upon  lands  '^  act- 
ually settled  upon  and  occupied  for  purposes  of  trade  and  business 
and  not  for  agriculture." 

In  this  connection  it  is  urged  that  in  section  230G  Kevised  Statutes, 
under  which  Griffiths'  entry  was  made  there  ''  is  no  restriction  as  to 
the  kind  or  condition  of  the  land  he  may  enter  and  the  act  granting 
this  right  (S  June,  1872)  is  subsequent  to  the  act  (4  September,  1841) 
which  prohibits  the  entry  of  land  used  for  business  purposes  and  con- 
sequently the  former  act  does  not  restrict  the  rights  conferred  by  the 
latter." 

The  act  of  1872,  supra^  17  Stat.,  333,  provides  for  soldiers'  additional 
homestead  entries  ^^ou  compliance  with  the  provisions  of  an  act  entitled 
^' An  Act  to  secure  homesteads  on  tho  public  domain."  Entries  under 
the  latter,  to  wit,  the  homestead  act,  cannot  be  made  for  lands  occa- 
pied  for  business  purposes.    Fonts  i\  Thompson  (6  L.  D.,  332). 

But  it  is  further  alleged  in  behalf  of  the  motion  by  the  said  company 
that  there  being  no  conflict  of  interest  between  it  and  Griffiths,  the 
presence  of  its  improvements  upon  said  lot  3,  is  not  an  occupation  ad- 
verse to  the  entry  in  question,  and  that  consequently  the  same  should 
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not  be  thereby  defeated.  Goansel  for  the  company  insist  that  the  pre- 
cise question  that  is  thas  presented  is  involved  in  the  case  of  Myrick  v. 
Thompson  (90  U.  S.,  285).  In  that  case  where  an  occupant  sought  to 
locate  upon  land  occupied  by  himself  Sioux  half-breed  scrip  which  Con- 
gress had  provided  should  be  located  on  <<  unoccupied  "  land,  the  su- 
preme court  held 

that  the  proTision  aathorizing  the  scrip  to  be  located  upon  unoooapied  land  was  evi- 
dently frb  ned  for  the  benefit  and  protection  of  the  occapants  of  the  land  and  that  if 
the  OGcnpant  saw  fit  to  locate  the  scrip  npoa  land  occupied  by  himself  there  conld 
he  no  objection  to  the  location  as  the  occupant  might  waive  his  right  to  object  and 
abandon  his  occnpancy  and  that  if  he  did,  the  effect  would  be  to  restore  the  premises 
to  the  condition  of  unoccupied  land. 

If  the  entry  under  which  the  said  company  now  seeks  to  make  title 
to  the  land  in  its  possession  had  been  made  for  its  benefit  and  protec- 
tion, the  case  cited  might  possibly  control  the  one  at  bar.  But  such 
entry  is  not  shown  to  have  been  originally  made  for  the  use  of  said  com- 
pany. The  record  on  the  contrary,  indicates  that  when  said  entry  was 
made  the  company's  interest  was  adverse  to  that  of  the  entryman  (Grif- 
fiths). 

The  attendant  circumstances  existing  at  the  date  of  such  entry  should 
in  my  opinion  be  considered  in  determining  its  validity. 

At  the  date  of  said  entry  the  said  company  was  occupying  the  legal 
subdivision  in  question  for  the  purpose  of  trade  and  business. 

It  would  therefore  seem  that  the  said  entry  of  Griffiths  was  mside  in 
direct  contravention  of  the  statute  and  that  consequently  it  is  void  ab 
initio. 

At  all  events  this  view  is  in  accord  with  the  existing  rulings  of  the 
Department  as  shown  in  the  case  of  Fonts  v.  Thompson  supra^  where  it 
was  held  that  one  who  occupies  and  is  making  use  of  public  land  for 
business  purposes  prior  to  entry  thereof  is  precluded  from  appropriating 
such  land  under  the  homestead  law. 

The  entry  of  Griffiths  having  been  allowed  at  a  time  when  the  land 
was  excepted  therefrom  it  follows  under  the  authority  last  cited  that 
such  entry  is  illegal.  I  must  therefore  find  that  the  withdrawal  by  The 
Granite  Powder  Company  of  its  protest  against  the  entry  of  Griffiths 
can  not  cure  the  illegality  of  such  entry  nor  avoid  the  provisions  of  the 
statute. 

The  motions  are  accordingly  denied. 
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PBACnCE-CONTEST— HEARING-PATENT. 

Baybzza  9.  BmuM. 

The  loeal  offloen  haye  no  aathority  to  order  »  hearing  involving  an  entry  on  which 
final  eertifioate  has  iesaed ;  and  no  rights  can  be  aeonred  under  prooeedings  biaed 
on  sneh  order. 

The  iaraanoe  of  a  patent  terminates  the  Jarisdiotion  of  the  Department  over  the  land 
ooyered  thereby. 

a 

Becretary  Noble  to  the  Commissioner  of  the  Oeneral  Land   Office,  June 

28,1890. 

I  have  considered  the  appeal  of  Loais  Ravezza  from  your  office  de- 
cLsion  of  March  1^  1889,  denying  his  petition  for  recall  and  cancellation 
of  patent  issned  to  Edward  L.  Binum. 

The  record  shows  that  said  Binnm  made  homestead  entry  September 
23, 1882,  at  the  land  office  at  Sacramento,  California,  for  lot  No.  1,  or 
fractional  N W.  i  of  the  N W.  i  and  the  NE.  |  of  the  N  W.  ^  of  Sec.  34, 
and  the  E.  i  of  the  S  W.  I  of  Sec.  27,  T.  4  N.,  B.  12  E.,  M.  D.  M., 

Final  proof  was  made  on  January  16, 1886.  The  proof  was  accepted 
by  the  local  officers  and  final  certificate  issued  thereon,  and  on  July  3, 
1888,  a  patent  was  issued  to  him  for  the  land. 

On  the  21st  of  August,  1888,  appellant  hei-ein  filed  in  yoar  office  a 
written  statement  entitled  a  ^^  Petition  for  recall  and  cancellation  of 
patent,"  in  which  ^'the  immediate  recall  and  cancellation"  of  the  patent 
issued  to  Edward  L.  Binnm,  dated  July  3, 1888,  is  asked.  Thegronod 
he  states  for  such  request  to  be : 

That  said  paper  called  a  "  patent,"  was  unintentionally  prepared  and  sent  to  the 
local  office,  or,  in  other  words,  such  action  was  a  mere  error  and  inadvertence,  or 
mistake  on  the  part  of  yoar  office,  committed  while  a  certain  proceeding  and  qnestion 
iuYolying  the  determination  of  the  character  of  twenty  acres  of  the  land  embraced  in 
said  homestead  entry  wasactnaliy  pending  and  undetermined  as  fully  shown  by  the 
inclosed  affidavits  of  Lioais  Rayezza  and  Judge  Ira  Hill  Reed  and  exhibits  thereto 
attached. 

Then  follows  an  argument  referring  to  the  case  of  The  United  States 
V,  Schurz  (102  U.  S.,  378),  as  an  authority  in  support  of  the  claim  made 
by  petitioner,  which  case  when  examined  in  the  light  of  the  record  of 
the  case  ut  bar  is  conclusively  against  the  appellant. 

From  Bavezza's  affidavit  it  appears  that  he  is  a  miner  working  a 
placer  mining  claim  adjoining  the  homestead  of  Binum;  ^Hhat  said 
homestead  involves  twenty  acres  claimed  and  occupied  by  him  and  bis 
mining  partner,  for  mining  purposes."  That  on  the  first  publication  of 
Binum's  notice  of  final  proof  Kavezza  employed  some  attorneys  for  the 
purpose  of  protecting  his  right  to  the  twenty  acre  tract.  That  he  was 
advised  by  his  attorneys  not  to  oppose  Binum's  final  proof.  That  acting 
under  their  advice  he  did  not  oppose  said  proof  but  instead  procured 
a  lease  fix>m  Binum  of  the  ground  claimed  for  ninety-nine  years.   A 
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copy  of  the  lease  is  attached  to  said  affidavit  which  shows  it  was  exe- 
cuted and  acknowledged  December  7, 1885.  It  further  appears  fjx>m 
said  affidavit  that  on  the  16th  of  January,  1886,  Binum  made  his  final 
proof  on  the  land.  That  thereafter  on  the  5th  of  January,  1887,  Bavezza 
filed  in  the  local  land  office  his  affidavit,  duly  corroborated,  alleging 
twenty  acres  of  said  homestead  tract,  to  wit,  ^*  The  S.  ^  of  the  !NE.  i 
of  N  W,  4  of  said  section  34  (being  the  same  described  in  said  lease)  to  be 
mineral  in  character  and  more  valuable  for  mining  than  for  agricultural 
purposes." 

Thereupon  the  register  oi*dered  a  hearing  between  the  parties  on  the 
27th  of  February,  1887,  at  the  local  office  to  establish  the  character  of 
the  twenty  acre  tract. 

The  parties  mutually  desiring  to  avoid  the  expense  of  taking  wit- 
nesses to  the  land  office  agreed  to  take  their  testimony  at  another  place 
than  the  local  office  with  the  understanding  that  said  hearing  should 
be  continued  till  consent  should  be  obtained  from  the  local  office  rati- 
fying such  agreement.  The  register  denied  such  application  and  ruled 
that  the  testimony  should  be  taken  before  his  office.  ^^  Both  parties 
appealed  to  the  Hon.  Commissioner  from  such  ruling."  That  patent 
has  lately  issued  to  Binum  on  his  homestead  entry  and  is  now  in  the 
local  land  office;  that  said  appeal  is  undetermined  and  the  case  before 
said  local  land  office  set  for  hearing  September  7,  1888,  and  asks  that 
the  patent  may  be  recalled,  that  the  appeal  be  determined  and  further 
proceedings  had  to  determine  the  mineral  character  of  the  land. 

Beed's  affidavit  corroborates  Ravezza's.  The  reports  of  the  register 
of  the  local  office  show  that  the  hearing  was  ordered,  the  ruling 
made,  and  alleged  appeal  taken  substantially  as  stated  in  Ravezza's 
affidavit. 

The  papers  in  the  alleged  apx>eal  case  are  found  among  the  papers  in 
this  case. 

I  find  no  evidence  of  the  patent  having  been  issued  unintentionally 
or  by  any  mistake  or  inadvertence  on  the  part  of  your  office. 

On  the  1st  of  March,  1889,  your  office  found  that  the  issue  of  the 
patent  was  regular;  that  the  title  has  passed  from  these  United  States 
and  denied  the  petition  of  recall,  from  which  decision  Ravezza  appeals* 

October  3, 1889,  Binum,  through  his  counsel,  filed  in  this  Department 
a  motion  to  dismiss  the  appeal  on  the  grounds  that  as  a  patent  has  been 
regularly  issued  to  Binum  that  this  Department  has  no  jurisdiction 
over  the  title  to  the  land  or  any  question  connected  with  the  title. 

It  is  claimed  in  argument  by  appellant  that  as  the  protest  of  Ravezza 
was  filed  in  the  local  office  and  that  action  had  been  taken  thereon  and 
both  parties  had  appealed  from  the  decision  prior  to  the  preparation  of 
the  patent,  that  it  was  error  to  make  out  and  issue  the  patent  to  Binum. 

A  sufficient  answer  to  this  is :  that  the  local  officers  had  no  right  or 
authority  to  order  a  hearing  in  this  case. 

Under  the  rule  of  practice  No.  5,  such  hearing  will  be  ordered  only 


696  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

by  direction  of  the  CommissioDer  of  the  General  Land  Office.  No  such 
an  order  having  been  made  the  proceedings  were  void  and  the  appeal 
(in  case  an  appeal  would  lie  from  the  order  complained  of)  would  not 
core  the  want  of  anthority  in  the  local  officers  to  order  it  and  it  follows 
that  the  hearing  ordered,  the  proceedings  had.  and  the  appeal  toyoar 
office,  were  void  ab  initio  and  conld  confer  no  right  npon  any  one. 

If  the  hearing  before  the  local  officers  had  been  ordered  by  yonr  office, 
the  order  appealed  from  was  simply  an  interlocntory  order  from  which 
an  appeal  would  not  lie.    Sec  Rule  43.    Jones  v.  Campbell  (7  L.  D.,  404). 

I  have  considered  the  appeal  fully  npon  the  record  presented  and  fail 
to  find  any  merit  in  it 

In  Moore  v.  Bobbins  (96  IT.  S.,  530),  it  is  held  **that  when  a  patent 
has  been  issued,  delivered,  and  accepted,  all  right  to  control  the  title 
or  decide  on  the  right  to  the  title  has  passed  Irom  the  general  land 
office.  Not  only  has  it  passed  from  the  land  office,  but  it  has  passed 
from  the  executive  department  of  the  government.^ 

In  United  States  v.  Schnrz  (102  XT.  S.,  378),  it  is  held  that  "title  b> 
patent  from  the  United  States,  is  title  by  record,  and  the  delivery  of  the 
instrument  to  the  patentee  is  not,  as  in  a  conveyance  by  a  private  per- 
son, essential  to  pass  title."  See  also  Steel  v.  Smelting  Company  (106 
U.  8.,  447). 

It  has  been  uniformly,  as  well  as  very  frequently  held  by  this  De- 
partment that  when  a  patent  has  issued  for  a  tract  of  land,  the  Land 
Department  has  no  further  jurisdiction  over  it,  and  cannot  allow  another 
to  enter  it.  Garriques  v.  Atchison,  Topeka  and  Santa  Fe  B.  E.  Co.  (0 
L.  D.,  543) ;  Schweitzer  v.  Boss  et  al.  (8  L.  D.,  70) ;  Iowa  Railroad  Land 
Co.  V.  Sloan  (9  L.  D.,  597). 

Your  said  office  decision  is  accordingly  affirmed  and  the  appeal  of 
Bavezza  is  dismissed. 
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man,  under  the  law  to  perfect  his  entry,  is  a 

good  ground  for 274 

liocal  office  may  order  a  hearing  to  deter- 
mine the  right  of  a  homestead  applicant  as 

against  a  railroad  grsnt 281 

Based  on  a  oliarge  of  non-oompllanoe  with 
law  in  the  matter  of  residence  and  improve- 
ments shoold  not  be  entertained  where  the 
entry  is  suspended  on  account  of  a  defeotiTo 

snryey 297 

On  the  ground  of  non-compliance  against 
an  entry  made  for  the  minor  heirs  of  a  de- 
ceased soldier  or  seamen,  must  fiiil  if  the 
land  is  cultiTated  and  improved  for  Ave 

years  succeeding  date  of  entry 482,528 

Against  a  final  entry  on  the  ground  that 
the  entryman  is  not  a  citizen  must  fisll,  if  the 
defect  is  cured  prior  to  notice,  and  such 
action  is  not  induced  by  the  initiatitm  of. . .  474 

On  the  ground  of  abandonment  should 
show  that  the  alleged  abandonment  was 

prior  to  final  entry 555 

To  sustain  the  charge  of  abandonment,  it 
must  be  shown  that  such  abandonment  has 
oontinued  for  six  months,  and  the  complaint 

mustso  aUege 105 

A  charge  of  abandonment,  change  of  reoi- 
dence,  and  failure  to  settle,  is  not  an  admis- 
sion that  residenoe  has  been  established, 
and  does  not  estop  the  contestant  from  prov- 
ing failure  to  establish  residence  as  required 

bylaw 348 

Where  abandonment  and  change  of  resi- 
dence are  charged,  and  the  notice  cites  the 
entryman  to  respond  to  the  charge  of  aban- 
donment, the  variance  is  not  such  as  lo  prc^  u- 

dlce  the  rights  of  the  entryman 294 

A  charge  of  abandonment  will  not  He 
against  a  homestead  claimant  prior  to  the 

allowanoe  of  his  application  to  enter 510 

Initiation  of^  prior  to  the  expiration  of  the 
six  months  allowed  for  establishment  of  resi- 
denoe, will  not  prevent  canoellation,  if  the 
proof,  submitted  after  sueh  period,  shows 
permanent  abandonment 211 

Pre-emption. 

Charge  of  abandonment  will  not  lie  on  the 
ground  of  failure  to  establish  and  maintain 
resideujDe  prior  to  the  allowanoe  of  applica- 
tion to  file  ^Mlaratory  statement 615 
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Timber  Culture. 

Affidavit  o^  should  charge  the  continu- 
ance of  the  default  alleged  503 

Affidavit  of^must  show  the  conUnuanoe 
of  the  delSsnlt  alleged ;  but  leave  to  amend 
may  be  given  where  the  complaint  is  defect- 
ive in  ^his  particular  181 

Bight  of  amendment,  on  suggestion  of  the 
entryman's  death,  not  defeated  by  an  inter- 
vening   261 

Death  of  the  entryman,  before  initiation 
of,  being  shown,  the  contestant  should  by 
amendment  and  due  notice  make  the  heirs 
parties,  and  a  continuance  for  such  purpose 

should  be  allowed 261 

Against  the  entry  of  a  deeeased  entryman, 
where  the  decedent  is  made  the  eole  party, 
defendant  is  a  nullity  and  must  be  dis- 
missed    152 

May  be  entertained,  though  the  contesUnt 

files  no  application  to  enter  therewith 396 

May  be  initiated  during  the  period  of  ex- 
tension provided  for  in  section  2  of  the  tim- 
ber-culture apt 862 

Proof  of  salCb  and  removal  ftom  the  land, 
of  a  small  quantity  of  stone,  will  not  warrant 

cancellation 20 

On  the  ground  that  the  land  is  not  "  de- 
void of  timber,"  must  fail,  if  it  appears  that 
the  enlry  was  allowed  in  accordance  with 

the  rulings  then  in  force 190 

Will  not  lie  against  an  entry  not  of  record 
in  the  local  office,  and  under  which  no  right 
was  ever  asserted  where  the  Und  was  subse- 
quently in  good  faith  entered  by  another. . .    50 

Must  fitil,  if  the  entrymsa  prior  to  the  in- 
itiation thereof  commences  in  good  faith  to 

cure  the  default 232 

Must  fail,  where  prior  to  the  initiation 
thereof  the  entryman  has  begun  to  cure  the 
default,  and  made  due  provision  for  subse- 
quent compliance  with  law 373 

Must  fail,  if  the  default  charged  is  cured 

prior  to  the  initiation  of  the  suit 501 

Proof  of  an  offer  io  sell  does  not  in  itself 
justify  a  conclusion  that  the  entry  was  not 

made  in  good  faith 20 

C  barging  failure  to  plant  the  requisite  acre- 
age within  the  statutory  period  roust  fail,  if 
such  default  is  solely  due  to  the  unusual  in- 
clemency of  the  weather 470 

Cancellation  not  insisted  upon  by  the  gov- 
ernment if  the  failure  to  comply  with  the 
law  is  not  in  consequence  of  bad  faith  and 
the  rights  of  third  parties  are  not  in- 
volved    167 

Esilnre  to  break  the  requisite  acreage 
within  the  statutory  period  may  be  excused 
where  it  is  not  the  result  of  negligence,  and 
the  deAbult  is  in  good  faith  cured  as  soon  as 
possible,  though  not  till  after  the  initiation 

of 153 

That  part  of  the  breaking,  through  mis- 
take, is  not  on  the  land  entered,  does  not  call 
for  canoellation • 585 
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Fftlluro  to  Hecuro  a  growth  of  treeii  does 
not  call  for  cancellation,  if  sach  failure  is 
not  due  touegligenco 591 

A  Btranger  to  the  record  can  not  be  heard 
to  allege  that  a  oonteat  ia  premature 108 

A  charge  of  non-compliance  with  law  made 
prior  to  the  expiration  of  the  first  year  after 
entry  is  premature,  and  does  not  authorise 
proceedings  against  the  entry 268 

Charge  of  non-compliance  with  law  maat 
fail  if  it  Is  shown  that  the  alleged  failure 
was  due  to  the  illegal  and  adverse  possession 
of  another 57 

Charging  non-compliance  with  law  most 
fail  if  it  appears  that  the  dofault  is  due  to 
the  wrongful  poesession  of  the  land  by  the 
contestant 318 

The  contestant  can  not  be  heard  to  com- 
plain of  the  entryman's  failure  to  comply 
with  the  law,  if  such  failure  Is  the  result  of 
the  wrongful  act  of  the  contestant 585 

Not  a  good  defense  that  the  default  was 
the  result  of  the  negligence  of  entryman's 
agent 341 

Pleaof  sickness  not  a  good  defense  against 
a  charge  of  non-compliance  with  law,  if  the 
claimant  was  in  default  at  the  time  he  was 
disabled  for  further  compliance 352 

Contestant* 

See  Mineral  Land. 

Preference  right  of,  not  assignable 560 

Preference  right  may  be  waived,  and  after 
such  waiver  the  laud  is  subject  to  entry  by 
the  first  qiialilied  applicant 560 

Preference  right  not  acquired  through  a 
speculative  contest 230 

If  the  preference  right  of,  is  not  exercised 
the  land  is  subject  to  entry  by  another 297 

Right  of,  not  defeated  by  a  relinquishment, 
filed  pending  contest.... 105,302 

Right  of,  to  proceed  against  an  entry  not 
impaired  by  a  relinquishment  accompanied 
by  an  application  to  enter  filed  after  initia- 
tion of  contest .' 256 

Should  not  be  allowed  to  exercise  prefer- 
ence right  without  due  notice  to  an  inter- 
vening entryman  18,41 

Right  of,  not  defoaiiod  by  an  intervening 
entry  based  upon  a  relinquishment  filed 
pending  contest 398 

On  a  general  order  to  an  Intervening 
entryman  to  show  cause  why  his  entry 
should  not  be  canceled  and  the  preferred 
right  of  the,  allowed,  he  may  set  up  any 
charge  involving  the  invalidity  of  said  right.  250 

Who  fails  to  appeal  from  a  decision  of  the 
local  oflBce  dismissing  his  contest  is  not 
entitled  to  a  preference  right  in  the  event 
the  entry  under  contest  is  canceled  on  the 
evidence  submitted 584 

Of  timber  culture  entry  may  acquire  a 
preference  right  under  the  act  of  May  14, 
1880,  though  no  application  to  enter  is  filed 
with  the  contest 898 


Page. 
If  successful,  is  cntitlod  to  thirty  days 
from  the  receipt  of  notice  of  caaeellaUoa 
within  which  to  exorcise    the  prefwence 
right  of  entry 41 

Continnance* 

See  Fractiee. 

Costs. 

See  Praetiet. 

Cultivation. 

See  Final  iVoo/(snb  tltlea,  Homsatead  and 
Pre-emption). 

Decision. 

See  Judgment^  Be*  Judicata. 

Declaratory  Statenent. 

See  Filing. 

Dedication. 

Of  land  for  municipal  uses  under  statu- 
tory proceedings  divests  the  govcnunent 
of  title 373 

Of  land  may  be  made  by  the  United 
States 375 

By  the  proceedings  under  the  act  of  Sep- 
tember 28, 1850,  title  was  passed  to  the  vil- 
lage of  Sault  StOL  Marie  of  the  l»nd  set  apart 
for  cemetery  purposes,  and  on  the  incorpom- 
tlon  of  the  village  said  title  vested  in  the 
municipal  authorities 375 

Deposition. 

^Ob  Evidence. 

Desert  Land. 

See  Entry,  Final  Prwif. 

Land  that  without  irrigation  will  produce 
grass  in  paying  quantities  is  not  snl^ect  to 
desert  entry W 

That  the  land  was  at  one  time  inelnded 
within  a  bay  reservation  raisea  a  pre- 
sumption against  its  non-desert  character, 
but  such  produmption  is  not  conclusive....  313 

The  non-irrigable  character  of  a  portion 
of  the  land  entered  will  not  defeat  the  right 
to  a  patent  if  the  land  susceptible  of  irriga- 
tion  is  reclaimed  and  the  remainder  is  of  no 
valae  to  the  government 496 

A  tract  bordering  on  a  stream  and  con- 
taining living  springs,  and  that  inclndea 
land  that  produces  a  natn  ral  growth  of  grass 
in  paying  quantities  and  trees  of  native 
growth,  is  not  subject  to  desert  entry 558 

Price  of,  fixed  at  double  minimum  within 
thelimiteof  a  railroad  grant 541 

Entry. 

See  Alienation,  Apptieaticn,  B^Hable  Ad- 
judication, FiwU  Protif,  EetinquiehmenL 
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Gbnbrally. 

Of  pablio  l«nd  cannot  be  made  by  em- 
plo3'6  of  the  Oeneral  Land  Office 97 

Two  for  the  same  tract  nhoald  not  be  al- 
lowed  of  record  at  the  name  time 18,43 

Secured  through  ftaudulent  and  specula* 
tive  contest  is  invalid 402 

Pending  appeal  from  the  rejection  of  a 
railroad  indemnity  selection  excludes  laud 
firom 15 

The  disqualification  to  enter,  provided  In 
section  453;  Berised  Statutes,  extends  to  of- 
ficers, clerks,  and  emp1oy6s  in  any  of  the 
branches  of  the  public  service  under  the 
control  of  ihe  Gomniiaaioner 07 

Made  subject  to  the  preftrrence  rij^ht  of  a 
successful  contestant  should  not  be  can- 
celed without  due  notice  to  the  entryman.  18, 41 

Allowed  while  the  land  is  covered  by  the 
entryof  another  may  be  suspended,  pending 
determination  of  conflict 19 

After  the  expiration  of  the  period  ac- 
corded a  successful  contestant,  an  entry  by 
another  is  prima /<i«i«  valid,  and  should  not 
be  canceled  without  due  notice  to  the  entry* 
man 41 

Canceled  for  bad  faith  will  not  be  re- 
Instated  on  the  application  of  a  transferee 
except  on  a  statement  of  facts  showing  the 
fcood  faith  of  the  entryman 506 

Re-lnstatement  of,  for  the  benefit  of  heirs 
not  defeated  by  the  intervening  entry  of  an- 
other, made  with  full  knowledge  that  the 
heirs  were  in  possession  of,  and^  residing 
upon,  the  land 670 

Under  the  graduation  act.  erroneously 
canceled,  may  be  re-instated  for  the  benefit 
of  the  heirs,  though  the  entryman,  in  igno- 
rance of  his  rights,  made  a  homestead  entry 
of  the  land  which  was  afterwards  canceled 
for  failure  to  submit  final  proof 509 

Canceled  by  mistake,  and  without  notice 
to  the  entryman  of  his  right  of  appeal,  and 
-without  his  knowledge  that  such  action  was 
erroneous,  may  be  re-instated  on  the  appli- 
cation of  the  entryman's  heirs,  made  within 
a  reasonable  time  after  learning  the  facts  . .  569 

Re-instatement  of,  for  the  benefit  of  heirs 
not  barred  by  the  unsucoesvful  contest  of 
one  of  the  heirs  against  an  intervtming  en- 
try alleging  priority  of  settlement 570 

Dksert  Land. 

Bight  of  married  woman  to  make,  recog- 
nized     48 

May  be  equitably  conArmed  when  the  fail- 
ure to  effect  reclamation  within  the  statu- 
tory period  is  due  to  obstacles  that  could  not 
beoveroome 506 

Made  in  good  faith,  in  ignorance  of  th^ 
fact  that  the  land  was  included  within  a  bay 
reservation,  may  stand,  where  such  reserva- 
tion Ls  subsequently  abandoned  and  the  land 
restored  to  the  public  domain 313  | 
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Homestead. 

Failure  of  the  entryman  to  establish  the 
pre-requisite  residence,  where  the  prelimi- 
nary affidavit  is  executed  before  a  clerk  of 
court,  may  be  cured  by  theeetablishment  of 
residence  prior  to  che  intervention  of  an  ad- 
verse right,  and  a  subsequent  contest  does 
not  cut  off  the  right  of  amendment 01 

Mai  ried  woman,  the  head  of  a  famUy,  qual- 
ified to  make 527 

Xotallowetl  forswampland — « 39 

For  lands  not  in  a  technical  quarter  sec- 
lion  must  approximate  100  acres,  in  cases  of 
excess 524,687 

Exceptions  to  the  rule  requiring  approxi* 
mation  recognixed  where  valuable  improve- 
ments would  be  disturbed,  or  other  like 
injury  follow  the  relinqut^hment  of  a  sub- 
division  587 

Second,  may  be  allowed  where  the  first, 
through  mistake,  was  for  untillable  land  ..  667 

The  right  to  make  second,  accorded  when 
the  first,  through  no  fault  of  the  entryman, 
was  made  for  laitd  covered  by  a  prior  luma 
>Sda  pre-emption  claim 9 

Application  to  make  second,  pending  on 
motion  for  review,  at  the  passage  of  the  act 
of  March  2, 1889,  secures  to  the  applicant 
the  benefit  of  said  act  to  the  exclusl  on  of 
intervening  adverse  claims 192 

Right  to  make  additional,  under  the  aot  of 
March  2, 1889,  accorded  upon  a  pending  ap- 
plication may  be  treated  as  a  preferred  right    78 

Second,  under  act  of  March  2, 1889,  not  al- 
lowed for  a  quantity  that,  added  to  the  first, 
will  exceed  160  acres 061 

Joinf,  may  be  a]lowe<l,  in  case  of  conflict- 
ing settlements  prior  to  survey 234 

Conflicting  rights,  acquired  through  set- 
tlement prior  to  survey,  acUusted  by  oitbor 
party  making  entry,  on  condition  that  ho 
tenders  to  the  other  an  agreement  to  convey 
to  him  that  portion  of  the  land  covered  by 
his  occupancy 234 

May  be  equitably  confirmed  where  through 
ignorance  the  entryman  submits  final  proof 
prior  to  becoming  a  citizen 475 

Of  land  not  subject  thereto,  not  legalized 
by  subsequent  residence,  cultivation ,  and 
improvements 649 

Made  on  land  covered  by  the  prior  timber- 
culture  entry  of  another,  not  of  record  and 
under  which  no  rights  were  asserted,  is  good 
as  against  every  one  except  the  timber- 
culture  entryman *    60 

Commuted,  may  be  referred  to  the  board 
of  equitable  acUmlication,  in  the  absence  of 
protest,  where  residence  is  not  commenced 
within  sixmonths 88 

Pre-emption. 

When  allowed  relates  back  to  final  proof 
to  the  exclusion  of  tutervening  adverse 
clainis,...  , *.,. 353 
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A  pi«>«mptor  U  entitled  to  enteraqaerier 
■eetloii,  putted  es  mioh,  refpodleie  of  the 
•otaal  ereetheieof 116 

Embraoinff  lende  in  different  eeetloiie  mnst 
npprozimete  160 aeree in  oeaeeof  ezoeea....    62 

Can  not  be  amended  to  Inolade  a  tract  that 
waa  not  embraoed  in  the  original  olaim  for 
the  Teaaon  that  the  land  waa  then  rapiNMed 
to  be  excluded  f^om  aaoh  appropriation  —  419 

Hade  in  good  faith  by  a  married  woman 
irbo,  prior  to  marriage,  had  fiiilly  complied 
with  the  law  as  to  settlement,  residence,  and 
improvement,  may  be  equitably  oonflrmed.  629 

May  be  oonflrmed  by  equitable  action,  in 
the  absoDce  <^  an  adTeroe  claim,  where  a 
aingle  woman  after  settlement,  filing,  due 
inhabitancy  and  improToment,  marries  prior 
to  final  proof,  but  after  pabliahed  notice  of 
intenUon  to  submit  the  aame 166 

TlMBBR  CULTUBX. 

Noi  more  than  one^luarter  of  a  ftao- 
tional-sectloncan  be  taken  under  the  timber 
ooltare  law 681 

▲  natural  growth  of  timber  exdndes  land 
from,  thoogh  such  growth  may  require  pro* 
tection  finom  fire  to  render  it  ralnable 13 

Hade  in  good  faith  for  land  tfUl^ect  to  such 
appropriation  under  the  rulings  then  in  force 
should  be  protected 196 

The  present  construction  of  the  act  as  to 
lands  sul^eot  to  entty  thereunder  should 
not  be  enlarged  to  protect  entrieenot  allowed 
under  the  fonner  oonatmotkm 190 

Equitable  Adjadication. 

See  Bntiy,  Final  Proof, 

Entries  submitted  for,  should  be  placed 
under  the  rule  appropriate  thereto,  or  sub- 
mitted as  "special** 299 

In  submitting  an  entry  for,  under  author- 
ity  of  a  departmental  decision,  the  authority 
msy  be  noted,  but  the  appropriate  rule 
should  be  stated,  or  the  entry  placed  under 
the  special  proTiBion 299 

AdditioniJ  rules  of,  81, 82;  and  33 568 

Estoppel. 

See  RdinqwUhvMnL 

Evidence. 

See  Potent 

Irregularity  in  the  submission  of,  can  not 
be  urged  on  appeal  by  one  who,  after  such 
objection  proceeds  with  the  trial  and  sub- 
mits testimony  on  his  own  behalf 169 

Exparte  not  accepted  to  defeat  the  recoids 
of  the  local  office 256 

An  objection  to  the  manner  in  which  dep- 
ositions are  transmitted  comes  too  late 
where  raised  for  the  first  time  on  appeal  to 
the  Department 889 

May  be  secured  through  depositions  taken 
on  oommiAsion  Issued  after  hearing  under 
rule  85  of  practice , 480 


Fees. 

In  proceedings  by  the  goreramentagsinst 
an  entry  a  witness  who  is  sammoned  by  the 
claimant  and  testifies  in  his  behalf  is  not 
entitled  to  any  fees  from  the  United  Stakes. 

On  allowance  of  seoond  homectead  ^tcy 
the  daimaot  is  not  entitled  to  ciedit  for  fee 
and  commissions  paid  on  first,  but  ahould 
apply  for  the  repayment  thereof 

FiiiniT* 

See  Appiiealion. 

Can  not  be  made  until  the  land  has  been 
surveyed,  and  the  plat  filed  in  the  loesl  of- 
fice   195 

Prima  fade  valid  raiaes  a  preaomptlon  as 
to  the  fact  of  the  olaim  and  its  validity ....  645 

That  has  expired  without  proof  and  pay- 
ment gives  rise  to  the  presumption  that  the 
claim  has  been  abandoned 645 

Second,  not  pennisalble,  thoagii  the  first 
was  for  unolTered  land,  and  made  prior  to 
the  adoption  of,  the  Bevised  Statutes Itt 

Second,  not  permissible  though  the  first 
may  have  been  allowed  prior  to  the  adop- 
tion of  the  Bevised  Statutes 886 

Bight  to  make  seoond,  reoogniaed,  if 
through  no  fault  of  the  pre^mptor  eonsum- 
mation  of  title  was  not  praotieable  under  the 
first 838 

The  right  to  make  second,  may  be  ac- 
corded where  fUlnre  to  perfect  title  under 
the  first  was  due  to  the  111  health  of  the  pre- 
emptor 17 

Second,  may  stand  when  made  in  good 
faith,  and  allowed  in  acoordanoe  wiih  exist- 
ing mlinga,  where  the  first  was  made 
through  mistake  and  subsequently  relin- 
quished  239 

Default  in,  for  offered  land,  does  not  da* 
feat  the  right  of  purohaae,  if  cured  prior  to 
the'interventlon  of  an  adverse  right 367 

fUlnre  to  make,  within  statutory  period 
defeats  the  right  of  purchase  in  the  pres- 
ence of  an  intervening  adTorse  claim 485 

For  land  included  within  a  fonner  indesi- 
nity  withdrawal,  and  covered  by  a  pending 
selection,  should  not  bo  allowed  without  doe 
notice  to  the  railroad  company #>4 

Time  under  amended  Osage,  bogina  to 
run  fh>m  the  date  when  the  amendment  is 
allowed 654 

Seoond  Osage,  permissible  where  ihe  first 
is  in  good  fkith  abandoned  on  account  of 
the  intervening  adverse  claim  of  another  ..  180 

Final  Proof. 

See  iittMialioii 
Gensraixy. 

Under  section  8294,  B.  S.,  as  amended, 
circular  of  June  25,  1890 687 

Misdescription  of  land  in  the  pnbllahed 
notice,  calls  for  republication ,..  4fli 
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Sabmittad  on  indefinite  notioe,  may  be 
accepted  after  repablication,  in  the  absence 
of  proteat 872,687 

Bepnblication  required,  where  not  snb- 
mitted  at  the  time  fixed  aod  the  proceed- 
ings are  oontinaed  bat  not  to  a  day  certain  .  418 

When  taken  before  an  officer  not  anthor* 
ized  to  act  in  sach  proceedings  the  entry 
may  be  eqnltably  confirmed,  if  otherwise 

regnlaK ^® 

Defect  in.  cansed  by  failure  to  submit  on 
the  day  advertised,  must  be  cured  by  equit- 
able action,  in  the  absence  of  evidence  show- 
ing that  the  case  is  within  the  confirmatory 

proTislonsoftheaotofMaioh2,1880 5M 

Section  7,  act  of  March  2, 1889,  is  retroaol- 
ive,  and  legalises  proof  taken  within  ten 
days  following  the  date  advertised,  in  pend- 
ing cases,  wbere  unaToidable  delay  pre- 

Tents  compliance  with  the  notioe 801, 607 

Where  the  testimony  of  the  witnesses 
was  taken  on  a  day,  and  before  an  officer 
not  named  in  the  notice,  but  was  submitted, 
with  *l)0  testimony  of  the  claimant,  at  the 
proper  time  and  before  the  officer  designa- 
ted, the  entry  may  be  equltobly  confirmed.  290 

Preparation  of  part  of  the  testimony,  on 
the  day  before  that  fixed  for  teking,  does 
not  affect  regularity  of;  where  it  is  com- 
pleted at  the  time  and  place,  and  before  the 

officer  designated 110 

On  offer  of,  an  adverse  claimant  can  not 
set  up  a  claim  that  haobeen  hehl  invalid  in 
a  decision,  final  as  between  the  parties  —  451 

Supplemental,  should  be  required  where 
the  testimony  is  evasive  and  incomplete. . .      1 

On  submission  of  supplemental  proof  a 
special  agent  may  be  present  and  cross-ex- 
amine the  witnesses 80 

If  found  insufficient,  and  bad  faith  is  not 
apparent,  supplemental  eviileuce  may  bo 
submitted,  in  the  absence  of  protest  or  ad- 

Tcrse  claim 1*3 

Supplemental,  showing  due  oompliance 
with  law  prior  to  the  submission  of  the  orig- 
inal, may  be  submitted  in  lieu  of  new  proof, 
where  the  entry  was  allowed,  payment 
made,  and  the  new  proof  not  called  for  until 
four  years  thereafter 218 

Drsert  Land. 

The  claimant's  affidavit  and  the  testi- 
mony of  the  witnesses  must  be  taken  at  the 
same  time  and  place 5* 

The  testimony  should  show  that  the  wit^ 
nesses  have  personal  knowledge  that  each 
subdivision  of  the  land  is  irrigated 608 

If  not  made  within  the  statutory  period 
the  entry  may  be  equitably  confirmed,  where 
the  failure  is  due  to  obstacles  that  could  not 
beoveroome W8 

Homestead. 

Should  be  explicit  in  all  details  necessary 
to  establish  the  fact  of  residence  in  good 
ftUth 80 
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The  Department  has  no  anthority 'to  ex- 
tend the  statutory  period  wifhin  which  to 

submit *^ 

Where  notioe  of  a  decision  holding  sa  en- 
try for  cancellation  for  failure  to  submit 
within  the  statutory  period  is  not  given,  an 
opportunity  for  the  submission  of  such  proof 
may  be  allowed,  and  the  entry  equltobly 

confirmed  if  within  the  rule 648 

If  made  on  original  entry,  no  farther 
proof  is  required  by  theactof  Maroh2. 1880, 
under  an  additional  entry  of  contiguous 

land Ml 

New,  may  be  made,  where  that  submitted 
is  found  insuffloient,  but  good  faith  Is  appar- 
ent  *«> 

In  the  absence  of  fraud  or  concealment, 
supplemental  may  be  submitted  in  case  of  a 
commuted  entry  allowed  on   insufficient 

proof. <" 

Breaking  may  be  accepted  as  proof  of  cul- 
tivation under  a  commuted  entry  where 
settlement  is  made  too  late  in  the  season  for 

..  620 
a  crop *^' 

PRE-EMPnON. 

failure  to  submit,  and  make  payment 
within  thirty  months  after  the  expiration  of 
the  period  fixed  for  filing  declaratory  state- 
ment,  sul^ects  the  claim  to  the  intervening 

rightof  another 210 

Submission  of,  within  the  shortest  period 
possible,  not  in  itself  sufficient  to  impeach 

the  good  faith  of  the  pre-emptor HO 

Submission  of,  a  few  days  prior  to  the  ex- 
piration  of  the  six  months  requisite  resi- 
dence does  not  in  itself  call  for  cancellation, 

if  good  faith  is  otherwise  apparent 200 

For  lands  within  former  indemnity  with- 
drawal may  be  accepted,  though  offered 
within  less  than  six  months  after  revoca- 
tion of  the  withdrawal,  where  the  claimant 
has  ImproTcd  and  resided  upon  the  land 

prior  to  such  revocation 454 

That  the  improvements  are  inconsidera- 
ble in  value  does  no*  warrant  rnjoction  of,  if 

otherwise  satisfactory 840,408 

Should  not  be  r^ected  for  failure  to  show 
cultivation  if  the  inhabitoncy  and  improve- 
ments are  sufficient 837 

Delay  in  the  execution  of  the  final  affida- 
vit and  making  payment  excused,  where 

cansed  by  the  advice  of  the  local  office 421 

On  behalf  of  minors,  sole  heire  of  a  de- 
ceased  pre-emptor,  may  bo  submitte<l  by 
the  guaxdian,  if  by  the  laws  of  the  Stote  he 
is  charged  with  the  care  of  the  minor's  es- 
tate  ^^ 

Heire  may  submit  though  the  pre-emptor 
died  without  executing  the  affidavit  required 

insecUon2202,R.S Ml 

Must  be  submitted  under  amended  Osage 
filing  within  six  months  from  the  aUowaoce 
of  the  amendment •'i 
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Departmental  iDatmctlooB  of  July  10,1889, 
with  respect  to  the  mle  to  be  obeerved  in 
compntinf;  the  period  of  cnltiTation  did  not 
affect  caaes  already  a^jadioated 93 

Under  entriee  made  prior  to  the  regola- 
tiona  of  Jane  27, 1887,  the  time  occupied  in 
preparing  the  gronnd  and  planting  the  trees 
may  be  computed  as  part  of  the  statutory 
period  of  cultivation 409,601 

Publication  of  notice  of  Intention  to  sub* 
m  it  not  required  if  the  entry  was  made  prior 
to  September  15, 1887 601 

OradoaUon. 

SeeJSfKry. 

HearioiT. 

SeeProetiee. 

Homestead. 

See  Bntry,  Final  Proqf,  Betidence, 

Generally. 

Bight  to  make  entry  does  not  extend  to 
lands  reserved  by  competent  authority 513 

If  at  the  date  of  theoriginal  entry  the  land 
is  not  occupied  for  purposes  of  "  trade  and 
business,"  the  subsequent  use  of  the  land 
by  others  for  such  purposes  will  not  defeat 
the  right  of  the  claimant 205 

Sntry  of  land  occupied  by  the  entryman,  at 
time  of  entry,  for  purposes  of  "trade  and 
business"  Is  illegal,  and  the  illegality  ex- 
tends not  only  to  the  land  covered  by  the 
buildings  and  improvements  but  to  the 
entire  entry.    (See  Soldien' AddUumal.) . . .  040 

Bight  is  defeated  by  the  sale,  prior  to  final 
proof,  of  an  undivided  half  interest  of  the 
land  entered,  and  such  defect  can  not  be 
cured  by  a  reconveyance  in  the  presence  of 
a  contest  charging  said  illegality 274 

On  the  death  of  an  entryman  leaving  adult 
and  minor  heirs,  the  title  inures  to  the 
minors,  to  the  exclusion  of  the  adult  heirs.  513 

If  the  entryman  dies  before  final  proof, 
and  his  widow  also  dies,  not  having  made 
proof,  the  right  vests  in  the  heir  or  devisee 
of  the  entryman,  and  not  in  the  heir  or 
devisee  of  the  widow 240 

The  phrase  *  *  had  the  benefit  of  such  law, " 
as  used  in  the  act  of  If  arch  2,  1889,  soction 
2,  construed 636 

Bight  is  restaricted  to  the  exclusive  use 
and  benefit  of  the  entryman.  and  on  ciuioel* 
lation  of  an  entry  for  non-compliance  with 
law,  he  can  not  re-enter  the  same  tract 
under  the  act  of  March  2,  1889,  for  the  ben- 
efit of  a  transferee  70 

Act  of  Junk  15,  1880. 

Bight  of  purchase  suspended  by  a  con- 
test   111,410,678 
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That  the  purchase  was  made  during  tlie 
pendtmcy  of  a  contest,  is  an  ofesjeetioa  that 
can  only  be  raised  on  behalf  of  the  contest- 
ant  302 

The  rale  in  Fraisev.  Hobaon  applicable 
to  all  umuVindicated  cases 678 

A  purchase  allowed  by  final  decision  prior 
to  the  ruling  in  Freise  v.  Hobaon  is  not 
affected  thereby,  nor  can  tiie  validity  of 
such  purchase  be  questioned  collaterally 
by  anotiier  applicant  for  the  land IS 

A  cash  entry  made  subject  to  the  right  of 
a  successful  contestant,  who  makes  pre- 
emption entry,  may  be  suspended,  or  rdln- 
quished  with  the  right  to  apply  for  repaj- 
meut 410 

A  contract  of  sale  made  before  pareliaM 
under  the  act,  will  not  defeat  a  subaeqnent 
purchase  thereunder 892 

An  entry  under  said  act  is  not  invalid 
though  the  entryman  may  have  eontraeted 
to  sell  the  land  before  making  the  entry 129 

Bight  of  purchase  not  defeated  by  the 
prior  execution  of  a  power  of  attorney, 
authorising  a  sale  of  the  land 392 

An  intervening  pre-emption  claim  bars 
the  right  of  purchase 410 

Belinquishment  of  the  entry  defaats  the 
right  of  the  entry  to  purchase 568 

Additional. 

Under  the  act  of  1889,  patent  may  issue 
on,  without  farther  proof  where  final  proof 
has  been  made  under  the  original  entry. ...  681 

Of  oontiguoas  land,  under  section  5^  act 
of  March  2, 1880,  may  bo  baaed  npon  a  home- 
stead entry,  made  in  conformity  with  legal 
requirements 78 

Entry  of  contiguous  land  may  be  made 
under  section  6,  act  of  March  2, 1889,  by  one 
who  prior  to  said  act  had  entered  less  than 
160  acres  and  continnes  to  own  and  occupy 
the  land  so  entered 681 

Adjoining  Fabm. 

Entry  Is  a  settlement  claim,  that  will  de- 
feat the  right  of  a  pre-emptor  who  has  failed 
to  file  within  the  statutory  period 485 

Bight  of,  under  section  2289  B.  S.,  requires 
residence  on  the  original  farm 879 

Besidence  on  the  original  farm  prior  to 
entry  can  not  be  computed  as  forming  part 
of  the  requisite  statutory  period 488 

Under  section  2288,  B.S.,  may  be  based 
upon  the  equitable  ownership  of  an  a4jacent 
tract,  acd  residence  upon  sAid  tract  for  the 
period  of  five  years  after  sach  entry  war- 
rants the  submission  of  final  proof 1 00 

Validity  of,  not  affected  by  the  entry- 
man's  acquiring  title  toother  a«Uaoentlanda 
prior  to  final  proof lOO 
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Commuted. 

After  the  snbmission  of  aatisfaotory  proof 
and  tender  of  payment,  the  entry  man  is  under 
DO  obligation  to  remain  on  the  land  or  show 
fnrtbor  compliance  with  law 555 

A  widow  by  commuting  hex  deceased  hus- 
band's entry  secures  the  eqaitablo  title  to 
the  land 209 

Soldiers. 

The  right  of  the  cntryman  dates  from  fil- 
ing declaratory  statement 622 

A  declaratory  statement,  filed  by  one  who 
is  residing  upon  and  claiming  another  tract 
under  the  pre-emption  law.  which  be  after- 
wards secnrea  under  said  law,,  docs  not  re- 
serve the  land  covered  thereby,  as  against 
an  intefi'ening  right  during  the  subsequent 
period  of  residence  on  the  pre-emption 
claim 642 

Under  entry  made  for  minor  orphan  child 
residence  is  not  required 528 

Hade  for  minor  heirs  requires  cultivation 
and  improvemeht  of  the  land 482 

Soldiers'  Additional. 

Exercise  in  person  of  the  additional  right 
precludes  further  action  on  a  pending  appli- 
cation for  the  certification  of  such  right —  354 

The  circular  of  February  13. 1883,  does  not 
anthorisse  the  certification  of  thu  additional 
right  for  the  benefit  of  an  assignee 354 

Right  is  not  assignable,  but  personal,  and 
can  be  only  exercised  by  the  soldier,  or  in 
case  of  his  death,  by  his  widow  if  unmar- 
ried, or  if  she  be  dead  or  married,  by  the 
guardian  of  his  minor  children 354 

A  certificate  of  right  will  not  be  issued 
for  the  benefit  of  one  claiming  under  an  as- 
signment of  the  soldier's  interest 354 

The  right  accorded  to  tbe  minor  child  of 
the  soldier  must  be  exercised  during  his  mi- 
nority  424 

If  the  heir  of  a  deceased  aoldior  attain 
his  majority  prior  to  tho  completion  of  his 
entry  he  must  thereafter  act  in  person,  or 
through  a  dul}' authorized  agent,  in  all  mat- 
ters pertaining  to  said  entry 424 

Entry  of  land  occupied  for  pnr|)oses  of 
trade  and  business  is  illegal,  and  tho  subse- 
quent withdrawal  of  the  protest,  filed  on 
behalf  of  such  occupancy,  will  not  legalize 
said  entry 691 

Illinois* 

See  Swamp  Land. 

Improvements. 

See  Final  Proof. 

Indemnity. 

See  Sailroad  Grant,  School  Land,  Swamp 
Land. 

14639— VOL.  10 45 
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Indian  Lands. 

See  FiUng,  Final  Proof  (sub-title  lY«-emp- 
tion),  BetervaUon. 

Peed  for,  will  not  be  approved  after  the 
death  of  the  grantor,  in  case  the  decedent 
leaves  heirs 606 

Deed  for,  executed  by  Shawnee,  does  not 
convey  title  if  not  approved  by  the  Secre- 
tary  C06 

Withdrawal  of  land  for  the  benefit  of  In- 
dian claimants  under  the  homestead  law.. .  144 

Circular  of  March  25, 1890,  under  the  act 
of  March  2, 1889,  providing  for  the  disposi- 
tion of  Sioux  lands 562 

Under  section  21,  act  of  March  2, 1889,  set- 
tlers on  Sioux  lands  are  required  to  pay  for 
the  land  when  final  proof  is  made 31*8 

The  price  of  Sioux  lands  is  fixed  by  the 
date  of  the  first  entry,  and  settlers  on  lands 
once  entered  and  then  abandoned  are  re- 
quired to  pay  the  same  amount  per  acre  as 
the  first  entryman -.  328 

The  approved  cession  by  the  Chippewa 
band  of  the  Mille  Lac  Indians  of  their  right 
of  occupancy  is  a  condition-precedent  to  the 
right  of  proceeding,  under  section  6,  act  of 
January  14, 1880,  with  entries  made  on  lands 
covered  by  said  right 3 

The  Department  may  withhold  from 
Osage  filing  lands  within  an  abandoned  mil- 
itary reservation,  on  which  are  situated 
government  buildings,  pending  the  sale  of 
said  buildings 603 

That  the  claimant  of  Osage  land  is  in  fact 
an  *'  actual  settler  "  must  be  shown  by  resi- 
dence following  the  alleged  act  of  settlement 
and  preceding  entry 23 

The  only  conditions  prerequisite  to  an 
entry  of  Osage  land  under  section  2,  act  of 
May  28, 1880,  are  that  the  claimant  should  be 
an  actual  settler  and  have  the  qualifica- 
tions of  a  pre-emptor 23,36 

The  proof  required  to  establish  the  fact  of 
an  actual  settlement  under  the  act  of  May 
28, 1880,  is  no  less  in  degree  than  the  proof 
required  under  the  pre-emption  law 36 

One  who  settles  in  collusion  with  and  for 
the  benefit  of  another  is  not  an  "actual  set- 
tler "  under  the  act  of  May  28, 1880 30 

Instructions  and  Circulars. 

■  See  Tables  of,  and   CirciilarK,  Cited    and 
Construed,  pages  x^^Il  and  xix, 

Iowa. 

See  Swamp  Land. 

Isolated  Tract. 

See  PubHc  Sale. 

Judgement. 

See  Res  Judicata. 

Of  the  Department  deprives  the  General 
Land  Office  of  further  jurisdiction  except  in 
the  matter  of  enforcing  the  decision 230 
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Jurisdiction. 

See  PracHee  (sab-tiUe  NctUe). 

Ijand  Department* 

The  dlsqaftUflcation  to  enter  public  laada 
oontalned  in  section  452,R.S.,  extends  to 
offloera,  clerks,  and  employes  in  any  branch 
of  the  public  aerrlce,  nnder  the  control  of 
the  Commissioner  of  the  General  Land 
oiBce  W" 

Reoistbb  and  Reobiver. 

Instmetions  to,  of  Jaaoary  6, 1880  (Jaly 
18, 1885),  In  the  matter  of  official  corroepond- 
ence 2 

SURySYOR-GKNERAL. 

Employ^  in  the  office  of  the  sorreyor^ 
generml  not  allowed  to  enter  lands V! 

military  Beservation. 

See  JSMMTotion. 

jllineral  Land. 

The  right  ot  a  sacc^ssfol  contestant  can- 
not be  exerclsod  upon  lands  reported  Tain* 
able  for  coal  prior  to  the  act  of  March  3, 
1883,  and  not  thereafter  offered  at  pabUo 
sale,  but  his  application  may  be  saspended 
pending  sach  offering,  and  considered  as  of 
the  date  presented,  if  the  land  is  not  sold. . .  140 

The  harden  of  proof  is  upon  an  agricnlt- 
nral  claimant  for  land  returned  as,  to  show 
the  fkct  of  its  non-mineral  character,  bat  ho 
is  not  required  to  proye  affirmatively  its  ag- 
ricnltaral  character 311 

In  case  of  contest^  where  the  land  la  re- 
tomed  as,  the  harden  is  not  shifted  to  the 
mineral  claimant  by  the  non- mineral  afflda- 
Tit  and  publication  of  notice  by  the  agri- 
coltnral  claimant 311 

The  character  of  land  as  a  present  fiict  is 
the  question  for  determinati(m  on  issue 
Joined  between  a  mining  and  agricnltnral 
claimant 536 

mining  Claim. 

The  right  to  purchase  mineral  land  is  re- 
stricted to  citizens  of  the  United  States,  or 
those  who  h*Te  dedared  their  intention  to 
become  such 641 

Cannot  be  entered  by  a  citisen  of  the 
United  States,  acting  as  a  trustee,  for  the 
benefit  of  an  alien  corporation 641 

Proof  of  citizenship  is  required  from  the 
beneficiaries  where  the  applicant  for  entry 
is  a  trustee 641 

A  notice  of  application  that  does  not  con- 
nect the  claim  with  the  public  snrveys  is 
insufficient ;  and  the  defect  cannot  be  cured 
by  equitable  action  in  the  presence  of  ad* 
verse  claimants  who  have  not  had  legal 
notice  196 


In  the  aanpqr  of^  a  conneoting  line  run  to 
a  seotioin  oonei'  on  a  township  line  is  soffi- 
clent,  though  such  township  may  not  be 
subdivided 381 

Amended  surrey  may  be  allowed,  where, 
through  error  of  the  surveyor,  the  connect- 
ing line  is  incorrectly  located,  but  the  dalm 
ia  sufficiently  Identified  by  the  description 
given  and  good  liiith  is  apparent.  After  such 
amendment  the  entry  may  be  equitably  con- 
firmed  173 

The  register  may  exendaehia  official  Judg- 
ment in  the  selection  of  a  newspaper  near- 
est to  the  claim  for  the  publication  of  an 
application 656 

The  surveyor-general's  certificate  should 
show  what  expenditure  ia  exdaaively  cred- 
ited to  the  claim  for  which  patent  is  asked, 
where  expenditures  are  made  for  the  benefit 
of  several  claims 196 

Patent  will  not  lasue  on  an  application 
that  expresaly  excludes  therefrom  the  land 
on  which  are  aitaated  the  discovery  shaft 
and  improvemMita,  and  where  the  proof 
ikils  to  show  the  discovery  of  mineral  on  the 
elaimed  ground,  or  the  requtaite  expendf- 
ture  for  the  benefit  thereof 63 

To  exclude  a  lode  or  vein  from  a  placer 
claim  it  must  appear  that  a  valaabledepoeit 
exists,  in  vein  or  lode  formation,  and  was  ao 
known  to  exist  prior  to,  or  at  the  date  of,  the 
placer  application 156 

Lode  within  a  placer  claim  limited  in 
width  only  when  patent  is  asked  for  such 
lode,  and  the  claimant  has  no  application 
therefor,  perfected  by  another,  prior  to  the 
date  of  the  placer  application —  200 

If  the  record  shows  a  lode  dalm  within 
a  placer,  not  owned  by  the  placer  applicant, 
said  lode  in  its  fall  extent  should  be  ex- 
cluded from  the  plaoer  patent : . . . .  200 

An  ontstanding  plaoer  patent  isaued  on  a 
record  that  shows  the  absence  of  a  known 
lode  within  the  plaoer  daim,  is  a  bar  to  any 
subsequent  application  for  a  lode  claim 
within  said  placer 20& 

The  validity  of  a  placer  patent,  and  its  ex- 
tent^as  in  conflict  with  an  alleged  known 
lode,  are  questions  for  Jodidal  determlna* 
tiou 260 

A  mill  dte  cannot  be  included  within  an 
application  for  a  lode,  unless  such  site  is 
used  for  mining  or  milling  porpoaea  in  oon- 
neotion  with  said  lode 196 

A  qualified  corporation  may  obtain  titie 
toamillsite ItM 

The  date  of  location  by  an  adverse  claim- 
ant, and  the  competency  of  a  corporation 
under  State  laws  to  make  such  location,  are 
properly  matters  for  Judicial  determination.  IM 

A  hearing  may  be  ordered  to  determine 
whether  there  has  been  due  compliance  with 
law,  thoagh  the  charge  is  not  made  until 
after  entry 157 
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The  validity  of  »  re-looation  cannot  be 
qneationed  by  the  original  locator  in  a  pro- 
oeeding  institnted  to  determine  whether 
said  locator  has  complied  with  the  law  in 
the  matter  of  the  statutory  annual  expendi- 


ture. 
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A  Jodgment  favorable  to  the  applicant,  in 
Judicial  proceedings  institnted  by  an  adverse 
claimant,  is  no  bar  to  a  subsequent  inveBti* 
gation  on  behalf  of  the  government  to  de- 
termine whether  said  applicant  has  ilTfaot 

complied  with  the  law 

An  agricultural  claimant  who  asserts  no 
claim  in  himself  during  the  period  of  publi- 
cation is  not  thereafter  entitled  to  an  order 

for  ahearing ^'^ 

A  hearing  may  be  ordered  on  a  protest, 
filed  by  a  prior  applicant,  against  an  entry 
t>ased  upon  a  relocation,  alleging  that  the 
claim  was  not  subject  to  relocation,  and  the 
counter-charge  that  the  right  of  the  protest- 
ant  had  been  Anally  excluded  by  adverse 

proceedings  prior  to  said  relocation 634 

A  discrepancy  between  the  adverse  claim 
as  filed  in  the  local  offtce,  and  that  upon 
which  suit  is  instituted,  will  not  warrant 
the  Land  Department  in  the  resumption  of 
proceedings  during  the  pendency  of  the  suit 

in  court -■■"  *^ 

Motion  to  dismiss  an  application  will  not 
be  entertained  during  the  pendency  of  ad- 
verse proceedings 270 

Defect  In,  caused  by  non-compliance  with 
local  regulations,  cured  by  the  formal  an- 
nulment of  said  i-egulations  prior  to  the 
allowance  of  the  entry 173 

Naturalization. 

Of  the  father,  inures  to  the  benefit  of  the 
minor,  under  section  2172  Bevised  Statutes.  445 

Belates  back,  in  the  absence  of  an  adverse 
claim,  to  the  date  of  settlement 475 

Certification  of,  should  be  received  only 
when  made  under  the  hand  and  seal  of  the 
clerk  of  the  court  in  which  the  record  ap- 
pears, unless  such  record  is  lost  or  de- 
stroyed, when,  upon  proof  of  that  fact,  sec- 
ondary evidence  may  be  received 025 

Notice. 
Offering. 

SeePtMicBdU. 

Whether  the  lands  have  been  included 
within,  shonldappear  of  record  in  every  case 
transmitted  to  the  Department  on  appeal..  684 

OHicer. 

Bights  not  defeated  by  negligence  of . . . .  210, 

416,421,673 

OlLlahoma. 

Town  sites  In,  circular  of  May  24, 1800  ...  604 
Town  sites  in,  circular  of  June  18, 1800  ...  666 


Osai^e  Land. 

See  FiKng,  Final  Proof  <Bab-title   Prt- 
emption),  Indian  Land*. 

Patent. 

See  Mining  Claim. 

Issuance  of,  terminates  the  jurisdlotiOD  of 
the  Department  over  the  land  covered 
thereby ••* 

Issuance  ot,  duly  signed,  sealed,  counter- 
signed, and  recorded  deprives  the  Depart- 
ment of  further  jurisdiction  over  the  land  or 
the  title  thereto 3tt 

Issuance  of,  deprives  the  Dei»artment  of 
jurisdiction  over  the  land  included  therein, 
even  though  such  patent  by  its  terms 
amounts  only  to  a  quitclaim  deed 156 

Date  of,  must  be  taken  as  the  date  of  the 
record,  and  i>arol  testimony  to  contradict 
such  record  is  not  admissible 343 

On  a  reconveyance  by  the  State  of  lands 
erroneously  certified  thereto,  new  title  may 
be  made  under  the  proper  law 166 

Suit  to  vacate,  on  the  ground  that  it  was 
procured  through  fraud,  will  not  be  advised 
where  the  evidence  is  not  convincing,  and 
the  land  is  in  the  hands  of  a  purchaser  with- 
out notice **• 

Suit  to  vacate,  issued  to  the  Central  Pa- 
ciflc  advised,  where  the  land  was  covered 
by  pre-emption  claim  at  date  of  withdrawal 
on  general  route,  and  definite  location 466 

Practice. 

See  OonUtt,  Evidence^  Judgment,  Meg  Jth 
dicata. 


Generally. 

Proceedings  on  the  report  of  a  special 
agent 386 

A  decision  that  amounts  to  the  determi- 
nation of  a  substantial  right  is  not  inter- 
locutory   Ill 

After  decision  in  h  case  the  local  officers 
are  without  jurisdiction  to  enter  an  order  of 
dismissal  on  their  own  motion 678 

The  local  office,  in  the  exercise  of  a  sound 
discretion  may  dismiss  a  contest  for  want  of 
diligence  in  prosecution,  but  the  reftisal  to 
make  such  order,  on  the  motion  of  a  stranger 
to  the  record,  is  not  an  abuse  of  such  dis- 
cretion     91 

The  appearance  is  "general,"  where  de- 
fendant's attorney  appears  and  cross-exam- 
ines the  witnesses;  the  effect  of  such  ap- 
pearance can  not  be  avoided  br  calling  it 
"spedal" 4W 

Disposition  of  the  record  in  oases  dis- 
missed by  the  local  office  for  want  of  prose- 
cution, ohroular  of  January  3, 1800 2 

Commissioner  appointed  under  rule  36  to 
take  testimony  should  be  unpr^udioed  and 
disinterested ■ 
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Offloera  before  whom  testimony  It  taken 
under  nUe  35,  «re  ii^ovemed  by  the  mlee  ftp* 
pUoftble  to  trials  before  the  local  office 433 

Papers  presented  for  filing,  bat  refdsed 
by  the  loesl  office  on  acconnt  of  prees  of 
bnsineM,  ahonld  be  hold  as  filed  of  Uie  date 
when  presented 139 

Omo  mi^  bedisposed  of,  if  the  entire  reo- 
ord  is  before  the  Department,  thonffh  snoh 
aoUon  may  in  voire  tiie  consideration  of  eri- 
denoe  not  passed  upon  by  the  Qeneral  Land 
Office 142 

Amekdmbnt. 

See  Oontut  (sab-title  TSmtber  OuUur^.) 

Hay  be  allowed  where  the  charge  is  de- 
fectire 181, 4©7 

Right  to  amend  is  barred  by  an  interven- 
ing adverae  right  105 

That  it  was  not  filed  within  the  time  al- 
lowed is  an  objection  that  can  not  be  raised 
after  trial 406 

May  be  aUowed  on  snggestion  of  defend- 
ant's death 2ei 

Appeal. 

Cases  of,  ftom  the  General  Land  Offiee 
should  be  transmitted  separately 472 

In  the  transmission  of,  to  the  Department 
the  record  should  show  whether  the  land  is 
"ofiiered"or"anoffexed" <»4 

Specification  of  errors  must  be  filed Ill 

Will  not  be  entertained  in  the  absence  of 
due  notice  and  specification  of  errors 546 

Witiioat  notice  of,  to  the  opposite  party 
in  interest  will  not  be  entertained  by  the 
Department 408,505 

Of  intervener  requires  a  disclosure  of  in- 
terest  HI 

By  transferee  must  be  within  the  time 
prescribed  by  the  rules Ill 

Will  not  lie  from  an  order  of  the  General 
Land  Office  requiring  an  entryman  to  sub- 
mit a  snpplemental  affidavit  in  support  of 
his  entry 110 

Does  not  lie  from  the  denial  of  a  motion 
for  review 150 

Pendency  of,  precludes  the  allowance  of 
an  entry  for  the  land  involved 15 

That  the  appellant  is  not  notified,  under 
rule  82,  of  his  derault  in  omitting  pipot  of 
service  until  too  late  to  make  the  service, 
can  not  affect  his  status  or  the  rights  of  ap- 
pellee  505 

The  filing  of,  does  not  operate  to  remove  a 
case  iVom  the  Commissioner's  Jurisdiction 
in  cases  where  he  holds  that  the  right  of  ap- 
peal does  not  exist 572 

Is  not  received  as  such,  in  cases  where  the 
Commissioner  holds  that  the  right  of  appeal 
does  not  exist 572 

Bule  82,  not  applicable  in  oases  where  the 
Commissioner  holds  that  the  right  of  appeal 
does  not  exist 572 


Pega 
Will  not  lie  fitun  a  deoision  of  the  Com- 
missioner reftiaing  to  ordwa  hearing  nnleas 
such  refusal  amounts  to  the  denial  of  a 

right 572 

Failure  to  take,  from  an  order  of  dismissal 
made  without  jurisdiction,  will  not  affect 
the  rights  of  a  contestant 078 

Continuance. 

Agreement  of  counsel  to  an  indefinite 
postponement  of  the  hearing  works  a  dis- 
continuance of  the  case 459 

May  be  granted  to  take  depositions, 
though  a  hearing  has  been  held  under  rule  35  480 

Costs. 

In  contests  under  rule  55,  each  party  must 
pay  for  taking  the  testimony  of  his  own  wit- 
nesses, both  on  direct  and  crues-examination  025 

Rule  56  amended 880 

Hearing. 

Discretion  of  Commissioner  in  ordering, 
not  controUed  except  a  clear  abuse  tiiereof 
is  shown 2S0 

Local  officers  have  no  authority  to  order, 
in  a  case  involving  a  final  entry 094 

May  be  ordered  by  the  local  <^oe  to  de- 
termine the  right  of  a  homestead  applicant 
as  against  a  railroad  grant 281 

Will  not  be  ordered  as  between  an  agricult- 
ural and  mineral  claimant,  where  the  former 
asserts  no  right  in  himself  during  the  period 
of  publication,  and  the  refusal  of  such  an 
order  is  not  the  denial  of  aright 572 

On  a  general  order  to  an  entryman  to  show 
cause  why  his  entry  should  not  be  canceled 
and  the  application  of  anotlter  allowed,  he 
may  set  up  any  charge  affecting  the  invalid- 
ity of  the  adverse  ebum 250 

Notice. 

Of  contest,  must  be  issued  by  the  local 
office,  but  the  service  thereof  rests  with 
the  contestant 258 

That  does  not  set  forth  the  groonds  of 
contest  is  defective  and  does  not  authorise 
proceedings  thereunder  ..a 503 

Of  contest  must  be  served  in  accordance 
with  the  departmental  rules,  and  not  under 
the  civil  procedure  of  the  State 477 

Of  a  contest  against  the  entry  of  an  in- 
sane person  must  be  served  in  accordance 
with  the  statutory  regulations  of  the  State 
or  Territory 238 

New,  to  the  defendant  not  required,  where 
an  objection  to  the  charge  is  sustained  and 
leave  to  amend  allowed 405 

Service  of,  by  registered  letter  is  personal 
service  as  required  by  rule  15 388 

An  allegation  that  the  pos^offlce  address 
of  the  claimant  is  unknown,  does  not  ex- 
cuse faUare  to  mail  notice  to  the  last  known 
address  of  such  claimant 
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In  aervioe  of,  by  pabllofttioa  a  copy  mast 
be  luaQed  by  regiatered  letter  to  the  last 
known  address  of  the  defendant 6G4 

In  service  of,  by  publication  the  day  of 
the  first  ioscrtion  in  the  newspaper  may 
be  oompated  as  forming  a  jwrt  of  the  ro- 
qniied  period 620 

Any  defect  in  the  seTviceor  proof  of  serv- 
ice is  waived  by  the  defendant  appearing 
and^rocaring  a  continaanoe 273 

If  the  fact  of  service  is  not  denied,  and 
snch  service  is  daly  made,  the  manner  in 
which  proof  thereof  is  made  is  not  material  273 

Of  proceedings  against  an  entry  should  be 
given  a  transferee  who  lias  filed  in  the  local 
office  a  disclosure  of  his  interest 666 

A  transferee  who  has  not  filed  in  the  local 
office  a  statement  of  his  interest  can  not 
plead  want  of  446 

Failure  to  give,  to  a  transferee  who  has 
filed  a  disclosure  of  his  interest,  will  not 
authorize  ro-in»tatemont  of  an  entry  in  the 
absence  of  reversible  error  in  tiie  Judgment 
of  cancellation 666 

Of  the  cancellation  of  an  entry  to  the  con* 
testant's  attorney,  is  notice  to  the  contest- 
ant  324 

Of  a  decision  will  not  be  presumed,  it 
must  affirmatively  appear  of  record 678 

Reuraring. 

Should  not  be  granted  in  the  absence  of  a 
prima  facie  case  made  out  for  invesUga- 
tion 485 

Newly  discovered  evidence,  to  Justify, 
should  be  such  as  could  not  have  been,  with 
reasonable  diligence,  discovered  in  time  for 
the  trial 483 

Motion  for,  based  upon  newly  discovered 
evidence,  should  show  that  the  alleged  dis- 
covery was  acted  upon  without  unneces- 
sary delay,  and  the  proof  of  diligence  should 
be  clear 96 

Unsworn  statement  of  the  applicant's 
neighbors, showing  his  compliance  with  law, 
cannot  be  considered  on  motion  for,  in  a  con- 
tested case  96 

May  be  allowed  where  the  applicant  act- 
ing in  good  faith  and  believing  that  the  of- 
ficer before  whom  the  testimony  is  to  be 
taken  is  prejudiced  and  interested  in  the  re- 
sult, does  not  submit  his  testimony  before 
such  officer 433 

Review. 

Motion  for,  must  be  accompanied  by  an 
affidavit  that  it  is  made  in  good  faith,  and  not 
for  the  purpose  of  delay 43,446 

Time  allowed  for  filing  motion,  except  in         | 
caseof  newly  discovered  evidence,  islimited 
to  thirty  days  after  notice  of  decision 43, 413 

Pendency  of  motion  for,  excludes  interven- 
ing claims 192 

Will  not  be  granted  unless  it  clearly  ap- 
pears that  manifest  iAJustioehas  been  done  311  ' 


Paga 

Will  not  be  granted  in  the  absence  of 
specific  allegations  of  error 43 

Not  warranted,  where  the  evidence  is  such 
that  fair  minds  might  reasonably  differ  as  to 
the  conclusion  that  should  be  dxawn  there- 
trma. 36 

On  the  ground  that  the  decision  ia  not  sup- 
ported by  the  evidence  should  point  out  the 
particular  evidence  relied  on  for  the  change 
of  ruling 446 

If  allowed  on  the  ground  that  the  decision 
is  contrary  to  the  weight  of  evidence,  where 
there  is  some  evidence  to  sustain  the  decis- 
ion, it  must  appear  that  Uie  latter  is  cleariy 
against  the  palpable  predominance  of  the 
evidence 487 

If  grwited  on  the  ground  of  newly  discov- 
ered evidence  it  must  appear  that  such  evi> 
dence  could  not  have  been  discovered  by 
reasonable  diligence  in  time  for  the  trial..  489 

In  support  of  a  motion  for,  testimony  as 
to  facts  that  occurred  after  the  hearing  can 
not  be  considered  newly  discovered  evi- 
dence      43 

That  a  decision  has  been  overruled,  is  no 
ground  for,  if  the  decision  has  become  final 
as  between  the  parties 413 

That  applicant's  attorney  did  not  con- 
duct the  case  skilfully  is  no  groond  for  —  483 

Not  warranted  on  the  ground  that  a  wit- 
ness was  prevented  by  intimidation  from 
testifying  fully  if  the  importance  of  the  tes- 
timony is  not  shown  483 

Will  not  be  granted  where  the  claimant 
or  transferee  is  allowed  a  further  opportu- 
nity to  support  the  entry,  unless  there  is  a 
palpable  abuse  of  discretion,  as  shown  by 
the  record,  in  directing  the  hearing  or  re- 
quiring new  proof 051 

Of  a  decision  that  approves  the  action  of 
the  Commissioner  in  ordering  a  hearing, 
will  not  be  granted  except  on  the  most  co- 
gent and  oonolnsive  reasons 600 

Of  a  departmental  decision  affirming  the 
action  of  the  General  Land  Office  will  not 
be  granted  where,  prior  to  the  appeal,  the 
appellant  had  acquiesced  in  the  adverse 
Judgment,  and  subsequently  complied  with 
its  requirements 430 

Will  not  be  granted  on  the  application  of 
a  transferee,  who,  with  notice  of  the  pend- 
ency of  the  case,  fidls  to  disclose  his  inter- 
est therein  while  it  is  under  consideration . .    81 

Pre-emption. 

See  ApplieaHcn,  Entry,  FUing,  FmoI  Prwif, 
Rendenee. 

Right  of,  not  acquired  by  the  purchase  of 
the  possessory  right  of  a  prior  pre-euiptlon 
claimant 504 

Right  of,  can  not  be  exercised  by  one  who 
owns  320  acres  of  land,  and  a  pretended 
transfer  of  title  will  not  remove  the  dis- 
qualification   461 
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TraDsniutation  of  a  filing  exhsosts  the 
pre-emptive  right 403,188 

A  settler  whose  claim  is  initiated  prior  to 
the  act  of  March  2,  1889,  is  aathorized  by 
section  2  of  said  act  to  transmnte  his  filing 
into  a  homestead  entry  althoagh  he  has  al- 
ready perfected  tftlo  to  another  tract  ander 
the  homestead  law 634 

Kight  of,  can  not  be  acquired  by  one  who 
removes  from  land  of  his  own  to  reside  on 
public  land  in  tho  same  Stato 326 

Removal  from  land  held  binder  equitable 
title  to  reside  upon  public  land  iu  the  samo 
Stale  is  within  the  second  daose  of  section 
2200,  R.S 208 

The  second  inhibition  of  section  2260,  R. 
S.,  is  applicable  though  the  removal  is  from 
land  inoumbsrod  by  mortgage 447 

Temporary  removal,  prior  to  the  estab- 
lishment of  residence  on  the  pre-emption 
claim,  d(>os  not  tako  such  claim  out  of  the 
inhibition  contained  in  the  second  clause  of 
2266.  R.S 117 

In  the  presence  of  an  adverse  right,  failure 
to  make  payment  for  offered  land  within 
twelve  months  from  settlement,  defeats  the 
rightof 387 

Right  of,  not  defeated  by  the  intervention 
of  an  adverse  daim,  on  failure  to  moke  proof 
and  payment  for  unoffered  land  within  the 
statutory  period,  unless  such  claim  is  made 
in  good  fkith  by  one  who  has  complied  with 
the  law 612 

Under  the  act  of  June  21,  1860  tho  occu- 
pancy of  public  land  for  a  mail  station  does 
not  form  the  basis  of  a  pre-emptive  right. .  167 

Private  Claim. 

Survey  of,  under  section  8,  act  of  July  23, 
1866,  is  not  effective  for  any  purpose  until  a 
copy  of  the  plat  is  filed  in  the  local  office ...  680 

Private  Entry. 

Lands  suspended  from,  by  the  Joint  res- 
olutions of  May  14  and  July  16,  1888,  were 
finally  excluded  from  such  disposition  by  tho 
act  ofMarch2,1889 351 

Application  to  make,  may  be  filed  by  a 
homesteader  of  (Missouri)  lands  embraced 
within  his  entry  that  can  not  be  confirmed  . .  661 

Public  Land. 

Is  that  over  which  the  surveys  have  been 
extended,  or  over  which  It  is  contemplated 
to  extend  them 360 

Public  Sale. 

The  Commissioner  of  the  General  Land 
Office  is  authorized  by  section  2455  of  the  Re- 
vised Statutes  to  order  into  market  isolated 
tracts  of  uuoffere<l  laud -. ..  615 

There  is  no  general  statutory  authority 
for  the  disposition  of  public  lands  at  auc- 
tion ;  authority  is  given  for  such  action  by 
special  statute  in  each  case 652 


The  only  statutory  authority  for  the  proe- 
lamalion  of  May  3, 1870,  for  the  ofiforing  of 
certain  buds  in  found,  if  at  all,  in  the  lost 
clause  of  section  13,  act  of  July  22, 1854,  and 
as  suid  clause  is  open  to  such  construction 
it  must  bo  presumed  the  President  acted 
thereunder 698 

The  legality  of  the  offering  under  the  proc- 
liimation  of  May  3, 1870,  of  certain  lands  in 
Now  Mexico,  roust  be  held  ret  judicata  m 
view  of  tho  lapse  of  timo,  and  the  expendi- 
tures of  purchasers  on  the  faith  of  such 
offering 6S2 

Purchaser. 

Sec  Alienation^  Hoynettead  {tub-tiUe,  act 
qfJune  15, 1880),  Stalu  and  TerriJtoritt. 

Railroad  Grant. 

See  JZailrood  Landt^  Wagon  Road. 

Generally. 

The  status  of  land  at  the  date  of  definite 
location  determiiies  whether  it  is  subject  to 
tho  grant 1«7 

Definite  location  of  tho  line  of  road,  ex- 
rlndes  the  subsequent  acquisition  of  settle- 
ment rights  on  unsurveyed  lands  subject  to 
the  grant 13S 

Right  of  a  settler  as  against,  may  be  de- 
termined on  hearing  ordered  by  the  local 
ofllco 181 

Lands  granted  do  not  revert  aftor  condi- 
tion broken,  until  a  forfeiture  has  been  de- 
clared, either  through  judicial  proceedings 
or  legislative  enactment 317 

Tho  citisenship  of  a  settler  can  not  be 
questioned  by  the  company,  if,  on  tJie  date 
of  it«  selection,  a  certificate  of  naturslitt- 
tion  issues  to  the  settler  who  is  then  on  the 
land 414 

A  formal  declaration  of  a4Justment  not 
necessarily  nullified  by  the  subsequent  ap- 
proval of  tracts  found  to  be  within  the  grant  611 

The  recognition  of  the  Blanchard-Robert- 
son  agreement  in  section  4,  act  of  February 
8, 1887,  is  limited  to  the  protection  of  persons 
who  on  December  1, 1884,  were  occupying 
lands  to  which  the  company  was  entitled 
(New  Orleans  and  Pacific) 637 

Tho  forfeiture  of  the  grant  of  June  3, 18S6. 
by  the  act  of  July  14, 1870,  rendered  ^elands 
embraced  therein  at  once  subject  to  settle- 
ment   6S7 

Settlement  claim  can  not  be  recognised  for 
land  covered  by  selection  until  it  is  shown 
that  the  tract  was  not  subject  to  selection, 
and  the  failure  of  the  company  to  appear  at 
a  bearing  ordered  to  determine  the  status 
of  the  land,  does  not  relieve  the  settler  from 
the  necessity  of  submitting  such  proof. . . , .  68S 

In  cases  of  conflict  as  to  the  right  tohmds 
within  either  the  primary  or  secondary  lim- 
its, the  beneficiary  should  be  notified,  with 
due  opportunity  tobeheard 884 
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The  aooeptanoe  of  thelieneflts  of  the  State 
act  of  March  1, 1877,  imposes  upon  the  com- 
pany the  conditions  of  said  act,  and  author- 
izes a  roconveyaaoe  by  the  governor  of  lands 
occupied  by  settlers  at  the  date  of  said  act 

(St  PaulfM.  andM.  iij.  Co) 507 

Under  the  act  ot  June  2, 1864,  the  right  of 
the  company  to  even  sections  within  the  six 
mUe  limits  of  the  grant  of  Kay  15, 1858,  does 
not  attach  until  selection,  and  the  right  of 
selection  cannot  be  exercised  untU  after  defi- 
nite location  of  the  modified  line  of  road.. .  176 

The  grant  of  June  3, 1856,  is  not  repealed 
by  the  act  of  May  6, 1884,  only  to  the  extent 
that  the  later  act  destroys  the  oontinnity  of 
the  line  provided  for,  or  made  possible,  un« 
der  the  former  grant 63 

Act  of  Junb  22, 1874. 

Lands  witiiin  the  indemnity  limits  of  a 
grant  do  not  aflbrd  a  basis  for  relinquish- 
ment and  selection 50,609 

A  relinqoiahment  confers  no  rights  if  the       < 
land  covered  thereby  was  in  fiwt  excepted 
ftom  the  grant 264 

Act  of  Afbil  21,  1876. 

The  confirmatory  provisions  of  section  1 
can  not  be  invoked  except  on  behalf  of  one 
who  was  an  actual  settler  prior  to  the  time 
notice  of  withdrawal  was  received,  and  has 
shown  due  compliance  with  law 136 

Section  3  does  not  include  an  entry  made 
after  the  grant  has  expired,  where  the  grant 
is  revived  and  the  road  constructed  in  ac- 
cordance with  the  reviving  act  prior  to  the 
passage  of  the  act  of  1876 306 

IXDKMNITT. 

Bight  of,  is  a  float  prior  to  selection 504 

Selections  of  nnsurveyed  lands  not  al- 
lowed   214 

Must  be  taken  from  the  public  lands  near- 
est to  the  tier  of  granted  sections 147 

Bight  acquired  by  selection  dependent 
upon  the  status  of  the  lands  at  date  of  selec- 
tion and  not  at  date  of  withdrawal 504 

Selection  pending  on  appeal  excludes  the 
land  covered  thereby  flrom  entry 15 

Pending  selection  should  be  acted  upon 
before  allowing  other  disposition  of  the  land  454 

A  settlement  right  existing  when  an  in- 
demnity withdrawal  is  revoked  is  superior 
to  a  subsequent  selection 444,454 

Lands  included  within  pending  selections 
are  not  restored  by  the  revocation  of  the 
withdrawal 317 

Settlement  of  an  alien  no  bar  to  the  selec- 
tion of 463 

Procedure  in  case  of  application  to  enter 
lands  covered  by  an  unapproved  selection  504 

Land  within  the  second  indemnity  belt 
may  be  selected,  on  a  prima  facie  basis,  with- 
out waiting  for  the  final  adjustment  of  the 
grant  within  the  primary  limits  and  first  in- 
denmity  (I^ortheni  Faoiflo)belt 16 
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Grant  to  the  Grand  Bapids  and  Indiana 
Baflrood  provides  for  a  continuous  line, 
with  the  right  to  take  indemnity  anywhere 
along saidline 676 

A  deed  executed  by  the  company  prior  to 
selection  does  no^alter  the  status  of  the  tract 
included  therein  as  "public  land,"  or  pre- 
clude the  subsequent  selection  thereof  by 
the  company 604 

Theright  to  select  indemnity  not  defealed 
by  the  fact  that  the  land  is  within  the  pri- 
mary limits  of  another  grant,  if  the  tract  is 
excepted  therefrom,  and  vacant  public  land 
at  date  of  selection 15 

A  settlement  right  within  indemnity  lim- 
its, acquired  after  revocation  of  the  with- 
drawal, and  prior  to  selection,  excludes  the 
land  covered  thereby  from  sellotion 31 

A  selection  of  land  included  within  an  un- 
expired filing  is  subject  to  the  rights  of  the 
pre-emptor,  andthecompanycannottakead- 
vantage  of  his  failure  to  occupy  and  improve 
the  land 490 

LiLNDS  EXCBPTED. 

A  homestead  entry  of  record  excepts  the 
land  covered  thereby  from  withdrawal  on 
general  route  (Northern  Pacific) 427 

The  exception  in  the  third  section  of  the 
grant  to  the  Korthern  Pacific  applies  not 
only  to  settlers  who  have  made  entry,  but 
also  to  those  who  are  entitled  to  make 
entry 427 

Homestead  settlement  claim  of  an  Indian, 
who  has  abandoned  the  tribal  relation,  exist- 
ing at  date  of  definite  location  excepts  from 
the  grant  the  land  covered  thereby 440 

FaQure  of  the  homestead  settler  to  make 
entry  within  the  statutory  period,  does  not 
subject  to  the  operation  of  the  grant  the 
land  covered  by  his  settlement 427, 637 

TTnder  the  express  terms  of  the  grant  to 
the  Northern  Pacific  lands  "ocoupied"  by 
homestead  settlers  at  the  date  when  it  be- 
comes efiiective,  are  excepted  therefroDi.258, 386 

A  prima  facie  valid  pre-emption  filing  of 
record  at  the  date  when  the  right  of  the 
company  attaches  excepts  the  land  covered 
thereby  from  the  operation  of  the  grant. ..    54, 

288,568,645 

Existence  of  a  pre-emption  claim  at  date 
of  withdrawal  and  definite  location,  excepts 
the  land  fh>m  the  operation  of 464 

An  unexpired  filing  by  one  in  ene  excepts 
the  land  covered  thereby  from  subsequent 
withdrawal  on  general  route,  and  the  com- 
pany will  not  bo  heard  to  allege  that  the 
pre-emptor  has  not  complied  with  the  law  062 

A  prima  facie  valid  unexpired  pre-emption 
filing,  of  record  when  the  grant  becomes 
effective,  raises  a  presumption  as  to  the  fact 
of  the  claim  that  is  conclusive  as  against 
the  grant,  in  the  absence  of  an  allegation 
which  if  proven  wonld  render  the  filing  void 
in  its  inception 645 


712 


INDEX. 


•  Page- 

That  a  pre-emption  filing  was  made  ^with- 
out settlomont,  or  Ibat  the  pre-emptor  did  not 
anbaeqaently  comply  with  the  law,  are  facta 
that  can  not  be  shown  to  defeat  the  effect 
of  an  nnexpired  fiUng  as  against  the  grant.  288, 

G45 
An  expired  filing  of  record,  when  the 
grant  becomes  effective,  itt  not  a  "  pre-emp- 
tion claim  "  that  excepts  the  land  covered 

thereby  fh>m  the  grant 645 

A  pre-emption  filing,  fraudulent  ab  inUio, 
because  there  is  in  fact  no  such  person  as  the 
alleged  pre<«mptor,  is  a  nullity,  and  ineffect- 
ive as  against  the  grant 6G2 

If  an  expired  preemption  filing  is  found 
of  record  when  the  grant  becomes  effective 
it  will  be  presumed  that  the  claim  of  the  set- 
tler is  abandoned,  but  such  presumption  is 

open  to  rebuttal 615 

Lands  covered  by  an  unexpired  pre-emp- 
tion filing,  at  the  c^te  when  the  grant  be 
comes  effective,  are  not  subject  to  the  opera- 
tion of  a  grant  from  which  are  excepted 
lands  to  which  the  "right  of  pre-emption 
has  attached"  when  the  line  of  road  is  defi- 
nitely fixed 675,684 

The  uncontradictod  testimony  of  one  wit- 
Utibs  may  be  accepted  to  establish  the  fact 
that  a  tract  of  land  was  covered  by  a  pre- 
emption claim  when  the  grant  became  effect- 
ive  464 

Lands  claimed,  occupied,  and  improved  by 
preemption  settlers  at  the  date  of  the  grant, 
withdrawal,  and  definite  location,  are  ox- 

cept«d  therefrom 281 

The  claim  of  a  qualified  settler  resting  on 
residence,  posscssioo,  and  cultivation,  e>.  ist- 
ing  when  the  grant  takes  effect,  excepts  the 
land  therefrom ;  the  subsequent  abandon- 
ment of  the  claim  does  not  alter  the  status 

of  the  land  under  the  grant 290 

Land  embraced  within  a  survey  of  a  pri- 
vate claim  under  section  8,  act  of  July  23. 
1866,  is  not  excepted  from  the  grant,  if  a 
copy  of  the  plat  is  not  filed  in  the  local  of- 
fice before  the  grant  becomes  effective 630 

Under  section  2,  act  of  February  8, 1887, 
lands  occnpie^l  by  actual  settlers  at  definite 
location,  and  still  remaining  in  their  posses- 
sion, are  excepted  from  the  grant,  and  not 

subject  to  the  provisions  of  section  4 637 

Lands  reserved,  by  Executive  order,  for 
indemnity  purposes  under  the  grant  of  June 
3, 1856,  are,  by  the  express  terms  of  section 
6,  act  of  May  5, 1864,  reserved  and  excluded 
from  the  grant  made  by  section  3  of  said 

act 63 

The  act  of  May  6,  1864,  does  not  confer 
any  rights  upon  the  AVisconsin  Central 
where  its  grant  overlaps  the  limits  of  the 
prior  indemnity  withdrawal  made  under  the 

grantof  1856 63 

The  grant  of  May  5,  1864,  of  whicli  the 
Wisconsin  Central  is  the  beneficiary,  and 
that  of  July  2,  1864.  to  the  Northern  l*a- 
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I  cific,  did  not  take  effect  upon  laods  witJiin 
the  indemnity  withdrawal  under  the  i^raDt 
of  June  3, 1856.  147 

'     Withdrawal. 

I 

I         For  indemnity  purposes  for  the  benefit  of 
the  Chicago,  St.    Paul,   Minneapoltjs    and 
Omaha  Company  revoked ..  147 

>         The  order  of  August  17, 1887,  roTokiui;  the 

I      indemnity  withdrawals  made  in  aid  of  tJhe 
grants  of  June  3, 1856,  and  May  5, 18&i,  aas- 

'      ponded 85 

Executive  withdrawal  for  indemnity  pur- 
poses does  not  take  effect  upon  land  covered 
by  a  voidable  school  selection 31 

I  Lands  withdrawn  by  Executive  order  in 

aid  of  a  grant  can  not  be  diverte<l  therefrom 
by  settlement  claims  initiated  after  fiach 

withdrawal 85 

On  general  route  excludes  the  landa  em- 
brace<l  therein  from  settlement  rights  antil 

,      after  due  restoration 662 

On  general  route  does  not  take  effect  on 
land  covered  by  an  unexpired  pre-emption 

filing 288 

Under  amended  map  of  general  route  is 
without  legal  aanotion,  as  the  company  haa 
no  authority  to  file  a  second  map  of  aaid 

route 288.440 

A  homestead  entry  of  record  excepts  the 
land  covered  thereby  from.on  general  route, 
and  the  subsequentcancellationof  theentry 
leaves  the  land  open  to  entry  till  definite 

location 307 

A  claim  resting  on  settlement,  improve- 
ment, and  occupancy  existing  at  date  of,  on 
general  route^  except'S  the   land    covered 

thereby 364 

A  claim,  based  upon  occupancy  and  culti- 
vation, existing  at  the  date  of  indemnity 
withdrawal  under  the  act  of  July  25, 1H66, 
excepts  the  land  from  the  withdrawal 499 

Railroad  Lands. 

Procedure  preliminary  to  suit  under  the 

act  of  March  3,  1887 GIO 

.  The  Department  can  not  consider  the  fact 
*    thatthe  lands  have  passed  into  the  hands  of  a 
bona  fide  purchaser  in  directing  suit  under 
thcactof  March  3,  1887 54 

Proceedings  authorized  under  the  act  of 
March  3,  1887,  for  the  recovery  of  lands 
erroneously  certified 166 

Certification  of  lands,  selected  in  lieu  of  in- 
demnity lands  relinquished  under  the  act  of 
Juno  22,  1H74,  is  erroneous,  and  prooeedingu 
for  the  recover^'  of  title  should  be  insti- 
tuted   50,669 

Abandonment  of  land  und«r  a  decision  of 
the  local  office,  is  not  the  "voluntary  aban- 
donment" that  precludes  re-instatoment  of 
the  entry  under  section  3,  act  of  March  3, 
1887 S6I^307 
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A  certiflcation  of  land  excepted  from  the 
grant  is  erroneons,  and  warrants  proceed- 
ings for  the  recovery  of  title 54, 568)  575 

Proceedings  for  the  recovery  of  title 
should  be  inslitated  under  the  act  of  March 
3, 18S7,  in  the  cane  of  certified  lands  oppo- 
site the  uncompletfcd  portion  of  the  Mar- 
quette, HonghtoD  and  Ontonagon  Railroad.    29 

Salt  to  set  aside  patent  advised  where 
issued  for  lands  excepted  by  reason  of  pre- 
emption claim  existing  at  withdrawal  on 
general  route  and  definite  location.  (Cen- 
tral Pacific.) 466 

Flea  of  ret  judieiita  will  not  bar  re-in- 
statement  under  section  3,  act  of  March  3, 
1887,  if  the  entry  was  erroneously  canceled 
on  aceoDot  of  a  railroad  grant 307 

Proceedings  for  the  recovery  of  title  un- 
der the  act  of  March  3, 1887,  not  authorized, 
where,  long  prior  to  said  act,  the  grant  had 
been  declared,  by  competent  authority,  to 
be  adjusted 610 

Right  of  purchase  conferred  by  the  act  of 
January  13,  1881,  can  only  be  exercised  by 
an  actual  settler,  and  does  not  extend  to 
lands  excepted  from  a  withdrawal   437 

Purchasers  of  certain  lands  in  the  vicinity 
of  Denver  authorized  by  the  act  of  August 
13, 1888.  to  enter  said  lands  at  government 
price 437 

Receiver  and  Reg^ister. 

See  Land  Department. 

Rehearing. 

See  Practice. 

Re-inBtatement. 

See  Entry,  Practice  (sub- title  Notice). 

Relinquisiinient. 

Inures  to  the  benefit  of  the  contestant, 
if  the   result   of  the   contest,  though  the 
charge  as  laid  therein  may  be  iDsnlBcient..  105 

When  filed,  is  at  once  effective 139 

Filod  pending  contest,  does  not  defeat  the 
right  of  the  contestant  to  proceed  against 
the  entry 256,302,398 

Of  a  desert-land  entry  is  at  once  effective 
when  filed 673 

Failure  of  local  officers  to  promptly  act 
upon,  will  not  prejudice  the  rights  of  a  sub- 
sequent applicant  for  the  land  involved  ...  673 

One  who  applies  to  relinquish,  and  take 
another  tract,  on  the  ground  of  mistake  in 
the  first  entry,  is  estopped  from  claiming 
any  right  thereunder,  as  against  another 
who,  with  knowledge  of  such  fficts,  settles 
on  said  land  and  files  therefor 278 

Repayment. 

Of  the  first  installment  paid  on  a  desert 
entry  not  allowed  on  the  ground  that 
water  can  not  be  obtained  for  irrigation 
if  no  effort  toward  reclamation  is  shown . .    12 
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Only  allowed  u nder  statu tory  authority .    12 

May  be  allowed  when  it  is  impractica- 
ble for  the  claimant  to  comply  with  an 
order  requiring  now  final  proof,  and  good 
faith  is  apparent 34 

R4-Iinqnishmcnt  accompanying  an  ap- 
plication for,  does  not  defeat  the  right  of.    31 

May  be  allowo<l  on  cancellation  of  an 
entry  mado  in  good  faith  for  a  tract  of 
swampland 39 

No  claim  for,  whereone  purchases  land 
from  tlie  State,  claimed  by  it  as  swamp, 
and  it  subsequently  appears  that  such 
land  did  not  pass  under  the  swamp  grant.  393 

Of  fee  and  commissions  may  be  allowed, 
whore  second  homestead  entry  is  made. . .  469 

Can  not  bo  allowed  if  the  entry  wasoan- 
cele<l  for  the  reason  that  it  was  procured 
on  false  testimony 553 


I* 
See  Entry  (sub-title  Detert  Land). 

An  entry  of  record  excepts  the  land 
covered  thereby  from  the  effect  of  an  Ex- 
ecutive order  reserving  land  for  the  ben* 
efit  of  Indian  claimants  under  the  home- 
stead law,  but  such  order  becomes  effect- 
ive on  the  cancellation  of  the  entry 144 

Land  withdrawn  for  the  benefit  of  des- 
ignated claimants  is  not  subject  to  appro- 
priation by  others 144 

Of  alternate  sections  from  a  grant  to  a 
State  for  railroad  or  canal  purposes, 
effectof 396 

Act  of  July  5,  188t,  does  not  legalize 
settlements  made  with  full  knowledge 
that  the  lands  were  reserved 489 

Pending  the  sale  of  government  build- 
ings on  an  abandoned  military,  the  De- 
partment may  withhold  from  disposiiion 
the  land  on  which  such  buildings  are  sit- 
uated   602 

The  authority  of  the  Executive  in  mak- 
ing the  treaty  of  December  26, 1854,  car- 
ried with  it  the  right  to  reserve  the  lands 
therein  set  apart  for  the  use  of  the  In- 
dians, and  empowered  the  President  to 
make  such  additional  reservations  as 
might  be  necessary 513 

The  Puyallnp  additional,  created  by 
Executive  order  of  January  20, 1857,  was 
within  the  scope  of  the  authority  con- 
ferred upon  the  President  by  the  sixth 
article  of  the  treaty 513 

The  construction  of  the  treaty  of  De- 
cember2G,  1854,  adopted  by  the  Executive, 
with  the  assent  of  the  Indians,  in  the  mat- 
ter of  the  Pnyallup  additional  reservation, 
having  been  ri^cognized  by  Congressional 
action,  should  be  acceptiMl  as  conclusive  .  513 

For  the  use  of  Indians,  not  limited  by 
the  act  of  September  27,  1850,  and  amend- 
atory acts,  relative  to  public  lands  in 
Oregon ^ 513 
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Oenenl  authority  of  the  Bxecntive  to 
create,  ivcognizod 513 

BesldeDce. 

See  SetOemetU. 

Generally. 

Not  maintained  by  mere  Tiaita  to  the  land  472 

In  Kood  faith  mast  be  shown  by  acts  In- 
dicative of  an  intCDtion  to  make  the  land  a 
home  to  the  exclusion  of  one  elsewhere. . . .  240 

32e,339,388 

If  once  establlahed,  the  continuity  tliereof 
is  not  broken  by  absence  caused  by  judicial 
restraint 551 

Continuity  of,  not  broken  by  temporary 
absences  made  necessary  by  the  poverty  of 
the  claimant '- 4M 

Continuity  of,  not  broken  by  a  temporary 
absence  occasioned  by  the  fatal  illness  of  a 
friend 526 

Maintained  as  the  employ^  of  another,  who 
asserts  a  possessory  right  to  the  land,  con- 
fers no  rights  under  the  settlement  laws.. .  276 

In  good  faith  in  a  house  supposed  to  be  on 
the  laud  claimed  is  construcUve  residence 
upon  the  land 83 

The  home  of  a  married  woman  ispresnmp- 
tively  with  her  husband 30 

Separate,  can  not  be  maintained  at  the 
aame  time  by  husband  and  wife,  living  to- 
gether in  such  relation,  in  a  house  built  across 
the  line  between  two  settlement  claims,  so 
that  each  can  secure  a  claim  thereby 266 

Upon  a  tract  held  by  a  possessory  right 
of  the  claimant,  adjacent  to,  and  Included 
within,  the  inclosure  of  the  homestead  claim, 
will  not  support  an  entry  nnder  the  home- 
stead law 130 

Homestead. 

Not  required  prior  to  the  allowance  of  ap- 
plication to  enter 510 

Essential  prerequisite  to  the  acquisition 
of  title  under  the  homestead  law 79, 211, 294 

In  the  absence  of,  improvement  or  cultiva- 
tion of  a  tract  confers  no  right  thereto 346 

Not  required  after  aubmisslon  of  satisfac- 
tory commutation  proof,  and  tender  of  pay- 
ment  565 

On  the  original  farm  essential  to  the  right 
of  making  adjoining  farm  entry 679 

Onthe  original  farm, prior  to  adjoining 
farm  entry,  can  not  be  credited  as  part  of  the 
statutory  period  of  inhabitancy  under  an  ad- 
joining entry 488 

Under  a  soldier's  entry  the  claimant  is  en- 
titled to  credit  for  the  full  period  of  enlist- 
ment, whore  his  resignation  as  an  officer  is 
accepted  on  a  surgeon's  certificate  of  disabil- 
ity  622 

Not  required  under  an  entry  made  by  a 
guardian  for  the  benefit  of  the  minor  orphan 
child  of  a  deceased  soldier 528 


Page. 

It  is  no  evidence  of  bad  fkith  tbaft  tho 
house  of  the  homesteader  is  built  across  the 
line  between  two  cdaims 88 

A  homesteader  may  receive  credit  f<Hr.  dur- 
ing a  period  while  the  land  waa  covered  by 
a  prior  entry  under  which  no  ri^ht  waa  as- 
serted, and  which  was  subsequently  can- 
celed  271 

Pre-emption. 

Continnons  actual  personal  presence  on 
the  land  for  six  months  immediately  preced- 
ing final  proof  not  reqaired 837 

Not  required  p^^nding  action  on  appliesp 
tion  to  file  declaratory  statonent 616 

Res  Judicata 

See  BaUroad  Lands, 

The  head  of  a  Department  can  not,  with 
certain  exceptions,  reverse  the  action  of  his 
predecessor 94 

Abjudication  of  an  applicant's  claim  for  a 
tract  of  land  under  one  law  is  no  bar  to  a 
subsequent  application  of  the  same  party 
under  a  different  law  and  upon  a  diffiurent 
state  of  tacts 281 

The  doctrine  of^  applicable  to  proceedings 
before  the  Land  Department 453 

With  certain  exceptions,  the  Commis- 
sioner of  the  General  Land  Office  has  no 
authority  to  review  or  modify  a  final  decis- 
ion of  his  predecessor 200,603 

Lapse  of  time,  and  the  rights  of  parties  ac* 
quinxl  in  good  faith  under  executive  action, 
jiiHtiry  the  application  of  the  doctrine 653 

Final  decision  of  the  Secretary  eonclnaive 
upon  subordinate  offleers  of  the  Land  De- 
partment  93,200 

Review. 

SeeProeCictf. 

Revised  Statutes. 

See  StatuUi,  also  RevUed  StatuteM,  OUtd 
and  Oonttrued,  page  xz. 

Salt  Springs. 

See  Statet  and  Itrritorieg, 

Sciiool  Ijand. 

Selection  of,  excludes  the  land  covered 
thereby  from  entry 283 

A  selection  on  a  basis  already  used  in  a 
prior  selection  isinvalid,  but  the  defect  may 
be  cured,  in  the  absence  of  an  adverse  claim, 
by  cancellation  or  relinqtiishment  of  the 
first  selection 863 

Settlement  prior  to  survey  extends  only 
to  those  tracts  on  which  improvements  are 
placed,  and  the  indemnity  therefor  is  meas- 
ured by  the  extent  of  the  settler's  appropri- 
ation  848 
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Settlement  on,  prior  to  Borvey  excladoa 
the  land  from  the  reeervation  for  school  pur- 
poees;  bnta  purchaser,  after  surrey,  from 
such  settler  acquires  no  right  against  the 
State 848 

Settlement  right  of  another  can  not  be  set 
up  todefeat  the  grant  to  the  State 410 

A  prior  settlement  olaim  cui  not  be  setnp 
against  a  selection  of,  except  in  the  interest 
of  snch  settler 263 

Selections  on  behalf  of  diflbrent  fractional 
townships  should  be  so  apportioned  that 
each  township  will  reoeiTe  credit  for  the 
amount  to  which  it  is  entitled 498 

Indemnity  may  be  allowed  for  the  loss  of 
section  thirty-six  in  a  fractional  township, 
prior  to  the  subdivision  of  such  township, 
if  the  exterior  lines  thereof  are  established, 
and  the  loss  thus  made  certain 


Scrip. 

See  Statet  and  TerrUoriet. 

Valentine,  not  looatable  upon  unsurreyed 
lands  within  the  Territinles  lying  below 
high-water  mark,  and  above  low- water  mark  366 

Location  of,  upon  unsurveyed  lands,  con- 
fers only  a  preference  right  to  perfect  the 
location  after  survey  as  against  every  one 
except  the  United  States;  but  until  after 
the  location  is  adjusted  the  government  has 
fall  power  to  dispose  of  the  land  covered 
thereby 366 

Porterfleld,  not  locatable  upon  land  dedi- 
cated by  statute  to  municipal  uses 375 

Issued  nnder  the  set  of  June  22, 1860,  lo- 
catable only  on  land  subject  to  private  cash 
entry 616 

Selections. 

Bee  BaUroad  Orant,  School  Land,  Statu 
and  Tgrritoriett  Swamp  Land. 

Settlemeiit. 

On  unsurveyed  landshonld  indicate  the 
boundaries  of  the  claim 234 

In  the  absence  of  actual,  the  ownership  of 
improvements  on  public  land,  or  the  use  of 
such  land  for  ranch  purposes,  doeo  not  con- 
fer any  right  under  the  settlement  laws 276 

Rights  under  the  homestead  and  pre-emp- 
tion laws  can  not  be  maintained  for  different 
tracts  at  the  same  time 418 

Of  an  alien  on  pnblic  land  confers  no  rights  463 

On  military  reservation  with  knowledge 
of  the  existing  reservation  not  legalized  by 
the  act  of  July  5^1884 488 

No  rights  of,  acquired  on  lands  reserved 
by  competent  authority 513 

No  rights  acquired  by  one  who  remains  on 
public  land  through  the  consent  of  others, 
and  without  asserting  any  right  of  lUs  own, 
or  performing  the  acts  required  of  a  settler.  610 

Not  acquired  by  one  whooccnpies  land  as 
thetenant  of  another 683 
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Effected  by  one  who  goes  upon  public  land 
with  the  intention  of  making  ithishome,  and 
does  some  act  in  execution  of  that  intention 
BufBcient  to  give  notice  thereof  to  the  public    25 

Act  of,  complete  from  the  instant  the.set- 
tler  goes  upon  the  land  with  the  intention  of 
making  it  his  home,  and  performs  some  act 
indicativeof  such  intent 582 

Long  continued  occupancy  of  land  as  a 
home,  and  the  cultivation  and  improvement 
thereof,  are  acts  that  indicate  an  intention 
to  claim  the  land  under  the  settlement  laws  637 

Sioux  Indian  I^ands. 

See  Indian  L^nd9. 

Soldiers'  Homestead. 

^ee  JSomestead. 

Special  Airent. 

BeePraetioe. 

States  and  Territories. 

See  Patent^  School  Land^  Swamp  Lofxd. 

Arkansas. 

Where  title  has  itaised  to  the  State  un- 
der a  railroad  grant,  no  action  should  be 
taken  looking  toward  the  issuance  of  patent 
to  the  State  for  the  same  land  under  the 
swamp  grant 165 

California. 

Prima  facie  valid  selections  of  record,  un- 
der section  R,  act  of  September  4, 1841,  prior 
to  survey  by  the  government  and  renewed 
when  the  plat  of  survey  is  filed,  operate  as 
a  bar  to  any  other  disposition  of  the  land, 
and  may  be  certified  to  the  State  if  found 
valid 217 

Valid  selections  under  section  8,  act  of 
September  4, 1841,  do  not  depend  upon  the 
act  of  Jaly  23, 1866,  for  confirmation 220 

Right  of  purchase  under  section  7,  act  of 
Jaly  23, 1866,  not  defeated  by  the  fact  that 
the  deed  under  which  a  claimant  holds  an 
individed  interest  in  a  Mexican  grant,  does 
not  describe  the  land  by  mt^tes  and 
bounds,  if  the  claimant  thereunder  enters 
into  possession  of  a  tract  marked  by  spe- 
cific boundaries  and  continues  to  use  and 
occupy  the  same  according  to  the  lines  of 
the  original  purchase 242 

The  phrase  "according  to  the  lines  of 
their  original  purchase,"  as  used  in  the  act 
of  1866,  oonstmed 248 

Colorado. 

The  provision  in  the  act  of  March  3, 1875, 
requiring  the  State  to  make  its  selection  of 
salt  springs  within  two  years  after  the  ad- 
mission of  the  State  is  directory  only,  and 
a  failure  to  select  within  said  period  does 
not  work  a  forfeiture  of  the  grant 222 
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The  act  of  March  3. 1875, is  not  repealed 
by  that  of  Jauuary  12,  1877,  nor  doo»  the 
proviso  in  the  later  act  atnoant  to  a  loj^isla- 
tive  declaration  that  the  rij^ht  to  select  salt         | 
springs  conferred  by  the  act  of  1875,  expires         , 
at  the  end  of  two  years  after  the  admission 
of  the  State 222 

Washington. 

On  bhe  admission  of  a  State  to  the  Union 
it  aeqniies  absolute  title  to  all  tide  lands 
within  its  borders,  to  the  exclusion  of  any 
rights  under  pending  nnadjnatcd  scrip  loca- 
tions for  snoh  lands 365 

Statutes* 

See  Acts  of  Conffrut,  OUed  and  Ootutrued,  and 
Revised  Statutes,  eUed,  pages  xix  and  XX. 

Repeal  by  implication  not  favored 7U 

The  rule  protecting  vested  rights  on  a 
change  of  ruling  does  not  apply  to  one  who 
asserts  no  such  right  in  himself,  or  through 
another,  acquired  nnder  the  former  con- 
struction of  the  law 136 

Distinction  between  mandatory  and  di- 
rectory  224 

Kecurrence  to  the  history  of  the  times  at 
the  date  of  the  act  proper  iu  the  construc- 
tion of 329 

The  doctrine  of  stare  decisis  followed  in 
the  Department 396 

Legislative  recognition  of  the  depart- 
mental construction  conclusive 513 

Survey. 

Of  lands  bordering  on  navigable  wat^'j'S 
only  extends  to  high- water  mark 369 

Authorized  under  the  deposit  system 
though  portions  of  the  land  are  heavily  tim- 
bered, if  such  lands  are  more  valuable  for 
agrioulturn  than  for  the  i imber 677 

Maximum  rates  for,  allowable  if  the  land 
is  heavily  timbered,  mountainous,  or  excep- 
tionally difficult  to  survey 577 

Swamp  Lands. 

The  grant  of,  inc.lude<l  such  lands  as  were 
from  their  wet  and  swampy  condition  noc 
cultivable  without  artiflcial  irrigation 315 

Land  at  the  date  of  the  grant  which  was 
unfit  for  cultivation  by  reason  of  its  wet  or 
swampy  condition,  is  of  the  character  con- 
templatedby  the  grant 121 

A  periodical  overtiow  that  subsides  in  time 
for  cultivation  does  not  render  the  land  sub- 
ject to  the  grant 321 

Selections  of  vacant  lands,  reported  to  the 
General  LandOfiico  prior  to  the  act  of  March 
3, 1857,  were  contirmod  by  said  act 45, 163 

In  ailjudicating  claims  for,  the  State  alone 
is  recognized  as  the  beneficiary,  and  not 
counties 121 

The  original  grant  of,  not  enlarged  by  the 
act  of  March  3, 1857 393 
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Excepted   from  the  grant  by  reason  of 
provions  reservation  to  the  govemmott  are 
not  confirmed  to  the  Sute   by  the  act  of 

March  3.  18o7 393,394 

Included  within  the  alternate  aections  re- 
served to  the  United  States  from  the  grant 
to  the  State  (Illinois)  for  railroad  purposes, 
did  not  pass  under  the  subsequent  swamp 
grant 393 

Included  within  the  alt^irnate  seotians  re- 
served to  the  United  Sut«s  firom  the  gftaA 
to  the  State  (Ohio)  lor  canal  purposes,  did 
not  pass  under  the  subsequent  swamp  gnat, 
and  no  indemnity  can  be  allowed  therefor..  394 

Fee  of.  passed  to  the  State  (Iowa)  at  the 
date  of  the  grant,  sulvject  to  the  right  of  In- 
dian occupancy,  and  the  right  of  jMasession 
attached  to  the  fee  when  such  right  of  ooen- 
pancy  was  extinguished S8B 

An  adverse  finding  and  report  by  a  special 
agent  is  not  conclusive  against  the  State  in 
the  absence  of  final  testimony  submitted  by 
the  State 22 

Claim  should  notberc(jected  on  the  report 
of  a  special  agent,  but  a  further  investiga- 
tion may  be  ordered  thereon 121 

The  decision  of  a  commission,  appointed 
by  the  State  and  General  Land  Office,  as  to 
the  character  of  a  tract  does  not  pr^-dude 
the  Department  fh>m  resorting  to  other  evi- 
dence     38 

That  the  returns  do  not  show  the  land  to  be 
of  the  character  granted  is  not  oonclusive 
against  the  State,  even  though  the  field' 
notes  of  survey  have  been  adopted  as  the 
basis  of  a4ju8tment 39 

When  proof  has  been  submitted  by  the 
State  in  accordance  with  the  regulations 
then  in  force.the  General  Land  Office  should 
render  judgment  thereon,  if  found  sufficient, 
and  if  not,  direct  further  investigation 121 

When  the  State  files  a  list  of  indenonity 
selections,  it  signifies  thereby  its  readiness 
to  have  its  claim  adjusted  in  accordance  with 
existing  regulations,  and  should  not  there- 
after be  heard  to  allege  that  its  claim  was 
oonsideretl  before  final  proof  was  furnished .  121 

If  located  by  warrant  or  scrip,  section 
2482,  R.  S.,  does  not  provide  for  cash  indem- 
nity  «« 

The  claim  of  the  State  (Illinois)  for  indem- 
nity for  lands  located  with  scrip  or  warrants 
may  be  adjusted l?^ 

The  character  of  all  tracts,  on  which  proof 
is  submitted  for  indemnity,  should  be  de- 
termined, but  separate  lists  should  be  mailo 
of  tracts  sold  for  cjish,  and  those  located 
with  land  warrants  or  scrip I'^l 

If  patent  for,  has  erroneously  issued 
to  individual  grantees  the  romedy  of  the 
State  is  in  the  courts 3fl3 

Tide  Lands. 

See  Scrip,  States  and  T^rritoriss. 
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Timber  Culture.  Page. 

See  CotUeH,  Entry,  Final  Proof,     ^ 

Osage  oraDge  regarded  as  a  timber  tree 
wbton  cnlti vated  for  sacli  pnrpone 409 

Breaking  done  on  land  by  a  former  occa- 
pant  inures  to  tbe  benefit  of  the  entryman, 
if  properly  utilized 322 

No  fixed  rale  cmi  be  laid  down  as  to  what 
oonstitntes  satisfactory  cultivation 10 

Character  of  soil  and  season,  age  and  kind 
ot  trees,  to  be  considered  in  passing  upon 
question  of  cultivation ■ 10 

Though  subsequent  transplanting  may  bo 
required  to  secure  the  requisite  growth  such 
fact  <IouH  not  warrant  a  finding  of  bad  faith 
or  improper  planting  10 

Trees  should  be  protected  from  inroads  of 
cattle  and  horses 341 

Non-compliance  with  law  not  excqsed  be- 
cause the  default  resulted  trom  the  negli- 
gence of  the  entryman's  agent 341 

Plea  of  sickness  will  not  excuse  non-com- 
pliauce  with  law,  if  the  claimant  was  in  de- 
fault at  the  time  he  was  disabled  for  further 
oonipliance  with  law 352 

In  entries  made  prior  to  the  regulations 
of  June  27, 1887,  the  time  occupied  in  pre- 
paring tbe  soil  and  planting  the  trees  may 
be  computed  as  part  of  tbe  statutory  period 
of  cultivation 409 

The  inbtrucUons  of  July  16,  1888,  with  re- 
spect to  the  rule  to  bo  obnerved  in  comput- 
ing the  period  of  cultivation,  did  not  chan^ie 
decisions  that  had  become  final  or  authorize 
tliu  General  Land  Olfico  to  modify  sa^d  de- 
cisions      93 

TlMiber  aud  Stoue  Act. 

See  AlimuUion, 

Entry  may  be  made  by  a  married  woman, 
acting  in  her  own  interests,  if  she  possesses 
the  requisite  qualiflcations  of  citizenship . .    47 

The  restrictions  imposed  by  the  circular 
of  May  21,  1887,  are  intended  to  prevent  an 
entry  b>  a  married  woman  for  the  benefit  of 
her  husband,  but  not  to  limit  the  right  of 
entry  in  any  State  or  Territory  in  which  the 
act  is  applicable,  and  where  title  would  not 
▼est  in  the  husband  by  virtue  of  marital 
rights '. 47 
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Entry  made  by  an  employd  in  the  office  of 
the  surveyor-general  of  the  district  in  which 
the  land  is  situated  is  illegal 97 

Entry  not  allowed  if  the  land  contains  min- 
ing improvements  made  and  maintained  by 
another  in  good  faith 271 

Right  of  purchase  not  defeated  by  the  in- 
tervention of  an  adverse  claim,  where 
through  error  of  the  local  ofllco  the  appli- 
cant failed  to  appear  on  the  day  fixed  for 
proof  and  payment 415 

Toiviisite. 

No  specific  number  of  inhabiUtnts  requi- 
site to  the  ri^ht  of  cntr\' 208 

In  OkUhoma,  circular  of  May  24,  1890  ...  004 
In  Oklahoma,  circular  of  June  18, 1890. .     660 

Transferee. 

See  Alienation,  Entry,  Practice  (sub-title 

Notice). 

Wagfon  Road  Grant. 

Of  July  6,  1866,  one  of  quantity,  to  be 
selected  within  certain  limits,  and  without 
selection  no  right  attache!)  to  any  specific 
tract 456 

Does  not  attach  to  any  specific  tract  by 
definite  location  or  construction  of  the 
roa^l 456 

Land  within  limits  of,  not  within  by  defi- 
nite location  and  construction 456 

Executive  withdrawal  in  aid  of,  does  not 
take  effect  on  land  covered  by  valid  settle- 
tueut  elaini 456 

The  act  of  March  2,  1889,  does  not  deprive 
the  Department  of  iurisdiction  over  hnids 
within  the  grant  of  July  5,  1H66,  or  b^ir  the 
issuance  of  patents  for  Innda  excepted  from 
said  grant  456 

Daring  pendency  of  suit  under  the  act  of 
March  2,  1880,  no  patents  will  be  issued  to 
the  company  or  its  assignee  459 


Water 


lit. 


Sections  2380  and  2340  of  the  Revised 
Statuiod  do  not  authorize  the  Department 
to  I'eservo  laud  for  reservoir  purposes 171 
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